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PEEFACE. 


The  following  pages  are  an  attempt  to  classify  and 
arrange  systematically  a  subject  which  hardly  admits 
of  classification  or  systematic  treatment.  Although 
Sahnon  Fishery  Law  only  dates  fi-om  1861,  yet  the 
Statutes  in  regard  to  it  are  already  becoming  as  con- 
fosed  a  mass  of  law  as  the  Sanitary  Acts  have  already 
become. 

As  by  the  Salmon  Fishery  Ac^  1873,  very  great  and 
important  changes  have  been  made  in  the  law,  the  pre- 
sent seemed  a  &vourable  time  to  make  the  attempt. 
The  object  of  this  Book  is  not  so  much  to  be  a  legal 
treatise  as  a  guide  to  conservators  and  others  who  may 
have  to  carry  the  law  into  practice. 

From  some  experience,  as  a  member  of  a  Board  of 
Conservators,  the  Author  has  found  the  want  of  a  book 
wherein  could  be  seen  at  a  glance  what  the  law  on  a 
particular  point  is,  without  the  trouble  of  referring 
backwards  and  forwards   to  the  various  sections   of 
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different  Acts  and  reports  of  different  cases.  The  object 
aimed  at  lias  been  to  make  each  Chapter  a  complete 
statement  of  the  law  contained  in  it,  and  at  the  end  of 
the  Chapter  to  give  the  Sections  of  the  Acts  of  Par- 
liament that  refer  to  the  subject  of  the  Chapter.  The 
Sections  are  printed  as  they  are  amended,  and  as  they 
would  read  if  the  law  was  consolidated.  Words  and 
paragraphs  are  therefore  often  inserted  and  omitted 
which  are  or  are  not  to  be  found  in  the  text  of  the 
Statute.  It  is  hoped  that  thus  each  person  will  at  once 
be  able  to  find  what  the  law  is — at  present  no  easy  task. 
For  the  use  of  those  who  prefer  to  consult  the  Acts 
themselves,  the  Statutes  have  been  printed  in  full  in 
the  Appendix. 

As  persons  engaged  in  the  administration  of  the 
Sahnon  Fishery  Law  often  live  &r  firom  law  libraries, 
and  are  unable  to  refer  to  the  authorities,  the  decifiions 
on  the  Sahnon  Fishery  Acts  have  been  given  at  great 
length,  so  as  to  render  a  reference  to  the  authorities 
needless  in  most  cases.  In  addition  to  the  Sahnon 
Fishery  Acts,  the  Acts  iijicorporated  with  or  referred 
to  in  them  will  be  found  in  the  Appendix,  so  that  it  is 
hoped  that  the  Book  wiU  contain  all  that  conservators 
and  others  engaged  in  administering  the  Law  wiU 
require  in  ordinary  cases. 
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FREFACE.  Ill 

The  Author  feels  bound  to  apologize  for  tihe  size  of 
Ae  Book.  As  originallj  designed^  it  rfoB  not  intended 
to  have  been  more  than  half  its  present  bulk ;  but  as  it 
progressed  it  was  fouBd  that »  book  in  any  way  aiming 
at  completeness  could  not  be  condensed.  If,  however, 
it  is  found  to  contain  all  that  those  who  consult  it 
for  the  purpose  of  carrying  the  Law  into  effect  require, 
its  size  will  perhaps  be  forgiven. 


LiKGOLH'B  Ink, 

Sepiemher,  1S73. 
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JfetD  4  ^alman  <^i8hq«s. 


INTRODUCTION. 

The  exiflting  law  as  to  salmon  fisheries  is  con- 
tamed  in  she  acts  of  parliament,  the  first  of  which 
was  passed  in  the  year  1861.  Before  that  time 
there  were  no  less  than  twentj-six  public  statutes 
on  the  subject  of  salmon  (a).  The  multiplicity, 
conibsion  and  uncertainty  of  the  law  rendered  it 
practically  inoperatiye.  And  one  of  the  causes 
to  which  the  Boyal  Commission  of  I860,  that 
was  appointed  to  inquire  into  the  decay  of  the 
salmon  fisheries  of  England  and  Wales,  attributed 
their  decline,  was  this  confiision  and  uncertainty  of 
the  law.  Accordingly  the  Salmon  Fishery  Act  of 
1861  (&),  which  was  based  upon  the  report  of  that 
commission,  repealed  all  the  previous  acts,  and 
became  the  foundation  of  the  present  law. 
That  act  prohibited  certain  ways  of  destroying  saimon 

FtahAFT  Act. 

fish,  as  by  poUuting  the  water,  using  lights  or  im. 

(a)  For  ft  list  of  thete  acta,  see  the  Bchedole  to  the  Salmon 
nherf  Act,  1861,  Appendix. 
(»)  24  ft  25  Vict  c  109. 
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Salmon  Act« 
Amendment 
Act,  1863. 


Mlmon 
Fishery  Act, 
1869. 


spears  for  taking  salmon,  using  small-meshed 
nets,  new-faed  engines,  and  the  capture  offish 
at  mills  and  weirs.  It  prohibited  the  captwe  of 
unclean  and  unseasonable  salmon  and  the  young 
of  salmon ;  made  a  uniform  close  season  for  Eng- 
land and  Wales;  introduced  a  weekly  close  season 
of  forty-two  hours ;  made  provision  for  the  erection 
of  fish-passes  over  dams,  and  plax^d  restrictions 
upon  the  use  of  fishing  weirs ;  vested  the  central 
authority  of  the  salmon  fisheries  in  the  Home 
Office,  and  provided  for  t^e  appointment  of  in- 
spectors to  see  that  the  law  was  thoroughly  carried 
out. 

Although  the  act  prohibited  the  sale  of  salmon 
in  England  and  Wales  during  close  time,  it  did 
not  contain  sufficient  provisions  to  meet  the  case 
of  the  captmre  of  unseasonable  salmon  in  England 
and  its  exportation  abroad,  especially  to  France, 
for  sale.  Accordingly,  in  1863,  an  act  was 
passed  (c),  prohibiting  the  exportation  of  salmon 
during  the  annual  close  time. 

In  carrying  the  Act  of  1861  into  execution 
various  defects  were  found  in  it:  no  local  authority 
was  legally  constituted  to  carry  out  the  act,  and 
no  provision  was  made  for  raising  fiinds  to  protect 
the  rivers.  To  meet  these  difficulties,  in  1865  the 
Salmon  Fishery  Act,  1865  (rf),  was  passed,  which 
provided  machinery  by  which  all  the  salmon  rivers 
in  the  country  might  be  divided  into  fishery  dis- 
tricts, placed  under  the  control  of  local  boards  ol 

(c)  26  Vict  c.  10. 

(d)  2S  &  29  Vict  e.  121. 
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conservators  elected  by  the  magistrates  in  quarter 
sesfflons.  To  these  bodies  the  management  of  the 
fisheries  was  given^  and  they  were  authorized  to 
raise  the  money  necessary  for  protecting  the  river 
by  imposing  a  licence  duty  upon  the  instruments 
used  in  their  district  for  the  capture  of  salmon. 
They  were  also  empowered  to  appoint  officers — 
water  baili£& — to  protect  the  fisheries  and  see  that 
the  law  was  duly  carried  out.  It  was  found  that 
as  fish  increased  the  engines  for  their  capture^  and 
specially  fixed  engines,  increased  in  the  same 
proportion.  The  legaUty  of  many  of  these  engines 
was  very  doubtfid;  but  if  any  person  was  chaiged 
with  using  an  illegal  engine  he  at  once  set  up  a 
claim  of  right,  and  thereby  ousted  the  jurisdiction 
of  the  magistaites  in  the  caae,  leaving  the  boaids 
of  conservators  to  the  costly  and  uncertain  remedy 
of  an  action  at  law  if  they  disputed  his  right  to 
use  the  engine.  The  Act  of  1865  accordingly  con- 
stituted a  tribunal  for  the  trial  of  the  legality 
of  these  engines,  the  Special  Conmiissioners  of 
English  Fisheries,  whose  duty  it  was  to  decide 
upon  the  legality  or  illegality  of  every  fixed  engine 
for  catching  or  fitcilitating  the  capture  of  salmon 
throughont  the  countiy. 

In  1870,  it  having  been  fixmd  that  the  Salmon  BHAtaon  Act« 
Exportation  Act  was  evaded  by  the  capture  of  Act,i87o. 
undean  salmon  in  the  open  time  in  England  and 
exporting  it  to  France,  an  act.  The  Salmon  Acts 
Amendment  Act,  1870  {e\  was  passed,  which 

(«)  38  &  84  Vkt  c  88. 
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extended  the  time  during  which  it  is  presumed 
that  the  exportation  of  salmon  is  illegal  to  the 
30th  of  April  in  each  year. 
Aetdtacon-         The     Special    Commissioners    for    England 
spedAi  com*    Fisherics  having  finished^  or  nearly  finished^  the 
work  for  which  they  were  appointed^  were  dis- 
continued by  an  act  passed  in  the  banning  of 
1873  {/),  *^  An  Act  to  discontinue  the  o£Bice  of 
special  commissioners  of  salmon  fisheries  in  Eng- 
hmd.** 
The  Mmoa        The  Salmou  Fisheries  Act>  1873(^)5  is  the  latest 
187S.  addition  to  sahnon  legislation ;  it  is  intituled  *^  An 

Act  to  amend  the  law  relating  to  salmon  fisheries 
in  England  and  Wales."  It  amends  and  extends 
the  law  as  to  fishery  districts,  the  modes  and  times 
of  taking  and  selling  fish,  the  issuing  of  licences, 
the  powers  of  water  bailifli,  the  law  as  to  the 
erection  of  fish-passes  and  gratings  to  artificial 
channels^  and  introduces  two  new  and  most  im- 
portant principles: — (1.)  To  the  constituticm  of 
boards  of  conservators  a  representative  element 
is  added :  the  fishermen  in  public  waters  for  every 
fifty  pounds  of  licence  duty  they  pay  elect  a  mem- 
ber. (2.)  Power  is  given  to  boards  of  conservators 
to  make  bye-laws  for  the  better  protection,  preser- 
vation and  improvement  of  the  salmon  fisheries 
within  their  district  This  power,  so  long  agitated 
for  by  the  various  fishery  boards,  who  have  for 
fiome  time  past  discovered  that  the  varying  dr 


</)  36  Vict  c.  13. 
(^)  86  &  37  Vict.  c.  71. 


nrrBODUcnoN. 

cmnfltanoes  of  each  riyer  require  special  legifila- 
tion  to  meet  them,  is  certainly  the  most  valuable 
provifiion  of  the  Act  of  1873,  and  one  from  which 
great  good  to  the  fisheries  of  England  and  Wales 
may  reasonably  be  anticipated. 

Such  are  the  statutes  by  which  at  the  present 
day  the  salmon  fisheries  are  regulated.  The  acts 
win  be  found  printed  in  extenso  in  the  Appendix. 
At  the  end  of  each  chapter  the  portion  of  the 
acts  relating  to  that  chapter  are  collected  and 
arranged^  for  the  convenience  of  those  who  want 
to  see  at  a  glance  what  the  law  upon  a  particular 
point  is,  without  wading  through  the  whole  of  the 
statutes* 
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CHAPTER  I. 

DEFINITIONS. 


8eci.  1.  Preliminaby. 

2.  DEFHriTION. 


Sect.  1. — Preliminary. 

Short  tiue  Each  of  the  six  salmon  fisheiy  acts,  with  the 
exception  of  the  act  abolishing  the  special  com- 
missioners, has  a  short  title  by  which  it  may  be 
cited  for  all  purposes. 

24  &M  Vict.  The  24  &  25  Vict.  c.  109  (An  Act  to  amend 
the  law  relating  to  fisheries  of  salmon  in  Eng- 
land), may  be  cited  as  "  The  Salmon  Fishery  Act, 
1861  "  (a). 

26  Vict,  c  10.  The  26  Vict.  c.  10  (An  Act  prohibiting  the 
exportation  of  salmon  at  certain  times),  as  *^  The 
Salmon  Acts  Amendment  Act,  1863  "(J). 

«*»vict.  The  28  &  29  Vict.  c.  121  (An  Act  to  amend 
the  Sahnon  Fishery  Act,  1861),  as  "  The  Sahnon 
Fishery  Act,  1865;'*  and  that  and  the  Act  of 
1861  may  be  cited  as  "The  Sahnon  Fishery 
Acts,  1861  and  1865  "  (c). 

(a)  24  &  25  Vict  c.  109,  8.  1. 

ih)  26  Vict  c.  10,  s.  1. 

(c)  28  &  29  Vict  c.  121,  8. 1. 
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The  Act  of  1870  (33  &  34  Vict,  c.  33,  An  Act  ss&m  vict. 
to  amend  the  acts  relating  to  the  export  of  un« 
Beasonable  sahnon),  as  ^'  The  Sahnon  Acts  Amend- 
ment Act,  1870 ''  {d). 

There  is  no  short  title  to  the  act  abolishing  the  36  vict  c.  is, 
special  commissioners  of  English  fisheries  (36 
Vict.  c.  13). 

The  36  &  37  Vict.  c.  71  (An  Act  to  amend  the  8«  &  sr  vict 
law  relating  to  salmon  fisheries  in  England  and 
Wales),  may  be  cited  for  all  purposes  as  ^'  The 
Salmon  Fishery  Act,  1873  ;"  and  the  three 
Sahnon  Fishery  Acts  of  1861,  1865  and  1873, 
may  be  cited  t(^ether  as  *'  The  Salmon  Fishery 

Acts,  1861  to  1873"  (^)- 
The   Salmon  Fishery  Act,  1861,  came  into  comment. 

_  !IL  .  ment  of  acts. 

operation  on  the  1st  of  October,  1861  (f). 

The  Salmon  Acts  Amendment  Act,  1863,  on 
the  day  of  its  passing,  the  20th  April,  1863. 

The  Salmon  Fishery  Act,  1865,  on  the  day  of 
its  passing,  5th  July,  1865. 

The  Salmon  Acts  Amendment  Act,  1870,  on 
the  3Td  September,  1870  (y). 

The  Act  abolishing  the  Special  Commissioners 
on  &e  24th  April,  1873. 

And  the  Salmon  Fishery  Act,  1873,  on  the 
Ist  of  September,  1873  (A). 

The  Salmon  Fishery  Act,  1861,  was  passed  on  PamnRor 

J  7  9  I  the  Salmon 


(i)  33  &  34  Vict  c.  33,  8.  1. 
(^)  36  8c  37  Vict.  c.  71,  b.  1. 
(/)  5^6  Vict.  c.  10,  8.  3. 
(^)  33  &  34  Vict  c.  33,  8.  2. 
(A)  36  &  87  Vict  c.  71, 8.  3. 
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njbeoAot,  the  6th  of  August,  1861.     This  date  is  important 
in  salmon  fisbeiy  law  for  the  foUowiDg  reasonB  :-^ 
M»ti«rtUi«t       (1)  No  fixed  engine  that  was  not  legally  in  use 
ft™  ui«  at  that  date,  or  in  one  of  the  four  pre- 

ceding years,  can  now  be  used  for  catching 
salmon  (A) ; 

(2)  No  dam,  except  such  fishing  weirs  and  fish- 
ing mill-dams  as  were  lawfully  in  use  at  that 
date,  can  be  nsed  for  catching  salmon  (i) ; 

(3)  To  any  dam  existing  at  that  date  a  board 
of  conservators,  or  a  proprietor  of  a  fishery, 
may  attach  a  fish-pass  {j) ; 

(4)  Every  person  who  ailer  that  date  builds  a 
new  dam,  or  raises  or  alters  an  old  dam, 
or  rebuilds  a  dam  to  the  extent  of  half  of 
its  length,  or  creates,  causes  or  increases 
any  obstruction  to  the  passE^  of  salmon, 
BO  as  to  create  additional  obstruction  to  fish, 
is  liable  to  attach,  and  maintain  attached  to 
such  dam  or  obstruction,  a  fish-pass  of  such 
form  as  the  Home  Office  may  determine(A). 

STtT"*"  '^^^  commencement  of  the  Salmon  Fishery  Act 
nlt^Aot,  of  1861,6thAugu8t,1861,iBalBoimportant,for— 
i«i.  ^ij  Within  sis  months  of  that  date  the  pro- 

pnetors  of  any  artificial  channel  for  supply- 
ingtownswithwater,orany  navigable  canal, 
must  place  and  maintain  a  grating  of  such 
form  as  one  ofthe  inspectors  shall  approve  (?); 

(h)  24  &  25  Vict.  0. 100,  B.  11;  28  &  29  Vict  c.  121,  b.  39. 
(i)  Sect  12. 
(J)  Sect  28. 

06  Be  a  37  Vict  c.  71,  b.  te. 

(0  2i&26fict.c.  109,B.ia 
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(2)  Within  twelve  months  of  that  date  the 
owners  of  all  fishing  weirs  are  to  make 
and  maintain  free  gaps  in  accordance  with 
the  27th  section  of  the  Sahnon  Fisheiy 
Act  {m) ; 

(3)  Within  six  months  firom  that  date  the  owner 

of  any  box  or  'crib  in  any  fishing  weir  or 
fishing  mill-dam  must  bring  the  same  into 
conformity  with  the  Salmon  Fishery  Act^ 
1861  («). 
The  date  of  the  passing  of  the  Salmon  Fishery  Paningof 
Act,  1865  (5th  July,  1865),  is  important,  as —       Ft«heiy  Act, 
After  that  date  the  magistrates  of  any  county      ' 
through  which  a  salmon  river  flows  can  apply 
to  have  the  same  formed  into  a  fishery  dis- 
trict (o). 
The  Salmon  Fishery  Acts  do  not  extend  to  Application 

Ol  BCtl* 

Scotland  or  Ireland,  or  to  the  river  Tweed,  as 
defined  by  the  Tweed  Fisheries  Amendment  Act, 
1859  (p).  They,  however,  include  the  river  Esk 
with  its  banks  and  tributary  streams  up  to  their 
source  (q).  And  for  the  purposes  of  the  Salmon 
Acts  Amendment  Act,  1863,  no  part  of  the 
United  Eongdom  is  to  be  regarded  as  parts  beyond 
the  seas  (r). 

With  regard  to  the  construction  of  the  acts,  conatncuoii 
the  SaLnon  Fishery  Acts,  1861,  1865,  1873,  are  '*'*''"' 

(m)  24  &  25  Vict  c.  109,  8.  28. 

(ft)  Sect.  29. 

(0  28  &  29  Vict  c.  121, 8.  4. 

24  &  25  Vict  c.  109,  8.  2. 

28  &  29  Vict  c.  121,  b.  63. 

26  Vict  c.  10,  8.  2. 

b5 
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to  be  read  as  one  as  far  as  consistent  with  their 
tenor  (f). 

There  are^  however,  no  clauses  extending  this 
construction  to  either  the  Sahnon  Acts  Amend- 
ment Act,  1863,  the  Salmon  Acts  Amendment 
Act,  1870,  or  the  act  abolishing  the  special  com- 
missioners. 


Short  mitt 
of  acts. 


ComiBonoB- 
meat  of  acts. 


Statutes  as  to  Preliminary  Matters, 

TbiB  act  maj  be  cited  for  all  purposes  as  "  The  Salmon  Fishery 
Act,  1861 "  (tt). 

This  act  may  be  cited  for  all  purposes  as  "The  Salmon 
Fishery  Act,  1866,"  and  this  act  and  the  Salmon  FisheT7  Act, 
1861,  laay  be  cited  together  as  "  The  Salmon  Fishery  Acts, 
1861  and  1866  "  (jb). 

This  act  may  be  cited  for  all  purposes  as  **  The  Salmon  Acts 
Amendment  Act,  1863  "  (y). 

This  act  may  be  cited  for  all  purposes  as  <*  The  Salmon  Acts 
Amendment  Act,  1870  "  (s). 

An  act  to  discontinue  the  office  of  special  commissioners  of 
salmon  fisheries  im  England  (a^ 

This  act  may  be  cited  for  all  purposes  as  ^The  Salmon 
fishery  Act,  1873,"  and  this  act  and  the  Sahnon  Fishery  Acts, 
1861  and  1866,  may  be  cited  together  as  "  The  Salmon  Fishery 
Acts,  1861  to  1873  "  (J). 

This  act  shall  not  come  into  operation  until  the  first  day  of 
October,  one  thousand  eight  hundred  and  sixty-one  (c). 

This  act  shall  not  come  into  operation  before  the  third  day  of 
September,  one  thousand  eight  hundred  and  seyenty,  which  day 


(t)  28  &  29  Vict  c  121,  s.  2;  86  &  37  Vict,  c  71,  s.  2. 
(»)  24  ft  26  Vict  c.  109,  s.  1. 
(0)  28  &  29  Vict  c.  121,  s.  1. 
(y)  26  Vict  c.  10,  s.  1. 

z)  33  &  34  Vict  c.  38,  s.  1. 

a)  36  Vict  c.  13. 

ft)  36  &  87  Vict  c.  71.  s.  1. 

e)  24  &  26  Vict  c  a09,  B.  8. 
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it  hereinafter  refetred  to  as   "the  commencement  of  this 

acf'CiO. 

This  act  ahall  not  come  into  operation  nntil  the  first  daj  of 
September,  one  thonsand  eight  hundred  and  seyenty-three,  which 
date  ia  hereinaft4*T  referred  to  aa  the  commencement  of  thia 

Thia  act  ahall  not  extend  to  Scotland  or  Ireland,  or  to  the  Application 
River  Tweed,  aa  defined  bj  the  Tweed  Fiaheriea  Amendment  ^'"^^ 
Act,  1869  (/). 

The  Birer  Eak,  together  with  ita  banks  and  tribntaiy  streams 
up  to  their  aonroe,  shall  be  deemed  to  be  within  the  linuta  of  the 
Salmon  Fishery  Acts,  1861  to  1873:  provided  that  all  offences 
against  the  aaid  acta  committed  within  Scotch  jurisdiction  shall 
be  proaecnted  and  pnniahed  in  manner  directed  by  the  Salmon 
fisheries  (Scotland)  Act,  1862  (y). 

Ko  part  of  the  United  Kingdom,  howerer  situated  with  regard 
to  any  other  part,  shall  be  deemed  for  the  purposes  of  this  act 
to  be  parts  beyond  the  aeas  ( A). 

This  act,  so  fiff  aa  is  consistent  with  the  tenor  thereof,  shall  Conttmetioa 
be  x«ad  aa  one  with  the  Salmon  Fiahery  Act,  1861  (i).  ^  *^^ 

Hus  act,  ao  far  as  ia  consistent  with  the  tenor  thereof,  ahall 
be  read  aa  one  with  the   Salmon  Fiahery  Acta,  1861  and 


Sect.  2. — Definition. 

Each  of  the  Sahnon  Fishery  Acts  contains  a 
number  of  definitions^  some  legale  some  relating 
to  fishing,  some  relating  to  places ;  thej  are  scat- 
tered throughout  the  acts  without  any  attempt  at 
classification,  and  consequently  it  often  happens 


(<Q  33  &  84  Vict  c.  83,  a.  2. 
(O  86  &  87  Vict,  c  71,  a.  3. 
(/)  24  fc  25  Vict  c.  109,  a.  2. 
(g)  28  &  ^9  Vict.  c.  121,  a.  63. 
ih)  26  Vict  c.  10,  a.  2. 
(t)  28  &  29  Vict.  c.  121,  a.  2. 
(il)  36  &  37  Vict  c  71,  a.  2. 
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that  great  difficulty  is  experienced  in  finding  what 
is  the  exact  meaning  of  any  term  used  in  the  acts* 
The  expression  ''fixed  engine"  is  a  very  good 
example  of  this.  Fixed  engine  is  defined  in  the 
4th  and  11th  sections  of  the  Act  of  1861>  in  the 
39th  of  the  Act  of  1865,  and  the  4th  of  the  Act 
of  1873,  and  each  of  these  definitions  adds  some- 
thing to  the  preceding. 

The  definitions  fi:om  each  of  the  acts  have  been 
here  collected,  classified  and  arranged  alphabetic 
callj  under  three  heads : — 

(1)  Legal,  those  relating  to  procedure; 

(2)  Technical,  those  relating  to  fish   and 

fishing; 

(3)  Local,  those  relating  to  places. 

The  legal  definitions  are— 

**  Coart."  "  Court "  shAll  include  two  or  more  magistrates  assembled  in 

petty  sessions  (Z). 
**  aerk  of  the      *'  Clerk  of  the  peace  "  includes  the  town  clerk  of'  any  oonnty 
**'*'  of  a  city  or  oonnty  of  a  town  (m). 

**  Hom«  "  Home  Office "  shall  mean  one  of  her  Majesty's  principal 

^"^''  secretaries  of  state  («). 

''inspecUftB.'*       ''Inspectors"  shall  mean  the  inspectors  of  salmon  fisheries 

appointed  nnder  the  proyisions  of  the  thirty-first  section  of 

the  Salmon  Fishery  Act,  1861  {o), 
" Oeeopter.*        "Occupier"  shall  include  any  person  for  the  time  being  in 

actual  possession  of  the  fisheries  and  premises  in  respect  of 

which  that  word  is  used,  whether  such  person  is  owner  or  not  (^). 
"Owner."  ''Owner"  shall  mean  and  include  any  person  receiying  the 

rents  of  the  property  in  respect  of  which  that  word  is  nsed  from 


(I)  24  &  25  Vict.  c.  109,  s.  4. 
m)  28  &  29  Vict  c.  121,  s.  38. 
A)  24  &  25  Vict  c  109,  s.  4. 
(o)  86  &  87  Vict  c.  71,  s.  4. 
ip)  Ibid. 
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tbe  oeenpier,  or  who  wonld  receire  the  same  if  snch  propertj 
ipere  let  to  a  tenant  (g). 

And  for  the  pnrpoee  of  the  49th  section  of  the  Salmon  Flahexy 
Act,  1873,  the  word  owner  shall  be  nnderstood  to  mean  any 
pemn  or  corporation  who,  nnder  the  proTisions  of  the  Lands 
C^ansea  Omaolidation  Act,  wonld  be  enabled  to  sell  and  conrej 
landa  to  the  board  of  oonsenratorB  (r). 

''Person  '*  shall  inclnde  any  body  of  persons^  corporate  or  im«  " Penoo.* 
incorporate  (#). 

'^  Quarter  sessions  "  shall  inclnde  "  general  sessions  **  (t),  "  Qnartar 

And  in  the  case  of  a  connty  of  a  city  or  comity  of  a  town,  the 
coDncQ  of  such  city  or  town  assembled  at  any  meeting  of 
ooinidl(«). 

"  Betoming  officer  **  shall  mean  the  chairman  of  any  board  **  Rotuning 
ci  eonserrators,  or  any  person  appointed  by  writing  nnder  his  ^"^'^^^'^ 
hand  to  conduct  the  elections  of  boards  of  conservators  in  the 
manner  prescribed  in  the  Salmon  Fishery  Act,  1873  (d?). 

**  Secretary  of  state  "  shall  mean  one  of  her  Majesty's  prin-  *'  Secretarx 
opal  secretaries  of  sUte  (y ).  ""'  '^'^'' 

**  Water  bailiff"  indndes  any  additional  constable  appointed  « water 
imder  the  statnte  3  &  4  Vict  c  88,  s.  19  («).  ^"^'* 

The  teclinical^  those  relating  to  fish  and  fishings 


"  Aimnal  close  season''  and  **  weekly  close  season"  shall  mean  "  Annual 
the  annoal  close  season  and  the  weekly  dose  season  for  all  kinds  and  weekly 
of  fishing  except  by  rod  and  Une  respectlTcly  applicable  to  and  ^***®  scaaon.'* 
in  force  in  the  fishery  district  or  place  in  which  any  offence 
chaiged  shall  be  conmiitted,  and  all  penalties,  forfeitures,  pro- 
ceedings, powers  and  things  described  in  the  seyenteenth,  twen- 
tieth, twenty-first  and  twenty- second  sections  of  the  Salmon 
Fishery  Act,  1861,  as  applicable  to  the  periods  therein  spedfied, 

Cg)  36  &  37  Vict.  c.  71,  s.  4. 

(r)  8  Vict  c.  18,  s.  3. 

(«)  24  &  25  Vict.  c.  109,  s.  4. 

(t)  28  &  29  Vict.  c.  121,  s.  3. 

(«)  Sect  38. 

(0)  36  &  37  Vict  c  71,  s.  4. 

(y)  IMd. 

(f)  28  &  29  Vict  c  121, 8.  27 
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"Close 
roda." 


"Dam.- 


**  Fishing 
miU-dam." 


"  Ftehlng 
weir." 


"Fixed 
englue." 


or  intended  to  be  specified,  as  the  annual  and  weekly  close  sea- 
sons, shall  be  deemed  to  apply  to  the  annual  or  weekly  close 
seasons,  as  these  may  hare  been  or  shall  be  lawfully  Tailed  from 
time  to  time  in  each  fishery  district  respectirely  (a). 

"Close  season  for  rods"  shall  mean  and  include  the  annual 
season  during  which  at  any  particular  place  it  is  or  shall  be 
unlawful  at  that  place  under  the  prorisions  of  the  Salmon 
Fishery  Acts,  1861  to  1873,  to  fish  for,  kill,  take  or  destroy,  or 
attempt  to  kill,  take  or  destroy,  any  salmon  with  a  single  rod 
and  line  (&). 

"  Dam*'  shall  mean  all  weirs  and  other  fixed  obstructions  used 
for  the  purpose  of  damming-up  water  (e). 

« Fishing  mill-dam"  shall  mean  a  dam  used  or  intended  to  be 
used  partly  for  the  purpose  of  catching  or  facilitating  the  catch- 
ing of  fish,  and  partly  for  the  purpose  of  supplying  water  for 
milling  or  other  purposes  {dy 

"  Fishing  weir"  shall  mean  any  erection,  structure  or  obstruc- 
tion fixed  to  the  soil  either  temporarily  or  permanently  across,  or 
partly  across,  a  river  or  branch  of  a  river,  and  which  is  used  for 
the  ezclusiye  purpose  of  catching  or  facilitating  the  catching  of 
fish(e). 

" Fixed  engine"  shall  include  stake  nets,  bag  nets,  putts, put- 
chers,  and  all  fixed  implements  or  engines  for  catching  or  for 
facilitating  the  catching  of  fish  (/). 

Any  net  secured  by  anchors  or  otherwise  temporarily  fixed  to 
the  soil  (^). 

Any  net  or  other  implement  for  taking  fish  fixed  to  the  soil, 
or  made  stationary  in  any  other  way,  not  being  a  fishing  weir  or 
fishing  mill-dam  (A). 

Any  net  placed  or  suspended  in  any  inland  or  tidal  waters  un- 
attended by  the  owner  or  any  person  duly  authorized  by  the 
owner  to  use  the  same  for  catching  salmon;  and  all  engines, 
devices,  machines  or  contrivances,  whether  floating  or  otherwise. 


(«)  36  &  37  Vict  c.  71,  s.  4. 

(ft)  Ibid. 

(c)  24  8t  25  Vict  c.  109,  6.  4. 

(/)  Ibid. 

(0  36  &  87  Vict.  c.  71,  s.  4. 

(/)  24  &  25  Vict  c.  109,  s.  4. 

(g)  Sect  11. 

(A)  28  &  29  Vict  c  121,  a.  39. 
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for  placing  or  scupendiiig  snch  nets  or  nuuntaming  them  in 
▼(sking  order  or  making  them  stationary  (i). 

"Grating"  shall  mean  and  include  any  derice  approved  by  ^'OibUiik.'* 
the  secretary  of  state  for  prerenting  the  passage  of  fish  through 
any  channel  (A). 

"  Otter  lath  or  jack  **  shall  mean  and  inclnde  any  small  boat  **  otter  lath 
or  Teasel,  board  or  stick,  nsed  for  the  purpose  of  running  out  ^J*'^" 
baits,  artificial  or  otherwise,  across  any  portion  of  any  lake  or 
lirer,  and  whether  used  with  a  hand  line  or  as  auxiliary  to  a  rod 
and  line,  or  in  any  other  way  (I), 

**  Rod  and  line  "  shall  mean  single  rod  and  line  (m).  «<  ^od  and 

"  Salmon"  shall  include  all  migratory  fish  of  the  genus  salmon,  ^^^^"^ 
whether  known  by  the  names  hereinafter  mentioned,  that  is  to  "S^^w^" 
■ay,  salmon,  cock  or  kipper,  kelt,  laurel,  girling,  grilse,  botcher, 
blue  cock,  blue  pole,  fork  tail,  mort,  peal,  herring  peal,  may  peal, 
pugg  peal,  harrest  cock,  sea  trout,  white  trout,  sewin,  buntling, 
guiniad,  tubs,  yellow  fin,  sprod,  herling,  whiting,  bull  trout, 
whitling,  scurf,  bum  tail,  fry,  samlet,  smoult,  smelt,  skirling  or 
scailing,  parr,  spawn,  pink,  last  spring,  hopper,  last  brood,  gra- 
▼elling,  shed,  scad,  blue  fin,  black  tip,  fingerling,  brandling, 
brondling,  or  by  any  other  local  name  (n). 

And  for  the  purposes  of  sections  8,  9  (0)  and  14  of  the  Act  of 
1861  Oi),  and  38  of  the  Act  of  1873,  the  word  sahnon  includes 
trout  and  char  (^). 

"  Strokehall  or  snatch''  shall  mean  and  include  any  instm-  "stiokebau 
ment  or  derice,  whether  nsed  with  a  rod  and  line  or  otherwise,  ^'  Bn^t^^" 
for  the  purpose  of  foul-hooking  any  fish  {q), 

"Young  of  salmon"  shall  inclnde  all  young  of  the  salmon  "Toongof 
q)edes,  whether  known  by  the  names  of  fry,  samlet,  smolt,  ■*^o°-" 
smelt,  skirling  or  skarling,  par,  spawn,  pink,  last  spring,  hepper, 
last  brood,  graTelling,  shed,  scad,  blue  fin,  black  tip,  fingerling, 
brandling,  brondling,  or  by  any  other  name,  local  or  otherwise  (r). 


(i)  86  &  87  Vict.  c.  71,  s.  4. 
(k)  Ibid. 
(0  Ibid. 

m)  Ibid. 

91)  24  &  25  Vict.  c.  109,  s.  4. 
i&)  28  «6  29  Vict  c.  121,  s.  64. 
(  »)  86  &  87  Vict.  c.  71,  s.  18. 
Ql)  Sect  4. 
{r)  24  &  25  Vict  c.  109,  s.  4. 
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"County/ 


"  Inland 
waten." 

Parts  beyond 
the 


"  RlTer." 


"  Salmon 
river." 

"Tidal 
waters." 


The  locals  those  relating  to  places^  are — 

"  Conntj  "  inclades  any  riding,  division,  or  liberty  of  a  comity 
haying  a  separate  ooort  of  quarter  sessions  («),  and  a  connty  of 
a  city  or  connty  of  a  town  shall  for  the  pniposes  of  this  act 
be  deemed  to  be  a  connty  (f). 

"Inland  waters"  shall  mean  all  waten  that  are  not  tidal 
waters  («). 

No  part  of  the  United  Kingdom,  howerer  sitoated  with  regard 
to  any  other  part,  shall  be  deemed  for  the  purposes  of  the  expor- 
tation of  salmon  between  the  3rd  September  and  the  30th  April 
following  to  be  parts  beyond  seas  («). 

*'  Biver  "  shall  indnde  such  portion  of  any  stream  or  lake,  with 
its  tributaries,  and  such  portion  of  any  estuary,  sea,  or  sea  coast, 
as  may  from  time  to  time  be  declared,  in  manner  provided  in 
the  Salmon  Fishery  Act,  1865,  to  belong  to  such  riyer  (y). 

"  Salmon  riyer"  shall  mean  any  riyer  as  above  defined  fre- 
quented by  salmon  or  young  of  salmon  (z), 

"Tidal  waters"  shall  include  the  sea,  and  all  rivers, creeks, 
streams  and  other  water  as  far  as  the  tide  flows  and  reflows  (a). 

(«)  28  &  29  Vict  c  121,  &  8. 

(0  Sect.  88. 

(«)  24  &  25  Vict.  c.  109,  s.  4. 

(a?)  26  Vict.  c.  10,  s.  2. 

<y)  28  &  29  Vict.  c.  121,  s.  8. 

(«)  Ibid. 

(a)  24  &  25  Vict  c.  109,  s.  4. 


I 
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CHAPTER  11. 

FI8HEBY  DI8TBICTS. 

If  a  salmon  river  mns  through  any  countj,  riding,  :Appiieation 
diTision  or  liberty  of  a  county,  the  magistrates  of  distuct 
sach  place  may  at  any  court  of  quarter  sessions, 
after  having  given  such  notice  as  the  special  prac- 
tice of  the  sessions  for  their  county  requires,  by  a 
written  application  (signed  by  the  chairman)  to 
the  secretary  of  state,  request  him  to  form  such 
river  into  a  fishery  district  (a)  ;  or,  if  the  river 
nms  through  a  town  which  is  a  county,  the  appli- 
cation may  be  made  by  the  town  council,  subject 
to  the  usual  notice  of  business  for  such  council 
meeting  (ft).    The  application  may  be  made  in  whenappu- 
either  of  the  following  cases : —  i>e  vamS^ 

(1)  If  the  salmon  river  is  whoHy  within  the 

counly  or  town ; 

(2)  K  the  salmon  river  is  partly  within  the 

county  or  town ; 

(3)  If  there  is  more  than  one  sahnon  river 

wholly  or  partly  within  the  couniyortown, 

then  in  respect  of  all  or  each  of  such 

rivers  (c). 

But  when  the    application  is  once  made,  the 

secretary  of  state  has  the  exclusive  right  to  de- 


i' 


a)  28  &  29  Vict  121,  b.  i. 

b)  Sect  88. 
(0)  Secti. 
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termine  what  the  extent  of  the  district  is  to  be. 
Reg,  Y,  Grtf,  This  point  was  decided  in  the  case  of  The  Queen 
T.  Sir  George  Grey  {d\  a  case  arising  out  of  the 
Kiver  Tees  fishery  district.  The  Tees  is  the 
boundary  between  the  county  of  Durham  and  the 
North  Hiding  of  the  county  of  York.  The  North 
Riding  justices  in  quarter  sessions,  on  the  17th 
October,  1865,  passed  a  resolution  authorizing  an 
application  to  the  secretary  of  state  to  form  into 
a  fishery  district  so  much  of  the  Biver  Tees  as 
is  situate  below  the  High  Force,  together  with  its 
tributaries,  within  the  county  of  Durham  and 
North  Siding  of  Yorkshire,  including  such  portion 
of  the  estuary  of  the  Tees  as  is  situate  between 
Tod  Point,  in  the  parish  of  Kirk  Leatham,  in  the 
said  riding  and  the  south  end  of  the  village  of 
Seaton  Carew,  in  the  county  of  Durham.  A  copy 
of  this  resolution,  signed  by  the  chairman  of  the 
North  Riding  quarter  sessions,  was  sent  to  the 
secretary  of  state. 

On  the  16th  October,  1865,  at  the  Durham 
quarter  sessions,  a  resolution  in  precisely  similar 
terms  was  passed  and  sent  to  the  secretary  of 
state. 

In  December  an  advertisement  was  published 
in  the  local  newspapers  and  the  Times,  stating 
that  the  secretary  of  state  intended  to  grant  a 
certificate,  forming  the  River  Tees  into  a  fishery 
district,  with  limits  fitr  more  extended  than  either 
of  the  courts  of  quarter  sessions  contemplated. 


L.  R.,  I  Q.  B.  469 ;  12  Jar.,  N.  S.  6S6 ;  86  L.  J.,  11  C. 
198;  14  W.  E.  671;  14  L.  T.,  N.  S.  477. 
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The  Nortih  Riding  justices  objected  to  the  ex- 
tended district  on  the  ground  that  the  secretary 
of  state  had  no  power  to  grant  a  more  extended 
district  than  had  been  applied  for,  and  accordingly 
obtained  a  rule  calling  upon  the  secretary  of  state 
to  show  cause  why  a  certiorari  should  not  issue  to 
remove  the  certificate  into  the  Queen's  Bench. 
But  the  court  (Blackburn,  Mellor  and  Lush,  J  J.) 
unanimously  held  the  secretary  of  state  had  power 
to  include  within  the  district  such  extent  of  river 
and  sea  coast  as  he  in  his  discretion  thought  fit. 
Mr.  Justice  Blackburn,  in  deliyering  judgment, 
said,  *'  By  section  4,  the  justices  of  any  county 
in  quarter  sessions  may  apply  to  the  secretary  of 
state  to  form  into  a  fishery  district  all  or  any  of 
the  salmon  rivers  lying  wholly  or  partially  within 
&eir  county ;  but  the  mode  in  which  the  district 
is  to  be  formed,  and  its  limits  declared,  is  by  the 
certificate  of  the  secretary  of  state,  which,  pre-    ' 
somably,  is  to  be  after  and  not  before  the  quarter 
sessions  have  initiated  the  proceedings  by  applying 
to  him,  stating  it  is  fit  that  a  certain  river  or  rivers 
should  be  formed  into  a  district;  so  that  the 
secretary  of  state  has  no  jurisdiction  until  the 
quarter  sessions  have   determined   the  primary 
question  of  forming  their  rivers  into  a  district, 
and  when  they  have  done  this,  then  the  legislature 
have  intrusted  to  the  secretary  of  state  the  duty  of 
carrying  out  the  object  of  the  justices;  and  although 
no  limit  is  apparently  put  on  his  power,  the  legis- 
lature presumes,  no  doubt,  that  he  will,  of  course, 
act  reasonably  in  the  formation  of  any  proposed 
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district.  That  the  power  to  '  form '  the  district  is 
in  the  secretary  of  state  alone  is  shown  clearly  by 
the  clause  at  the  end  of  section  4,  which  enacts 
that  the  secretary  of  state  '  may  form  such  dis- 
tricts accordingly,  and  may  include  in  it  any  river 
or  parts  thereof,  although  not  situate  in  the  county 
on  behalf  of  which  the  application  is  made ;'  and 
I  do  not  see  how  the  justices  of  Durham  or  York- 
shire would  have  any  jurisdiction  to  say  what 
should  be  the  limits  of  a  district  in  the  other 
county ;  and  it  is  reasonable  that  this  should  be 
left  to  the  determination  of  an  independent  autho- 
rity like  the  secretary  of  state.  Section  5  states 
how  the  secretary  of  state  is  to  form  the  district, 
by  declaring  the  limits  in  a  certificate  under  his 
hand,  but  he  is  to  give  a  month's  previous  notice 
of  the  intended  limits,  in  order  that  the  persons 
interested  in  Ae  county  wHch  has  appUed,  or  in 
the  neighbouring  counties,  if  affected  by  it,  may 
make  any  objection  to  the  proposed  boundaries^ 
so  that  the  secretary  of  state  may  not  make  im» 
proper  boundaries,  or  form  a  district  without  due 
inquiry.  It  appears  to  me  clear,  therefore,  that 
the  secretary  of  state  had  jurisdiction  to  grant  this 
certificate,  and  the  rule  must  be  discharged"  (d). 

This  decision  is  of  importance,  as  it  shows  that 
if  any  board  of  conservators  apply  for  an  altera- 
tion of  their  district,  when  once  the  application  is 
made  the  secretary  of  state  can  alter  the  district 
not  only  as  requested  by  the  board,  but  as  he  pleases. 

id)  L.  B.,  1  Q.  B.  469. 
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Wben  the  application  is  made,  the  secretary  of  Deflnuianot 
state,  hj  a  certificate  under  his  hand,  defines  the 
limits  he  chooses  to  assign  to  the  district,  either 
bj  reference  to  a  map  or  otherwise  (e). 

Before  the  certificate  is  granted,  a  month's  notice  xotiM  to  be 
of  the  secretary  of  state's  intention  is  to  be  adver-    ^^ 
tised  in  a  daily  London  morning  newspaper,  and 
in  SQch  local  newspapers  circulating  within  the 
intended  district  as  he  shall  direct  («). 

As  soon  as  the  certificate  is  granted,  a  copy  is  Adrvtite- 
to  be  advertised  in  the  same  London  and  local  ™^^ 
newspapers  (/)• 

If  when  a  fisheiy  district  is  formed  the  board  of  Aitention  of 
oonsenrators  of  that  district  require  any  alteration 
to  be  made  in  its  limits,  they  must  take  the  follow- 
ing steps  (^)  :— 

(1)  Give  three  calendar  months'  notice  in  writing  steps  to  b« 

to  any  other  board  or  boards  of  conservators 
which  may  be  affected  by  such  alteration ;  or. 
If  no  board  is  affected,  to  the  magistrates  in 
quarter  sessions  of  any  county,  the  whole 
or  any  part  of  which  wiU  be  affected  by 
being  either  included  or  excluded  in  whole 
or  to  a  greater  or  less  extent  within  the 
fishery  district  by  such  proposed  alteration. 

(2)  Such  notice  must  specify  what  is  the  precise 

nature  of  the  proposed  change,  which  must 
be  one  of  the  following : — 
(i)  Enlarging  the  district  by  adding  to  it 
a  place  not  within  any  district. 


(0  28  &  29  Vict  c.  121,  s.  5. 
ig)  86  fi  87  Vict  c.  71, 8.  5. 
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(ii)  Beducing  the  district  hj  taking  away 
firom  it  some  place  already  within  its 
limit. 

(iii)  Uniting  the  district  to  any  other  dis- 
trict or  districts. 

(iy)  Taking  a  part  firom  some  other  district 
and  adding  it  to  the  district. 

(y)  Taking  a  part  firom  it  and  creating 
such  part  into  a  separate  district. 

(yi)  Taking  a  part  firom  it  and  firom  some 
other  district  or  districts  and  com- 
bining them  into  a  new  district. 

(yii)  Taking  a  part  firom  it  and  adding  it 
to  some  other  district  (y). 

(3)  Such  notice  is  to  be  then  adyertised  for  at 

least  two  successiye  weeks  in  one  or  more 
local  newspapers  (  ^). 

(4)  On  receipt  of  such  notice,  the  secretary  of 

state,  if  he  agrees  to  make  any  alteration, 
must  one  month  prior  to  his  granting  the 
certificate  pubUsh  a  notice  of  his  intention 
to  make  such  alteration,  specifying  the 
alteration  he  will  make,  in  one  daily  morn- 
ing London  newspaper,  and  in  such  news- 
paper or  papers  circulating  within  the  in- 
tended limits  as  he  shall  think  fit  (A). 

(5)  At  the  expiration  of  a  month  after  such  notice 

the  certificate  will  be  granted,  defining  such 
alterations  by  reference  to  a  map  or  other- 
wise, and,  when  so  granted,  is  to  be  adyer- 
tised once  in  some  daily  morning  London 

(^)  86  &  37  Vict  c.  71,  e.  6. 

(A)  Ibid.;  28  &  29  Vict  o.  121,  8.  5. 
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newspaper,  and  once  a  week  for  two  con- 
secutiYe  weeks  in  some  local  newspaper  or 
newspapers  published  or  circulated  in  the 
district  affected  by  such  alteration  (A). 
(6)  The  certificate  is  to  transfer  and  apportion 
an  existing  contracts,  debts,  mortgages, 
liabilities  and  assets  among  such  altered 
boards  (s). 
Until  the  alteration  is  fiilly  carried  into  effect 
and  the  new  districts  iuUy  constituted,  the 
power  of  the  existing  boards  continue  (t). 
Three  thincn  will  here  be  noticed  as  not  provided  Mattm  wi- 

«  *  provided  for. 

for— 

(1)  If  one  board  desire  to  be  annexed  to  any 

other  board  the  secretaiy  of  state  can  do 
so  without  any  inquiry ; 

(2)  If  a  board  apply  for  any  alteration,  however 

trivial,  which  does  not  aflfect  any  other 
district,  if  the  secretary  of  state  so  pleases 
he  can  at  once  add  such  board  to  another 
hoard,  and  if  he  thinks  fit,  without  notice 
to  the  other  board ;  so  that  a  board  may 
have  its  district  added  to  or  diminished  by 
the  secretary  of  state  without  their  know- 
ledge, and,  if  Reg.  v.  Grey  (j)  is  good  law, 
without  any  appeal ; 

(3)  That  as  no  time  is  fixed  tar  the  alteration  to 

come  into  effect,  very  difScult  questions 
might  arise  in  r^ard  to  licence  duties  in  the 

(A)  96  &  37  Vict.  c.  71,  8.  5;  28  &  29  Tict.  c.  121,  8.  5. 
(i)  86  &  87  Vict,  c  71,  8.  5. 
0)  L.  B.,  1  Q.  B.  469. 
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Effect  of 
altermtloQ 
npon  mem- 
ben  of  boud 
of  oonaer- 
vaton. 


Common 
estuary. 


new  district ;  e.  g,j  if  a  portion  of  district  A. 
was  added  to  district  B.,  and  the  alteration 
came  into  effect,  say  on  the   1st  June, 
would  a  licence  holder,  who  had  taken  out 
a  licence  to  fish  in  A.,  be  entitled  to  fish 
in  B.  without  taking  out  a  fresh  licence  ?* 
Of  course,  as  the  secretary  of  state  has 
full  power  to  fix  the  time  at  which  his 
certificate   wiU   come  into  operation,  he 
would  always  fix  the  beginning  of  a  fishing 
season  and  so  avoid  the  difficulty. 
If  the  effect  of  the  alteration  is  to  include  an 
additional  part  of  a  county  which  was  not  whoUy 
or  partly  included  before,  then  the  secretary  of 
state  is  to  fix  the  number  of  additional  members 
or  new  members  that  are  to  be  appointed  by  quarter 
sessions  in  respect  of  such  additional  place.    If 
the  effect  is  to  exclude  any  part  of  a  county,  the 
whole  or  part  of  which  was  previously  included, 
then  the  secretary  of  state  is  to  fix  the  reduction 
in  the  number  of  members  elected  by  such  county. 
If  the  whole  of  a  county  is  excluded  all  the  mem- 
bers of  the  board  appointed  by  that  county  cease 
to  be  members.    If  the  severed  part  of  any  district 
is  made  into  a  separate  district,  or  if  parts  severed 
firom  different  districts  are  united  into  one,  the 
rules  as  to  the  election  of  conservators  fixed  by  the 
Salmon  Fishery  Act,  1865,  apply  (A). 

The  Salmon  Fishery  Act  of  1865  (t)  empowers 
the  secretaiy  of  state,  in  a  case  where  more  than 

(K)  86  &  87  Vict.  c.  71,  8*  6;  see  post,  pp.  86—41. 
(i)  Sect  19. 
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one  salmon  river  flows  into  a  common  estuaij,  to 
form  that  estuary  and  such  parts  of  the  adjoinmg 
sea  coast  as  he  shall  think  fit  into  a  separate 
district.  Such  district  may  be  placed  either  tern- 
porarilj  or  permanently  under  the  jurisdiction  of 
any  one  or  more  of  the  boards  of  conservators 
of  the  rirers  flowing  into  such  estuary^  or  under 
the  jurisdiction  of  a  board  compose,d  of  represen- 
tatiTBs  from  each  river.  And  the  joint  board  may 
be  required  to  pay  over  the  licence  duties  received 
by  them  to  the  boards  of  the  rivers  forming  the 
estuary  in  such  proportions  as  the  secretary  of 
state  shall  specify  (A).  At  present  there  is  no  in- 
stance of  this  power  having  been  exercised. 

With  regard  to  the  evidence  of  the  formation  J^JISoL^ 
of  a  fishery  district  and  the  proof  of  the  various 
necessary  steps  having  been  taken,  the  following 
roles  apply : — 

(1)  A  copy  of  a  newspaper  containing  the  ad- 
vertisement of  any  alteration  made  in  any 
district,  or  in  the  constitution  of  any  board 
of  conservators,  is  evidence  of  the  advertise- 
ment having  been  given  at  the  time  the 
newspaper  bears  date  {l) ; 

(2)  A  copy  of  the  certificate  of  the  secretary  of 
state  as  to  the  formation  of  any  fishery  dis- 
trict, certified  by  the  clerk  of  the  peace  of 
any  county  where  the  original  is  deposited 
that  such  copy  is  a  true  copy,  is  evidence 
that  all  the  requisitions  and  formalities  as 

(*)  28  &  29  Vict.  c.  121,  8. 19. 
(0  36  &  87  Vict  c.  71,  8.  7. 
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to  the  finrmation  or  alteration  of  anj  fisfaeiy 
district,  mentioned  in  sach  certificate,  have 
been  oompfied  with  (jr).  Ofcooise,  in  order 
to  prove  that  the  whole  district  has  been 
dnly  formed  and  altered,  copies,  certified  hj 
the  clerk  of  the  peace,  of  each  certificate  as 
to  the  alteration  and  formation  will  be  re- 
quired. 

Adrertiie-         Xhc  followinfi:  advertisements  are  required : — 

menu  rft-  ^  * 

quired  for  J,  Fonuation  of  district : 

formatiofi  or 

SlitriS!^  "*  (^)  Advertisement  in  a  London  daily  morn- 

ing newspaper  of  the  intention  of  the 
secretary  of  state  to  form  a  district  (r)  ; 

(2)  Advertisement  in  such  newspaper  or 
newspapers  published  or  circulating  in 
the  intended  district  as  the  secretary  of 
state  shall  direct  of  such  intention  (n) ; 

(3)  Advertisement  in  the  same  London  daily 
morning  newspaper  of  the  granting  of 
the  certificate  forming  the  district  (n) ; 

(4)  Advertisement  in  the  same  newspaper  or 
newspapers  published  or  circulating  in 
the  intended  district  of  the  granting  of 
the  certificate  forming  the  district  (n). 

IL  Alteration  of  district: 

( 1 )  Notice  of  intention  to  apply  for  alteration 
to  be  advertised  for  two  successive  weeks 
in  one  or  more  local  newspapers  (o) ; 

(2)  Advertisement  in  a  London  daily  mom- 

(w)  86  &  37  Vict  c  71,  8.  8. 
(n)  28  &  29  Vict  c.  121, 8.  6. 
(0)  36  &  37  Vict.  c.  71,  B.  5. 
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ing  paper  of  the  intention  of  the  secre- 
tary of  state  to  alter  such  district  (;?) ; 

(3)  Advertisement  in  such  newspaper  or 
newspapers  published  or  circulating 
within  the  district  or  districts  affected  bj 
such  alteration  as  the  secretary  of  state 
shall  appoint^  of  his  intention  to  make  the 
proposed  alteration  {p) ; 

(4)  Advertisement  in  the  same  London  daily 
morning  newspaper  of  the  granting  of 
the  certificate  making  the  alteration  (p) ; 

(5)  Advertisement  in  the  same  newspaper  or 
newspapers  circulating  within  the  district 
or  districts  affected  by  such  alteration,  of 
the  granting  of  the  certificate  making 
the  alteration  (/?)• 

The  acts  are  silent  upon  the  point  as  to  who  is  Expennc  of 

*•  advertise* 

to  pay  the  expense  of  the  advertisements ;  as  the  ^'^^ 
act  does  not  compel  the  secretary  of  state  to  ad- 
vertise, but  only  to  direct  in  what  newspaper  the 
advertisement  is  to  be  inserted,  the  expense  it 
appears  must  be  borne  by  the  board  of  conserva- 
tors. In  the  case  of  alteration  of  districts  no  pro- 
vision is  made  in  the  act  as  to  which  board  is  to 
pay  the  expenses ;  but  it  would  seem  that  under 
the  provision  empowering  the  secretary  of  state 
to  transfer  and  apportion  any  existing  debts  and 
liabilities  among  the  altered  boards  he  would  have 
power  to  specify  how  the  expenses  of  the  alteration 
aie  to  be  borne. 

(p)  86  &  37  Vict  c.  71,  s.  5;  28  &  29  Vict,  c,  121,  s.  5. 
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Statutes  as  to  Fishing  Districts. 


Applicmtion 
for  formation 
of  a  distztot. 


Ltmltf  of 
river  and  of 
flNbery  dis- 
trict, how 
MtUed. 


Altcnitlon  of 
district. 


The  justices  of  a  ooanty  at  any  ooart  of  quarter  sessions  (doe 
notice  having  been  previously  given  according  to  the  practice  of 
the  said  sessions)  (n),  or  if  in  a  county  of  a  city  or  county  of  a 
town,  notice  of  the  meeting  of  the  council  having  been  given  in 
the  usual  way,  the  town  council  (0)  may,  by  writing  under  the 
hand  of  their  chairman,  apply  to  one  of  her  Majesty's  principal 
secretaries  of  state  to  form  into  a  fishery  district  or  districts  all 
or  any  of  the  Salmon  rivers  lying  wholly  or  partly  within  their 
county,  and  the  said  secretary  of  state  may  form  such  district  or 
districts  accordingly,  and  may  include  in  any  district  so  formed 
any  river  or  rivers,  or  parts  thereof,  although  not  situated  in  the 
county  on  behalf  of  which  the  application  is  made  (n). 

The  limits  of  a  river  shall  be  defined  for  the  purposes  of  the 
Salmon  Fishery  Acts,  and  a  fishery  district  shall  be  formed,  by 
a  certificate  under  the  hand  of  one  of  her  Majesty's  principal 
secretaries  of  state,  describing  the  limits  of  the  river  or  distnct 
by  a  reference  to  a  map  or  otherwise,  as  to  the  said  secretary 
may  appear  expedient ;  but  no  such  certificate  shall  be  granted 
unless  one  montk^s  previous  notice  of  the  intention  of  the  said 
secretary  to  grant  (he  same,  and  of  the  intended  limits  of  the 
river  or  district,  has  been  given  by  advertisement  in  such  news- 
paper or  newspapers  published  or  circulating  within  the  intended 
limits,  and  in  such  daily  morning  newspaper  or  newspapers  pab- 
lished  in  London,  as  may  be  directed  by  the  said  secretary  of 
state ;  and  when  a  certificate  has  been  granted  a  copy  shall  be 
advertised  in  such  newspaper  or  newspapers  (/r). 

A  board  of  conservators  of  any  fishery  district  may,  after 
giving  three  calendar  montiis'  notice  in  writing  to  any  other 
board  or  boards  of  conservators  affected  by  such  alterations,  or 
in  case  there  is  no  board,  to  the  justices  of  the  peace  of  any 
county  in  quarter  sessions  assembled,  the  whole  or  any  part  of 
which  shall  be  affected  by  such  alteration,  apply  to  the  secretary 
of  state  to  enlarge,  reduce,  or  alter  the  limits  of  such  district, 
or  to  combine  two  or  more  districts,  or  parts  of  districts ;  and, 
after  such  notice  has  been  previously  advertised  for  two  sac- 

(fi)  26  &  29  Vict  c  121,  s.  4. 
lo)  Seet.38. 
{p)  Sect  6. 
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eeanra  weeks  in  one  or  more  local  newspapers,  published  or 
chcolated  within  the  district  or  districts  affected  hj  such  alter** 
tioo,  the  Becretary  of  state  maj  thereapon  hy  his  certificate  en- 
Isige,  reduce,  or  alter  snch  district,  either  by  uniting  it  with 
asy  other  district^  or  districts,  or  oombimng  it  with  any  other 
part  or  parts  of  a  district  or  districts,  or  by  seTering  any  part 
from  such  district  and  fonning  it  into  a  separate  district,  or 
tmitiDg  it  wiUi  any  other  district,  or  by  adding  to  snch  district 
anj  place  not  yet  included  in  any  district;  and  the  certificate  of 
the  aecretaiy  of  state  embodying  all  such  alterations  shall  be 
gnated  in  accordance  with  the  provisions  of  the  Salmon  Fishery 
Ad,  1865,  and  shall  transfer  and  apportion  any  existing  oon- 
^iXtB,  debts,  mortgages,  liabilities,  and  assets  among  such, 
tltered  boards.  But  no  alteration  of  any  district  shall  affect  the 
power  of  any  existing  board  or  boards  until  the  new  districts 
are  folly  constitnted  (^). 

When  Uie  effect  of  any  such  alteration  is  to  include  in  a  dis-  Oombtned 
trict  either  an  additional  portion  of  any  county  previously  in- 
cloded,  or  a  portion  of  a  county  not  preyiously  included,  the 
justices  of  such  county  in  quarter  sessions  assembled  shall  add 
socfa  number  of  members  to  the  existing  board  of  the  district  as 
the  secretary  of  state  shall  appoint ;  and  where  the  effect  of  such 
sltemtion  is  to  exclude  altogether  from  the  district  any  county, 
the  whole  of  the  members  of  the  board  appointed  by  such  county 
sbsll  cease  to  hold  their  ofilces  at  such  board.  When  the  effect 
of  inch  alteration  is  to  partially  exclude  from  the  district  any 
county,  the  number  of  members  representing  that  county  shall  be 
ledoeed  to  such  number  as  the  secretary  of  state  shall  appoint; 
tad  is  case  the  effect  of  such  alteration  is  to  create  the  part 
Kvered  from  any  district  into  a  new  district,  or  to  unite  the 
parts  severed  from  different  districts  into  a  new  district,  then 
and  in  either  of  such  cases  the  provisions  of  the  Salmon 
Fiaheiy  Act,  1865,  shall  apply  as  if  a  new  district  had  been 
created  under  the  provisions  of  the  fifth  section  of  that  act  (r). 

Where  more  than  one  salmon  river  not  included  in  the  same  Proriakm  «• 
llAeiy  district  flows  into  a  common  estuary  the  said  secretary  of  JJtJJSI*^ 
state  may  define  the  limits  of  such  estuary,  including  therein  any 


(q)  36  &  37  Yict  c.  71,  s.  5. 
(r)  Sect.  6. 
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Koticefl  to  be 
publlBlied. 


portion  of  the  a^joiiiing  sea  or  seaooast,  and  form  it  into  a  sepa- 
rate district,  and  place  the  whole  of  snch  district,  either  tempo- 
rarilj  or  permanently,  within  the  jurisdiction  of  any  one  or  more 
of  the  boards  haring  jurisdiction  over  the  salmon  riyers  flowing 
into  the  estnaiy,  or  place  snch  district  under  the  jnriadiction  of 
a  board  composed  of  representatires  from  the  other  boards,  and 
may  require  snch  board  or  boards  to  pay  a  certain  proportion  of 
the  licence  duties  received  by  them  to  any  other  board  or 
boards  («). 

A  notice  of  any  alteration  made  in  any  district  or  in  the  con* 
stitution  of  any  board  of  conservators  in  pursuance  of  the  provi- 
sions hereinbefore  contained  shall  be  advertised  once  in  some 
daily  morning  London  newspaper  and  at  least  once  a  week  for 
four  consecutive  weeks  in  some  newspaper  or  newspapers  pub- 
lished or  circulated  within  the  district  or  districts  affected  by 
such  alteration.  The  production  of  a  copy  of  a  newspaper 
containing  any  such  advertisement  shall  be  evidence  of  snch 
advertisement  having  been  given  at  the  time  such  new^per 
bears  date  {t).  * 

A  copy  of  the  certificate  or  certificates  of  the  secretary  of 
state  deposited  with  the  clerk  of  the  peace  of  any  county  in 
dLitricts  to  be  relation  to  the  formation,  enlargement,  combination,  reduction 
or  alteration  of  a  fishery  district  granted  in  pursuance  of  the 
fifth  section  of  the  Salmon  Fishery  Act,  1866,  or  of  this  act, 
certified  or  purporting  to  be  certified  as  a  true  copy  by  the  clerk 
of  the  peace  of  such  county,  shall  be  evidence  that  all  the  re- 
quisitions contained  in  the  Salmon  Fishery  Act,  1865,  or  in 
this  act,  relating  to  the  formation,  enlargement,  combination, 
reduction  or  alteration  of  any  fishery  district  have  been  com- 
plied with,  and  that  snch  district  has  been  duly  formed,  en- 
larged, combined,  reduced  or  altered  with  the  limits  and  in  the 
manner  specified  in  such  certificate  or  certificates  («). 


Copy  of  cer- 
tificate of 
formation  of 


(0  28  &  29  Vict.  c.  121,  s.  19. 
(t)  36  &  87  Vict.  c.  71,  8.  7. 
(«}  Sect  8. 
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CHAPTER  III. 

BOASDS  OF  CONSEBVATOBS. 


Sect.  1.  CoKBrrrunoN  Aim  Elbction. 
(L)  .Sv  Officio  Memher$, 
(ii.)  Ajipointed  Members, 
(iii)  Eejn'esentative  Memben. 
%  PowEB  ASD  Duties. 


Sect.  h^^ConsHtution  and  Election. 
Ak  old  statute  of  1394  (a)  proyided,  that  the  Jottioes  of 

•       •  i*     ■%  0         ■%         ftw*  •       ^^  peace  (or 

justices  of  the  peace  for  the  di^rent  counties  meriyap- 
should  be  the  conseryators  of  the  statutes  made  aervaton. 
touching  salmon^  and  previously  to  the  year  1865 
the  justices  of  the  peace  in  quarter  sessions  ap-* 
pointed  the  conservators  for  the  fisheries.    Thb 
custom  was  expressly  recognized  by  the  Salmon  saunon 
Fishery  Act,   1861,  which  provided,  ''that  it  i86i.e.8s. ' 
should  be  lawful  for  the  justices  of  the  peace 
assembled  at  any  general  or  quarter  sessions  of 
the  peace  Scorn  time  to  time  to  appoint  conserva- 
tors  or  overseers  for  the  preservation  of  salmon, 
and  enforcing  for  that  purpose  the  provisions  of 
that  act  within  the  limits  of  the  jurisdiction  of 
such  justices"  (b).     This  plan  of  each  county 
appointing  its  own  conservators  was  found  to 
work  very  badly,  for,  to  use  the  words  of  the 

(a)  17  Rich.  2,  c.  9. 

(5)  24  &  25  Yict  c.  109, 8. 83. 
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preamble  of  the  Salmon  Fishery  Act,  1865,  "  No 
provisions  were  made  for  securing  the  co-operation 
of  the  conservators  of  the  different  counties  when 
a  river  frequented  by  salmon  borders  on  or  passes 
through  several  counties."  And,  consequently, 
each  county,  instead  of  regarding  the  general 
welfiire  of  the  river,  looked  entirely  to  its  own. 
chmfremade  The  Act  of  1865  was  accordingly  passed  to 
nioiiFiiiherj  remedy  this  defect  in  the  law;  it  vested  the 
control  of  the  river  in  a  board,  the  members  of 
which  were  elected  by  each  coimty  through  which 
the  river  ran.  As  the  formation  of  these  boards 
is  voluntary,  not  compulsory,  there  are  still  a 
few  rivers  in  England  where  no  board  exists,  and 
to  which  the  provisions  of  the  33rd  section  of  the 
Act  of  1861  yet  apply.  But  in  the  generality  of 
cases  the  salmon  rivers  are  now  placed  under  the 
jurisdiction  of  boards  elected  in  pursuance  of  the 
Mmon  Salmon  Fishery  Acts,  1865  and  1873.  Wherever 
im^n.  such  is  the  case,  the  powers  of  all  conservators  or 
overseers  for  the  preservation  of  salmon,  appointed 
in  pursuance  of  any  other  act  of  parliament,  of 
charter  or  custom,  and  aU  powers  of  appointing 
the  same,  are  absolutely  determined  within  the 
limits  of  such  district  (&). 
rrewnt  eon-       Boards  of  conscrvators  as  constituted  under  the 

•titation  of       ^   .  . 

boantaof  Salmon  Fishery  Acts,  1865  and  1873,  are  a  body 
corporate  (c),  with  a  perpetual  succession  and  a 
common  seal,  and  with  power  to  make  contracts. 


(J)  28  &  29  Vict  c.  121,  8. 17. 
(0)  Sect.  21. 
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and  to  sne  and  be  sued  in  a  common  name.     They 
consist  of  three  classes  of  members: — 
(L)  Ex  officio ;  mflerait 

(iL)  Appointed — those  appointed  bj  quarter  memben. 

sessions; 
(in.)  Bepresentative — ^those  elected  by  the  per- 
sons paying  licence  duty  in  public  fisheries. 

(i.) — Ex  Officio  Members. 

Under  the    Sahnon    Fishery    Act,   1865,  ex  Kzoado 
officio  members  of  boards  of  conservators  were —    «"<>«  the 

/   \    -r        •  ft  i»  Salmon 

(1)  Justices  of  the  peace  for  any  county,  any  *Jgj«^^*» 

part  of  which  was  in  the  limits  of  a  fishery 
district,  being  owners  or  occupiers  of  land 
of  the  annual  value  of  100/.  a-year  abutting 
upon  any  salmon  river  within  the  same, 
and  having  a  right  of  fishing  in  such  rive? ; 

(2)  Persons  paying  within  any  salmon  fishery 

district  licence  duty  to  the  amount  of  50/. 
a-year  (dy 
By  Hie  Sahnon  Fishery  Act,  1873,  both  these  ex  ©ibcio 
qnaKfications  are  repealed,  and  now  the  ex  officio  under  the 
members  of  a  board  of  conservators  are  (e) —  Fisheiy  Act, 

(1)  The  owner  or,  if  there  are  more  owners  than 
one,  one  of  the  owners  of  a  fishery  or 
fisheries  in  any  fishery  district,  who  is 
or  are  assessed  to  the  poor-rate  in  respect 
of  such  fishery  or  fisheries  on  a  gross 
estimated  rental  of  30/.  ar-year; 


{d)  t8&29Victc.  121,8. 14. 
(tf)  36  &  37  Vict.  c.  71,  a.  26. 
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(2)  The  occupier  or,  if  there  are  more  occi^iera 
than  one,  one  of  the  occupiers  of  any  Buch 
fishery  or  fisheries ; 

(But  in  no  case  can  hoth  owner  and  occupier 
be  at  the  same  time  ex  officio  members  in  re- 
spect of  the  same  fishery.  Either  can  be  at 
any  time  a  member,  but  not  both  at  once  {/)■) 

(3)  Owners  of  land  of  the  annual  value  of  100/. 
a-year  within  the  fishery  district,  fulfilling 
all  the  fijllowing  conditions : — 

(a)  Having  a  frontage  of  not  less  than  a 
mile  to  a  salmon  river ; 

(But  in  counting  the  mile  both  banks  ot 
the  river  are  to  be  reckoned,  so  that,  in 
efiect,  it  is  a  fi^ntage  of  a  mile  on  one 
bank  or  half  a  mile  on  both  banks.) 

(b)  Having  the  right  to  fish  in  the  part  of 
the  river  adjoining  such  firontage  ; 

(It  will  be  observed,  that  the  definite 
article  the  is  used  here,  and  that  to 
satisfy  this  condition  a  landowner  must 
have  not  only  a  right  of  fishing,  but  the 
exclusive  right  of  fishing  in  the  river.) 

(c)  Having  ptud  licence  duty  in  such  dis- 
trict during  the  last  preceding  fishing 
season  (_/"). 

[Jnless  all  these  three  requisites  are  complied 
h,  no  person  can  act  as  an  ex  officio  member  of 
oard  of  conservators  imder  the  qualification. 
[f  any  person  who  would  be  qualified  to  act  as 
ex  officio  member  is  under  any  legal  disability, 

{/)  36  &  37  Vict.  c.  71,  8.  26. 
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either  as  being  a  minor,  idiot,  lunatic,  married 
woman,  or  if  any  corporation,  company  or  fishery 
aasociation,  would,  if  they  were  individuals,  be 
duly  qualified  as  an  ex  officio  member  or  members, 
then  one  of  the  guardians,  trustees  or  committees 
of  any  minor,  idiot  or  lunatic,  the  husband  of  such 
married  woman,  one  of  the  members  of  the  cor* 
poration,  company  or  fishing  association,  or  their 
attorney  or  agent,  will  be  entitled  to  act  as  an  ex 
officio  member  of  the  board  of  conservators  within 
whose  district  the  property  in  respect  of  which 
the  qualification  exists  is  situated  (ff).  The  object 
of  the  act  being  that  property,  not  persons,  should 
be  represented.  Of  course  it  will  be  necessary 
for  any  of  these  persons,  if  they  claim  to  act  as 
ex  officio  conservators  in  respect  of  the  landowner 
qaalification,  to  have  paid  licence  duty  either  in 
their  own  names  or  in  that  of  the  landowner  during 
the  preceding  fishing  season,  otherwise  they  will 
not  be  duly  qualified. 
Before  any  ex  officio  conservator  can  take  his  neciAntion 

to  be  Bigntil 

seat  at  the  board,  or  act  in  any  way  as  a  member,  by  ex  officio 
he  must  sign  a  declaration  in  the  form  prescribed 
by  the  board,  setting  forth  the  qualification  in  re- 
spect of  which  he  claims  to  be  entitled  to  act. 
Persons  making  a  false  declaration,  or  refiising 
to  make  a  declaration  and  acting  as  members,  are 
liable  to  a  penalty  of  five  pounds  (A).  Ex  officio 
members  are  only  entitled  to  act  as  such  so  long 
as  they  have  the  qualification  mentioned  in  their 


memben. 


■rf^* 


(^)  86  &  37  Vict  c  71,  B.  27. 
(A)  8«ct.  28. 
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declaration,  and,  if  any  district  is  altered,  are 
only  entitled  to  act  as  ex  officio  membere  in  re- 
spect of  die  district  in  which  their  qualification  ia 
dtoate  {j). 

(ii.) — Appointed  Members. 

"iWMw  When  a  fishery  district  is  formed  by  the  sccre- 

"""'"nS      **^  ^^  state,  if  the  district  comprises  but  one 

county,  the  magistrateB  of  that  county,  assembled 

In  quarter  sessions,  appoint  ibe  board  of  conserra- 

tors  and  fix  the  time  and  place  for  the  first  meet^ 

ing  of  the  board  (A). 

K  fldioy  If,  however,  a  fishery  district  does  not  lie  wholly 

K'emL         in  one  county,  then  the  justices  of  any  county  in 

quarter  sesdons,  or  the  town  council  of  any  town  or 

Aniidutoa    city  which  is  a  county,  may  apply  to  the  justices 

or  town  council  of  every  other  county  to  appoint 

three  magistrates  as  a  fishery  committee  for  that 

conn^  or  town.    Each  county  and  county  of  a 

town  appoints  three  members,  and  the  whole  form 

the  joint  fishery  committee  for  the  district  (/). 

The  application  for  such  appointment  is  to  be 
made  by  tiie  clerk  of  the  peace  if  in  a  county,  or 
the  town  clerk  if  in  a  county  of  a  town,  within 
fourteen  days  after  the  sessions  or  town  council 
are  held  at  which  the  resolution  to  apply  for  a 
fishery  committee  is  agreed  upon,  by  letter  to  the 
clerks  of  the  peace  and  the  town  clerks  of  all  the 
other  counties  and  counties  of  towns  within  the 
district  requiring  them  at  their  next  quarter  sessions 
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0r  town  GOiincil  meeting  to  appoint  a  fishery  com-  Towbmnto 
mittee,  and  notice  of  the  application  is  to  be  given 
fbr  the  next  sessions  or  town  councn  after  the  re- 
ceipt of  the  notice  (in). 
At  llie  next  quarter  sessions  or  town  council,  mweedind 

,,*  ,  at  quarter 

if  the  justices  of  any  county  do  not  appoint  any  JJJi'^y^ 
members^  then  the  members  of  the  other  counties 
can  proceed  without  them;  and  the  county  or  town 
who  have  not  appointed  is  bound  by  the  proceed- 
ings of  the  committee  (n). 

As  soon  as  any  county  or  town  has  appointed  woticeoiap- 
a  fishery  committee,  the  clerk  of  the  peace  or  the 
town  derk  is  to  give  notice  by  post  to  every  other 
derk  of  the  peace  or  town  clerk  of  a  town  which 
is  a  county  in  the  district,  statbg  the  names  and 
addresses  of  the  persons  appointed  by  his  county 
or  town  as  members  of  the  joint  committee  ((?)• 

The  clerk  of  the  peace  or  town  clerk  of  the  Notjce  oc 
place  niaking  the  original  application  gives  notice 
of  the  time  and  pkce  where  the  joint  fishery  com- 
mittee meet  (  p). 

The  duties  of  a  joint  fishery  committee  are : —    Duty  of  joint 

(1)  To  elect  a  chairman  who,  if  present,  is  to  niiit«e. 
preside  at  all  fiiture  meetings  of  the  com- 
mittee, if  not  present  the  members  of  the 
committee  may  elect  one  pro  h&c  vice  {q) : 

(2)  To  appoint  the  board  of  conservators  for 
the  district,  and  in  doilig  so  to  settle  (r), — 

(a)  The  number  of  appointed  members  to 
be  appointed  as  a  board. 


(m)  2S  &  29  Yict  C  121, 8.  8.         (p)  Sect  10. 
(«)  Sect  9.  (q)  Sect  11. 

(o)  Sect  10.  (r)  Sect  12. 
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(b)  The  number  of  members  eacb  connty 

and  county  of  a  town  appoints : 

(c)  The  names  of  the  first  members,  dis* 

tinguishing  those  appointed  for  each 
county,  in  doing  which  they  may  ap- 
point all  or  any  of  their  own  number : 

(d)  The  time  and  place  of  the  first  meeting 

of  the  board: 

(e)  The  county  which  is  to  audit  the  ac- 
'    counts  of  the  board : 

(3)  To  give  notice  by  post  of  their  disposition, 
under  the  five  preceding  subnsections,  to  the 
clerks  of  the  peace  of  each  counly  and  the 
town  clerks  of- each  town  which  is  a  county 
within  the  district  («). 

Ht?t'tom.°'       ^'^^  J^"**  committee  may,  in  order  to  settle  the 
mittoe.         above  matters,  adjourn  firom  time  to  time  and  irom 

place  to  place.     A  third  of  the  whole  number  of 

the  committee  are  required  to  form  a  quorum. 

All  questions  are  decided  by  a  majority  of  votes. 

The  chairman  has  a  vote  as  well  as  his  casting 

vote.    No  vacancies  in  their  body  invalidate  their 

proceedings  (f). 
y^tXh^T^      When  all  the  matters  they  have  to  settle  have 
committee,     jjgg^  agreed  to,  and  the  notices  of  their  decision 

sent,  the  committee  is  ipso  facto  dissolved  (u). 
nura^r^^*       The  Salmou  Fishery  Act,  1865,  gave  no  power 
^hltSdby^  to  rectify  the  number  of  members  appointed  by 
hf flxS"by^    each  county,  if  it  was  thought  desirable.     As  the 
wmmutw?  joint  fishery  committee  appointed  them  so  they  had 

(0  28  &  29  Vict  c.  121,  &  13. 
(t^  Sect.  11. 
(«)  Sect  13. 
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to  renuun.  This  has  been  provided  for  in  the  Mmon 
Salmon  Fishery  Act,  1873,  which  empowers  the  i87Stt.». 
magistrates  of  any  comity  in  quarter  sessions  (and 
it  would  seem,  though  it  is  not  clear,  the  town 
comidl  of  any  town  which  is  a  county)  to  apply 
to  the  secretary  of  state  to  alter  the  number  of 
appointed  members  of  the  board,  and  upon  such 
application  the  secretary  of  state  may,  if  he  think 
fit,  do  so  (x). 

The  fdlowing  steps  are  necessary  to  be  taken  f^^^^^^ 
in  order  to  get  such  alteration  (x) : —  n^SSl^ot"' 

(1)  Previous  to  the  sessions  at  which  suchappli-  ^^^^^ 
cation  is  intended  to  be  made,  a  month's 
notice  in  writing  of  the  intended  application 

is  to  be  given  to  the  board  of  conservators 
affected  by  it : 

(2)  A  resolution  of  quarter  sessions  that  appli- 
cation be  made  to  the  secretary  of  state : 

(3)  If  the  secretary  of  state  determines  that  a 
prim&  &cie  case  for  alteration  is  made  out, 
one  month  before  the  alteration  is  made  a 
notice  of  the  proposed  alteration  must  be 
published  in  some  newspaper  or  newspapers 
circulating  within  the  district : 

(4)  Before  the  expiration  of  the  month,  any 
person  may  state  his  objection  to  the  altera* 
tion,  and  request  an  inquiry  into  the  expe- 
diency of  it: 

(5)  The  secretary  of  state  may  thereupon  make 
or  refiise  to  make  the  alteration  or  grant  the 
inquiry: 

(«)  36  &  87  Vict.  c.  71,  a.  9. 
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(6)  The  determination  of  the  secretary  of  state 
as  to  the  alteration  is  to  be  published  in  the 
newspaper  or  newspapers  in  which  his  inten- 
tion to  make  the  alteration  was  originally 
published  (y  ). 
om^^y*  The  number  of  members  of  the  board  being  thus 

SSrtSSin-  fi^G^j  ^u^d  the  first  members  appointed^  their  offices 
■ervaton.      ^g^  f^j,  qj^^  y^j^j.  only,  and  at  the  expiration  of  the 

year,  if  the  district  lies  only  in  one  county,  the 
magistrates  of  that  county  in  quarter  sessions 
appoint  the  whole  board  for  the  next  year,  but  if 
it  lies  in  several  counties,  then  the  magistrates  of 
Election  of     each  couutv  at  quarter  sessions,  and  the  town 

members  by  .  . 

quarter  Ben-    couucil  of  cach  towu  that  is  a  counly,  anpually 
appoint  the  number  of  members  that  the  joint 
fishery  committee  originally,  or  the  secretary  of 
state  has  subsequently,  fixed  as  the  quota  the 
county  was  to  send  to  the  board.    Retiring  mem- 
bers are  eligible  for  re-election,  and  if  no  formal 
election  is  made  by  quarter  sessions,  then  the  old 
members  retain  their  office  until  the  new  members 
are  formally  appointed  {z), 
Swtton  to  bo      -^^  ^^^^  *^  ^^®  election  takes  place,  the  clerk  of 
dCTk*5Sa    *^®  peace  of  each  county,  and  the  town  clerk  of 
^*^'  each  town  which  is  a  county,  is  required,  under  a 

penalty  of  two  pounds,  to  send  to  the  clerk  of  the 
board  of  conservators  a  notice  of  the  annual  ap- 
pointment of  the  members  for  his  county  or  town, 
with  their  names  and  addresses  {a) :  and  also  to 

(y)  86  &  87  Vict.  c.  71,  s.  9. 
(c)  28  &  29  Vict.  c.  121,  s.  16. 
(a)  36  &  37  Vict  c.  71,  8. 10. 
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idTcrtise  the  same  after  eveiy  election  in  some 
newspaper  circulating  in  the  county  or  town.  If 
the  board  is  appointed  by  a  single  county,  no 
notice  need  be  sent  to  the  clerk  of  the  board  (&). 

The  advertisement  of  the  appointment  of  the  objMtkm  to 
oonservators  should  be  made  as  soon  as  possible  otwoMev- 

TUoni  cuinot 

after  the  election  has  taken  place,  for  after  three  ^  madeaitcr 
months  hare  elapsed  from  the  date  of  the  advert 
tisement  no  objection  in  any  legal  proceedings 
can  be  made  as  to  the  validity  of  any  orders  or 
proceedings  relating  to  the  appointment  of  a 
board  of  conservators  (c). 

A  copy  of  the  paper  containing  the  advertise- 
ment of  the  appointment  of  the  conservators  is 
made  receivable  as  evidence  of  such  appointment 
having  been  made  in  all  legal  proceedings  (c). 

In  the  case  of  the  River  £sk,  for  the  purpose  of 
electing  a  board  of  conservators,  the  commissioners 
of  supply  in  Scotland  are  to  have  the  same  privi- 
leges and  duties  as  justices  of  quarter  sessions  in 
England  {d). 

(m.y^Representative  Members. 

By  the  Salmon  Fishery  Act,  1873,  all  boards  {{JJ^*.*- 
of  conservators,  within  whose  district  there  are  »»«»• 
any  public  or  common  fisheries,  are,  in  addition  to 
the  ex  officio  and  appointed  members,  also  to  have 
members  elected  by  the  persons  who  fish  in  pub- 
lic waters  to  represent  the  public  fishermen.  As 
this  provision  will  only  apply  to  those  districts 


(»)  28  &  29  Vict.  c.  121,  s.  16. 
(0)  Sect«  18. 

86  &  87  Yict.  c.  71,  a.  12. 
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Different 
klDd«  of 
flsberies. 


(1)  Several 
flaherj. 


within  which  there  are  public  or  common  waters,^ 
it  will  be  as  well  before  describing  the  mode  of 
election  to  state  what  is  the  meaning  of  these 
terms.    There  is  great  concision  in  the  authori- 
ties as  to  the  precise  meaning  of  the  different 
kinds  of  fisheries,  but  the  general  result  of  the 
cases  seems  to  establish  that  the  English  law 
divides  fisheries  into  four  kinds  :-r- 
(1)  A  several  fishery:  that  is,  the  exclusive  right 
that  the  owner  of  land,  or  a  person  deriv- 
ing his  right  fix)m  the  owner  of  the  land, 
adjoining  a  non-navigable  river  has  prim& 
fiune  to  the  river  and  fishery.    The  law 
regards  the  river  as  so  much  land  covered 
with  water  and  belonging  to  the  owner  of 
the  adjoining  bank;  if  both  banks  of  the 
river  belong  to  the  same  person  then  he  is 
entitled  to  the  whole ;  if  one  only,  then  to 
half,  "  usque  ad  medium  filum  aquae.''    Al- 
though the  point  is  disputed,  and  not  fi:ee 
fix>m  doubt,  the  better  opinion  seems  to  be 
that  a  several  fishery  implies  the  owner- 
ship of  the  bed  of  the  river  (/) ;  and  in  one 
of  the  last  cases  on  the  subject  the  Court 
of  Queen's  Bench  held  themselves  bound 
by  the  authority  of  Holford  v.  Bailey  (y), 
that  the  allegation  of  a  sevend  fisheiy 
prim&  fiusie  imports  ownership  of  the  soil, 
though  they  are  not  necessarily  united  (A). 


(/)  Seymour  r.  Lord  Ctmrtenay,  B  Bnrr.  2814. 
(^)  8  Q.  B.  1000. 

(h)  Marshall  y.  UUetwator  Steam  Navigation  Cv.,  8  B.  &  S. 
753. 
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(2)  A  free  fishery:  this  is  an  exclusive  right  ^/^ 
of  fishing  belonging  to  an  individual  in  a 
place  where  some  one  else  would  be  prim& 
&cie  entitled  to  fidi,  as^  fi>r  example,  in 
tidal  navigable  rivers.    This  right  always 
owes  its  existence  to  an  actual  or  presump- 
tive grant  firom  the  Crown  (t). 
Mr.  Justice  Willes,  in  his  opinion  in  Malcolm^' 
son  V.  0*Dea  {k\  however,  states  (t)  that  a  fi:ee 
fishery  and  a  several  fishery  are  the  same  thing. 
He  says  that  the  confusion  that  has  existed  in  the 
ambiguous  use  of  the  word  ^'firee"  firom  the  time  of 
7  Hen.  7  downwards,  was  settled  by  the  Exchequer 
Chamber  in  the  case  of  Holford  v.  Bailey  {m)^ 
*^  where  it  was  clearly  shown  that  the  only  sub- 
stantial distinction  is,  between  an  exclusive  right 
of  fidiery  usually   called    ^several,'    sometimes 
'  free '  (used  as  in  fiiee  warren),  and  a  right  in 
oommon  with  others,  usually  called  '  common  of 
fishery,'  sometimes '  firee '  (used  as  in  fi?ee  port)." 
But  with  great  submission,  it  does  not  seem  that 
Holford  V.  Bailey  decides  the  point.     That  case 
decided  two  things — ^first,  that  trespass  will  he  for 
fishing  in  a  several  fisheiy ;  and,  secondly,  that  to 
the  words  ^*  sole  and  exclusive  fishery,"  as  descrip- 
tive of  a  several  fishery,  no  objection  could  be 
taken  after  verdict.    But  the  court  expressly  de- 
clined to  decide  if  such  an  objection  might  not 
have  been  taken  on  demurr^. 


(<)    Duke  tf  Someriet  r.  Fogwell,  6  B.  &  C.  875. 

{%)  10H.L.  693. 

(0   At  p.  619. 

(»)  13  Q.  B.  R^.  426. 
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of  flsbeiy. 


(4)  Oomnon 
or  pabHo 
flAberj. 


ynmberof 
reprc«eiita- 
tlve  mem- 
ben. 


Wliatever  may  be  the  true  rule  on  the  subject 
for  the  purposes  of  the  Salmon  Fishery  ActSj 
several  and  free  fisheries  may  be  taken  as  iden- 
tical. 

(3)  A  common  of  fishery:  this  may  be  either  a 

free  or  a  several  fishery.  It  is  a  right  of 
fishery  belonging  to  a  class  of  persons,  and 
only  members  of  that  class  are  entitled  to 
fish  there,  as,  for  example,  members  of  a 
corporation.  It  is  as  much  a  private 
fishery  as  any  of  the  others,  but  it  dififers 
from  them  in  belonging  to  a  class,  not  to 
an  individual.  It  is  a  right  of  precisely 
the  same  nature  as  a  common  of  pasture 
,  of  turbary  or  of  estovers. 

(4)  A  common  fishery  or  public  fishery ;  that  is, 

a  fishery  where  all  the  Queen's  subjects 

are  entitled  to  fish:  and  generally  this  is  so 

in  all  tidal  waters  and  navigable  rivers  (/*)• 

It  is  only  in  the  last  case  that  representative 

members  of  boards  of  conservators  will  have  to 

be  elected.     In  any  district  in  which  there  is  any 

water  in  which  any  of  the  public,  as  such,  have  a 

right  to  fish,  in  such  districts  and  such  only  will 

additional  members  be  elected. 

The  number  of  members  to  be  elected  as  repre- 
sentatives depends  upon  the  amount  of  licence 
duty  paid,  that  is,  licence  duty  for  all  modes 
of  fishing  except  rod  and  line  (^).  For  every 
fifty  pounds  or  part  of  fifty  pounds  one  mem- 


(/)  Curter  r.  Muroott,  4  Burr.;  BagoU  T.  Orr^  4  B.  &  P. 
472 ;  Maloolmion  t.  (yiha,  10  H.  L.  598. 
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ber  is  elected*  Thus — ^for  £2  one  member;  for 
£50  :  0«.  Id.  two  members,  and  so  on ;  an 
additional  member  being  given  for  each  fiftj 
pomidfl  or  part  of  fifty  pounds  (ff).  The  number 
of  members  is  fixed  by  the  amount  of  licence  duty 
paid  in  the  fishing  season  immediately  preceding 
the  election,  and  of  course  mil  vary  nearly  every 
year  (*)• 
The  following  are  the  rules  as  to  the  election  RniesMto 

*  ^    ^.  .  tbe election 

Of  representatiye  members : —  of  repre- 

(1)  At  a  meeting  of  the  board  after  the  close  of  memben. 

the  fishing  season,  the  clerk  is  to  produce  memteTs^ 
a  statement  of  the  money  received  by  **®^  ***•**• 
licences  (i). 

(2)  The  board,  aft;er  comparing  the  statement 

with  the  licences,  are  to  decide  how  much 
was  paid  in  respect  of  public  fisheries  (i). 
This,  B&er  the  first  election,  wiU  be  com- 
paratively an  easy  matter,  as  the  licence 
for  public  and  private  waters  are  to  be  in 
different  forms  (A). 

(3)  The  number  of  members  to  be  elected  will 

then  be  fixed  by  dividing  the  amount  of 
public  licence  duty,  (except  that  arising 
fi-om  rods  and  lines,)  by  fifty. 

(4)  A  returning  officer  to  conduct  the  election  Retaminfr 

must  be  fixed  upon;  he  must  be  either  duues^ 


4 

ofllcci^— hit  I 


(g)  86  ft  87  Vict  c.  71,  s.  29. 
{h)  Sect.  80. 
(i)  Sect  80,  snb-sect  1. 
(i)  Sect  89,  salh^ect  6. 
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Xnmlnatlon 


the  chairman  or  some  person  appomted  in 
writing  by  the  chairman  (/)• 

(5)  The  newspaper  or  newspapers  in  which  tlie 

result  of  the  election  is  to  be  published  is 
then  to  be  fixed  upon  (m). 

(6)  The  returning  officer  signs  and  piibliahes  a 

notice  specifying  the  number  of  members 
to  be  elected  (n). 

(7)  A  copy  of  this  notice  and  of  a  nomination 

paper  is  to  be  sent  to  each  voter,  that  is, 
to  each  licensee  who  has  taken  out  a  licence 
(other  than  with  a  rod  and  line)  to  fish  in 
the  public  water  in  the  district,  and  who 
is  resident  in  or  the  owner  of  land  within, 
or  within  ten  miles  of  the  boundary  of  the 
fishery  district  (n). 
There  will  be  considerable  difficulty  in  carrying 
out  this  provision  as  to  residence,  for  the  inland 
boundaries  of  the  fishery  districts  have  never  been 
defined;  until  that  is  done,  the  safer  course  will  be 
to  send  to  all  licence-holders,  who  have  taken  out 
licences  to  fish  in  public  waters,  the  returning 
officer  in  his  discretion  rejecting  as  invalid  those 
who  reside  clearly  beyond  the  ten  miles  and  own 
no  land  within  that  distance. 

(8)  Such  notice  is  to  specify  the  last  day  on 

which  the  nomination  papers  are  to  be 
turned  to  the  returning  officer  (o). 


(0  Se  &  87  Vict.  c.  71, 8.  4. 
(m)  Sect  80,  sub-sect  14. 
(h)  Sect  80,  sob-sect  8. 
(o)   Sect.  30,  sab-sect  4. 


1 
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(9)  Hie  voter  may  nominate  himself  or  any 
other  person  or  persons  he  pleases^  pro* 
Tided  the  whole  number  he  nominates  does 
not  exceed  the  number  to  be  elected  (p). 

(10)  Having  filled  up  the  nomination  paper  he  must 

return  it  by  post  to  the  returning  officer 
before  the  day  named  in  the  notice  (/7). 

(11)  If  the  number  nominated  is  less  than  or 

the  same  as  the  number  to  be  elected,  the 
returning  officer  shall  certify  the  persons 
nominated  to  be  duly  elected. 

(12)  If  the  number  nominated  exceed  the  number 

to  be  elected,  then  the  returning  officer 
shall  fill  up  voting  papers  with  the  names  ^f>^^9 
of  all  the  persons  nominated  in  alpha- 
betical order  (q). 

(13)  One  of  such  voting  papers  is  to  be  sent  to 

each  voter  (;). 

(14)  On  sending  the  voting  paper  the  returning 

officer  must  name  a  day,  not  less  than  five 
nor  more  than  ten  firom  the  day  on  which 
such  voting  paper  is  sent,  upon  which  it 
must  be  returned  to  him  {q), 

(15)  In  the  presence  of  a  witness  the  voter  must  kqim  for 

write  his  initials  or  make  his  mark  against  ▼otm^ 
the  name  or  names  of  the  person  or  persons 
for  whom  he  intends  to  vote,  and  write  the 
number  of  votes  he  intends  to  give  opposite 
the  candidate's  name.  He  must  then  strike 
oat  the  names  of  aU  the  other  candidates, 


(p)  36  &  37  Vict  c.  71,  8. 30,  sab-sect  5. 
it)  Sect  80,  subject  6. 
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and  sign  the  voting  paper  with  his  name 
and  address  (r). 

(16)  The  witness  must  in  all  cases  sign  the  voting 

paper  with  his  name  and  address  (r). 

(17)  If  the  voter  cannot  write>  the  witness  must 

attest  the  mark  the  voter  makes  against  each 
name  by  writing  his  initials  against  thename 
of  the  candidate  and  against  the  voter's 
mark,  and  fill  up  the  number  of  votes  (r). 
For«iiic  (18)  If  any  person  or  persons  wilfiilly  fabricates 
i«p«*-  in  whole  or  in  part  any  voting  pap^^  or 

alters,  defitces,  destroys,  abstracts  or  pur* 
loins  any  voting  paper,  or  fiJsely  assumes 
to  act  on  behalf  of  any  person  entitled  to 
vote,  or  to  attest  the  execution  of  any 
voting  paper,  he  will  be  liable  to  a  penalty 
of  twenty  pounds,  or,  at  the  discretion  of 
the  court,  to  three  months'  imprisonment 
with  or  without  hard  labour  («). 
Knmbcrof         (19)  A  votcr  has  votes  up  to  five  in  proportion 

to  the  licence  duty  he  pays, — 
Exceeding  £1  and  not  exceeding  £2j 

one  vote ; 
Exceeding  £2  and  not  exceeding  £5^ 

two  votes ; 
Exceeding  £5  and  not  exceeding  £10^ 

three  votes; 
Exceeding  £10  and  not  exceeding  £20, 

four  votes ; 
Exceeding  £20,  five  votes  {f). 

(r>  86  &  37  Yict  c.  71, 8.  80, 8ab-«ect  7. 

(0  Sect  S3. 

(t)  Sect  80,  saVoect  8. 


Totet. 
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(20)  A  Toter  may  give  aQ  his  votes  to  one  can- 
didate^  or  distribute  them  among  the  can- 

'  didates,  provided  he  does  not  vote  for 
more  candidates  than  there  are  persons  to 
be  elected  (ti). 

(21)  Having  filled  up  the  voting  paper^  duly  ▼««»« 
siimed  and  attested,  it  is  to  be  sent  back  to  retunua  to 

"  ,  JVtttlTlillg 

the  retummg  officer  before  the  day  named  o»°«- 
as  the  last  day  for  the  return  of  papers  (x)« 

(22)  If  a  voter  fi-om  any  cause  has  not  received 
a  voting  paper^  on  personally  applying  to 
the  returning  officer  before  the  day  fixed 
for  the  return  of  the  paper^  he  is  entitled 
to  have  one  given  him  as  of  right  (y). 

(23)  Within  four  days  after  the  day  fixed  for  Exatninatioo 

1  /.     ,  ,  .         of  voting 

the  return  of  the  papers^  the  retunung  p«pcn. 
officer  is  to  examine  tiie  voting  papers^  cast 
up  the  valid  votes^  and  ascertain  who  is 
elected  (z). 

(24)  If  the  returning  officer  finds  that  an  equal  ^.^^i^  ot 
number  of  votes  have  been  given  to  two  or 
more  persons,  one  of  whom  only  is  entitied 
to  be  elected,  he  is  in  the  presence  of  two 
or  more  witnesses  to  determine  by  lot  the 
person  who  is  elected,  and  the  person  so 
determined  is  to  be  deemed  duly  elected 
for  all  puiposes  (a). 


Totes. 


(«)  36  &  S7  Vict  c.  71,  b.  80, 8ab-«ect  9. 
(«)  Sect  80,  rol>-flect.  10. 
(y)  Sect  30,  nib-Bect  11. 
(s)  Sect  80,  Bob-aect  12. 
(a)  Sect  30,  nib-eect  15. 
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(25)  The  returning  officer  certifies  in  writing  the 
persons  who  are  elected  (d). 
2ec^^'        (26)  A  notice  by  post  of  his  election  must  be 

sent  by  the  returning  officer  immediately 
after  the  result  is  known  to  each  person 
elected  (e). 

(27)  The  names  of  aU  persons  elected  are  to  be 
published  in  such  newspapers  as  the  board 
may  direct  («). 

(28)  The  returning  officer  makes  out  a  list  con- 
taining the  names  of  all  persons  nominated, 
and  if  there  has  been  a  contest  the  number 
of  votes  given  to  each,  which  list  he  signs 
and  certifies  as  correct  {f), 

(29)  The  list  and  all  the  voting  and  nomination 
papers  are  to  be  delivered  by  the  return- 
ing officer  to  the  board  at  their  next 
meeting  (/). 

^"5*0**0°  0*     (30)  Any  licence  payer,  whether  for  public  or 

private  fisheries,  may,  after  the  list  is  pre- 
sented to  the  board,  inspect  the  same  gra- 
tuitously (/). 
But  the  act  is  silent  as  to  right  to  inspect  either 
nomination  or  voting  papers,  and  it  would  seem 
that  these  can  only  be  inspected  by  members  of 
the  board.     No  provision  is  made  for  what  is  to 
become  of  the  nomination  and  voting  papers. 

It  wiU  be  seen  that  very  important  and  onerous 
duties  are  thrown  upon  the  returning  officer ;  im- 
portant—for, practically,  power  is  given  to  him  to 

(d)  36  &  37  Vict.  c.  71,  a.  80,  sab-fleet  12. 

(e)  Sect  30,  snb-flect.  U. 
(/)  Sect.  80,  Bub-eect  13. 


^li^^^^^mMi^Hffe^^pv^^^rvpvi^F^^ij  pwjm^.i 
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deeicle  who  is  and  who  is  not  elected^  as  there  is 
no  appeal  whatever  or  any  mode  of  questioning  his 
dedsion  as  to  the  validity  of  any  votes ;  oneroos 
—for  he  is  subjected  to  a  penalty  of  5/.  for  wilfiiDy 
oeglectmg  or  refusing  to  comply  with  any  of  the 
prorisions  as  to  elections  (y). 

The  returning  officer  is  entitled  to  be  repaid  by  Expcnwoi 
the  board  any  expense  which  he  may  have  in-  ^^^ 
cuned  in  conducting  the  election.  At  the  first 
meeting  of  the  board  after  the  election  he  is  to  lay 
before  the  board  an  account  of  the  expenses,  which 
the  board  are  to  cause  to  be  audited,  and  they  may 
disallow  any  item  they  consider  to  be  excessive  or 
illegal  (A).  And  there  seems  to  be  no  power  of 
appeal  firom  the  decision  of  the  board  as  to  what 
ia  ill^al  or  excessive,  for  the  costs  cannot  be  re- 
covered until  audited.  As  soon  as  the  accounts 
are  audited  the  board  are  to  pay  the  sum  found 
doe  to  the  returning  officer ;  if  they  do  not,  he  can 
recover  the  amount  by  summary  proceedings  be- 
fore two  justices  (?). 

In  case  of  any  casual  vacancy  among  the  mem-  canui 
hers  of  a  board  of  conservators,  either  in  those  be  hwIa  op 
members  appointed  by  quarter  sessions  or  in  those 
elected  by  licence  payers,  the  vacancy  is  to  be  filled 
up  by  the  board,  but  the  person  chosen  to  fill  the 
yBcajicy  will  only  hold  his  office  for  the  time  the 
member  vacating  it  would  have  held  it  (h). 


(y)  36  &  37  Vict.  c.  71,  s.  32. 

(i)  Sect  31. 

(i)  Sects.  31  and  62. 

Kk)  Sect  30,  salHKct  16;  28  &  29  Tict  c  121, 8. 16. 
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Ifew  boards 
oontinuatioa 
of  oldboonU. 


ytcanciet  in 
boardit  not  to 
affect  TaUdity 
of  acts. 


Flnt  meeting 
of  new  board. 


The  new  board,  when  elected  under  the  provi- 
sions of  the  Salmon  Fishery  Act,  1873,  are  to  be 
considered  as  a  continuation  of,  and  these  proceed- 
ings are  to  form  part  of,  the  proceedings  of  the 
boards  appointed  under  the  Salmon  Fishery  Act, 
1865 ;  and  nothmg  in  the  Sahnon  Fishery  Act, 
1873,  is  to  be  deemed  in  any  way  to  invalidate 
the  proceedings  of  any  board  formed  under  the 
powers  and  authority  of  the  Sahnon  Fishery  Act, 
1865  (/)• 

No  act  or  proceeding  of  any  board  of  conserva- 
tors shall  be  questioned  on  account  of  any  vacancy 
or  vacancies  in  their  body,  or  vitiated  by  reason 
of  any  defect  in  the  qualification  or  appointment 
of  any  member  or  members  (/). 

The  first  meeting  of  the  new  board  after  the 
election  is  to  be  held  annually  on  such  day,  after 
the  day  of  election  of  the  new  members,  as  the 
chairman  of  the  preceding  year  diall  appoint  (m). 


Meetings  of 
boards  of 
oouservaton. 


Ravnlatton 
of  biuln«M. 


Sect.  2.— -Potrer^  and  Duties. 

Boards  of  conservators  are  to  meet  fix)m  time 
to  time  for  the  despatch  of  business,  subject  to 
such  regulations  as  each  board  may  prescribe  for 
itself  in  regard  to  the  following  matters  (n) : — 
(1)  Election  of  chairman. 


(0  28  &  29  Vict.  c.  121;  36  &  37  Vict  c.  71,  B.  84. 
(m)  36  &  87  Yict  c.  71,  a.  80,  sab-sect.  2. 
(n)  28  &  29  Yict.  c.  121, 8. 
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(2)  Summoning  meetings^  except  that  if  any 

bye-law  is  to  be  made^  at  least  a  fortnight's 
notice  of  the  meeting  must  be  given  (n). 

(3)  Notice  of  meetings  subject  to  the  same  ex- 

ception. 

(4)  Place  of  meetings. 

(5)  Management  of  meetings. 

(6)  Adjournment  of  meetings. 

(7)  And,  generally,  with  respect  to  the  transac- 

tion and  management  of  business,  quorum 
of  meetings,  and  other  internal  matters  (o). 
The  following  restrictions  are,  howeyer,  imposed  Bn^MM  pr«. 

1  icribed  by 

Dynatnte: —  itatote. 

(a)  After  the  formation  of  a  fishery  district,  the 
first  meeting  of  the  board  appointed  by 
quarter  sessions  must  be  held  at  the  time 
and  place  appointed  by  the  joint  fishery 
committee  (o). 

(i)  After  the  annual  election  of  representative 
members,  the  first  meeting  of  the  board  in 
each  year  must  be  held  at  such  place  as 
the  chairman  of  the  preceding  year  may 
appoint  (  p), 

(e)  At  any  time,  if  three  members  of  the  board 
require  it,  an  extraordinary  meeting  must 
be  held  (p). 

{d)  At  any  meeting  of  the  board  at  which  it  is 
intended  to  propose  any  bye-law,  a  fort- 


(«)  36  &  87  Vict  c.  71.  s.  39. 

(0)  28  &  2t>  Vict  a  121,  b.  22. 

(/>)  36  &  87  Vict.  c.  71,  b.  30,  mb-sect.  2. 
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night's  previous  notice  of  the  intention  to 

propose  the  bye-law  must  be  given  (r), 
(e)  The  notice  convening  the  meeting  at  which 

such  bje-law  is  to  be  proposed  must  be 

issued  at  least  a  fortnight  before  the  date 

of  the  meeting  (r). 
(/)  The  quorum  to  be  fixed  by  the  board  must 

not  be  less  than  three  members  {$)• 
(  ff)  All  questions  are  to  be  decided  by  a  majority 

of  votes  of  the  members  voting  on  the 

question  («). 
(A)  The  chairman  is  entitled  to  vote  on  all 

questions,  and  in  case  of  equality  has  a 

second  or  casting  vote  («). 
Boards  imj        A  board  of  conservators  may  also  appoint  com- 

appolnt  oom-         ,  n   i     •     t  t  t 

mitteefc        mittccs  of  thcu:  board,  and — 

(a)  Fix  a  quorum  for  such  committees,  such 

quorum  not  being  less  than  three. 
{b)  Lay  down  rules  for  their  guidance  {t). 
All  questions  before  a  committee  are  to  be  de- 
cided by  a  majority  of  the  votes  of  members 
voting  on  that  question.     The  chairman  has  a 
vote  on  all  questions  as  well  as  a  casting  vote  in 
cases  of  equality  (/)• 
ETidenceof        As   to   cvidcuce   of  the  proceeding  at  the 

proceedings  ,  . 

at  meetinvs.  mcctiugs  of  the  board,  the  26th  section  of  the  Act 
of  1865,  which  provided  that  any  minute  of  the 
proceedings  of  the  board  signed  by  the  chairman 


(r)  36  &  37  Vict.  c.  71,  s.  39. 
(<)  28  &  29  Vict  c  121,  s.  22. 
(t)  Sect.  23. 
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of  the  meetings  either  at  that  meeting  or  at  the 
next  meeting  at  which  he  was  present,  has  been 
repealed,  as  in  practice  it  was  found  that  if  a 
chairman  was  not  regular  in  his  attendance  the 
minutes  were  frequently  left  unsigned,  and  con- 
sequently could  not  be  given  in  evidenoe.  Now, 
hj  the  Salmon  Fishery  Act,  1873,  it  is  provided, 
that  any  minute  of  proceedings  at  a  meeting  of 
a  board  signed  by  the  chairman  of  that  meeting 
or  by  the  chairman  of  the  next  are  to  be  receivable 
m  evidence  in  all  legal  proceedings  without  fiirther 
proof,  and,  until  the  contrary  is  proved,  every 
meeting  of  a  board  in  respect  of  the  proceedings 
of  which  minutes  have  been  made,  is  to  be  deemed 
to  be  duly  convened  and  held  and  all  the  members 
duly  qualified  (z). 

This  provision  will  be  most  important  in  the 
case  of  any  dispute  as  to  whether  due  notice  has 
been  given  in  regard  to  the  making  of  bye-laws, 
for  it  throws  upon  the  person  alleging  that  the 
bje-law  was  not  duly  made  the  onus  of  proving 
that  the  meeting  was  not  duly  held,  otherwise  it 
would  have  lain  with  the  board  to  prove  this. 

Powers  and  Duties  of  Boards  of  Conservators* 
The  powers  and  duties  of  boards  of  conservators  Pow«n  of 

•«»  -*  r  n  ^ioiaa  of  con- 

are  as  follows : —  ■ervaton. 

(1)  To  make  bye-laws  for  the  execution  of  the  i.  Tbrna© 
Sahnon  Fishery  Acts,  1861  to  1873,  within  *"'*"**'"" 


{x)  36  &  87  Vict.  c.  71, 8.  85. 
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tbeir  districts^  upon  the   following  msAr 
ters  (y )  :— 
(a)  Alteration  of  annual  dose  season ; 
(ft)  Alteration  and  extension  of  weeldy 

dose  season ; 
(e)  Size,  length  and  description  of  nets ; 
{d)  Size  of  the  mesh  of  nets; 
(e)  Form  of  licences ; 
(/)  The  rate  of  licence  dutj ; 
(j)  Marking  boats  and  nets ; 
(A)  Prohibition  of  netting  at  the  mouth  of 

rivers  and  the  confluence  of  rivers ; 
(t)  When  a  gaff  maj  be  used  with  a  rod 

and  line; 
(j)  When  gratings  are  to  be  placed  at 

mill  races  and  artificial  channels ; 
(A)  Regulation   during   the   annual   and 

weekly  dose  time  of  the  use  of  nets  for 

fish  other  than  sahnon ; 
(/)  Prohibition  of  all  netting  in  inland 

waters  at  night,  except  netting  for  eels. 
To  appoint    (2)  To  appoint  water  bailiiBb  and  other  officers, 

water  baUlflk.  -.  ,  ,.  ••  « 

and    assign   to  them    their  salaries    and 

duties  (z). 
s.  To  appoint    (3)  To  obtain  under  the  provisions  of  the  stat 
coDftabiM.  3  &  4  Yict.  c.  88,  s.  19^  the  services  of 

additional  constables  (z). 
4.  iv>  i«Q«      (4)  To  issue  licences  for  fishing  for  salmon  (r ), 

and  to  vary  the  amount  of  licence  duty  (a). 

* 

(y)  86  &  87  Vict  c  71,  8.  39. 

(2)  28&29yict.c.l21,8.27.  See  this  statute  in  the  Appendix. 

(a)  36  &  37  Vict.  c.  71,  s.  25. 
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(5)  To  levy  additional  licence  duty  for  pennanent  *•  to  icry 
improyements  (ft).  i»«»»  onty. 

(6)  To  mortgage  their  licence  duties  to  raise  <•  to  mart. 
fbnds  for  carrying  out  the  Sabnon  Fisheiy  <iuti«i. 
Acts,  1861  to  1873  (c). 

(7)  To  purchase   by  agreement  for  the  pur-  T.TopoTchaM 
pose  of  removal  any   dam,  nsmng  wen:,  agreement. 
fishing  mill-dam  or  fixed  engine  in  the 
district  that  they  may  deem  it  expedient  to 
remove  (rf). 

(8)  To  acquire  compulsorily  tmder  the  powers  8.  to  acquire 
of  the  Lands  Clauses  Consolidation  Act,  pmaoiiiy 

ntider  Uw 

with  the  sanction  of  the  secretary  of  state  vo^ot  tb. 
and  parliament,  any  weir,  dam,  fishing  weir,  ^SSSTo^^" 
fishing  mill-dam,  fixed  engine  or  artificial  ^^ 
obstruction  for  the  purpose  of  removal  in 
whole  or  in  part  (e). 

(9)  To  attach  with  the  sanction  of  the  secretary  9.  to  attach 
of  state  to  any  dam  m  existence  on  the  6th  oudama. 
day  of  August,  1861,  a  fish-pass  of  such 

form  and  dimensions  as  the  Home  Office 
approves  (/). 
(10)  To  purchase  compulsorily,  with  the  sanction  lo.  topot- 
of  the  secretary  of  state  and  of  parliament,  tuh-pvmw, 
under  the  provisions  of  the  Lands  Clauses 
Consolidation  Acts  any  portion  of  the  bank 
adjoining  any  weir,  dam,  fishing  mill-dam 


(ft)  36  &  37  VicL  c  71,  8.  67. 

(0)  28  &  29  Vict  c  121,  8.  28. 

{i)  Sect  27. 

(e)  36  *  37  Vict  c  71,  a.  49. 

(/}  24  &  26  Vict  c.  109,  il  23,  and  36  ft  87  Vict  c  71,  s.  63. 
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or  obstruction  for  the  purpose  of  making  a 
fish-pass  round  such  obstruction  {f\ 

gliungJI*^    (11)  To  place  gratings  in  any  watercourse^  miH- 

race,  cut^leat  or  channel,  for  conyeying  water 
firom  a  saknon  river  at  the  point  of  dirergence 
and  at  the  point  of  return  {g). 

cbameil?^*^  (12)  To  widcu  any  channel  across  which  any 

grating  may  have  been  made,  so  as  to  com- 
pensate for  the  diminution  of  the  flow  of 
water  caused  by  the  grating  (A). 

Siunw^    (13)  To  place  gratings  at  the  mouths  of  streams 

s£«iUM.*'**^'  so  as  to  prevent  salmon  entering  them  (i). 

u.  To  take     (14)  To  take  legal  proceeding  afi:ain8t  persons 

legal  proceed-  ^       '        ,  ,  o        x^  o         o  r 

ingsfor  violatin&c    the    provisions   of  the   Salmon 

vIoUOon  of  ^.  ,         °  *  *^ 

thjjftaitnon^  Fishery  Acts,  1861  to  1873  {j). 

16.  To  take    (15)  To  take  legal  proceedings  for  removing  such 

ings  Sa  re-  '  wcirs  or  Other  fixed  engines  as  they  may  be 

weirB?*  "^  advised  are  illegal  {j), 

^mm^y!\f^   (16)  To   apply  any  moneys  in  their  hands  in 

SiiTb^uSI  ^^7  way  not  illegal  that  they  may  consider 

the  flBberic*.  most  conducivc  to  the  improvement  of  the 

fisheries-(A). 
point  p^ns  (1^)  ^^  appoint  any  person  or  persons  to  enter 
wdSJr**  upon  any  lands  to  inspect  any  weir,  dam, 

fishing  weir,  fishing  miU-dam,  fixed  engine. 

obstruction,  mill-race  or  watercourse  (/). 
J8-^Q«««uy  (18)  Generally  to  execute  such  works,  do  such 

(/)  36  &  37  Vict.  c.  71,  8.  60, 

(^)  Sect  58. 

ih)  Sect  59. 

(i)  Sect  60. 

(i)  28  &  29  Vict  c.  121,  B.  27. 

(i)  86  &  37  Vict,  c  71,  s.  23. , 

(0  Sect  66. 
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acts,  incur  sach  expenses,  as  they  may  deem  leti  m  tn^ 
expedient  for  the  protection  and  improve*  dtentiorthe 

*  ,    *  ^  '^  proteetion  of 

ment  of  the  fisheries  and  stocking  the  waters  ^  fl«berief 
within  their  district  with  sahnon  (m). 

But  none  of  these  powers  authorize  a  board  to 
do  anything  that  may  injuriously  affect  any  navi- 
gable river,  canal  or  inland  navigation  (m). 

Except  in  the  case  of  a  purchase  of  any  weir,  Tnjmmt9  to 
dam,  fishing  weir,  fishing  mill-dam  or  obstruction,  imnL 
fiom  the  member  of  any  board  of  conservators,  it 
is  illegal  for  the  board  to  pay  any  member  any 
salary,  fee  or  remuneration  for  his  acting  in  any 
way  as  a  member  of  or  imder  the  board*  And  in 
the  case  of  a  purchase  of  any  dam  or  weir  firom  a 
member,  it  is  expressly  provided  that  the  member 
must  not  vote  in  respect  of  the  payment  of  the 
compensation  to  himself  (n). 

Every  year  the  board  of  conservators  are  to  lay  An«t  ;f 
before  either  the  coiui;  of  quarter  sessions  that 
appoints  the  board  if  it  is  appointed  by  one 
county,  or  before  the  court  of  quarter  sessions 
that  the  joint  fishery  conunittee  fixed  upon  as  the 
audit  county  if  several  counties  appoint  the  board, 
an  account  of  their  receipts  and  disbursements  in 
sach  form  and  with  such  particulars  as  such  court 
may  require.  And  the  court  of  quarter  sessions 
have  power  to  disallow  any  item  they  may  con- 
sider to  be  illegal  (o). 

Such  are  the  powers  ^ven  to  boards  of  conser- 

(m)  28  &  29  Vict,  c  121,  b.  87. 
(n)  Ibid.;  36  &  87  Vict,  c  71,  s,  47. 
(0)  28  &  29  Vict  c  121,  s.  29. 


■oooonte. 
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yatOTS  nnder  the  Sabnon  Fisheiy  Acts^  1865  and 
1873.  The  more  important  of  them,  those  relat- 
ing to  bye-hiws,  water  bailifi,  licences,  weirs,  fish- 
passes  and  gratings,  are  examined  in  detail  in  the 
sabsequent  chapters. 

Statutes  as  to  Boards  of  Conservators. 

It  shill  be  lawful  for  the  jostioes  of  the  peace  assembled  at 
anj  general  or  quarter  sessions  of  the  peace  from  time  to  time  to 
appoint  oonserraton  or  overseers  for  the  presenratioii  of  salmon, 
and  enforcing  for  that  purpose  the  proTisions  of  the  Salmon 
Fishery  Act,  1861,  within  the  limits  of  the  jurisdiction  of  such 
justices  (ii). 

After  the  appointment  of  a  board  of  oonseryators  in  pursuance 
of  the  Salmon  Fishery  Act,  1865,  in  any  district,  the  powers  of 
all  consenrators  or  oyeraeers  for  the  preservation  of  salmon,  ap- 
pointed in  pursuance  of  any  other  act  of  parliament,  of  charter 
or  custom,  and  all  powers  of  appointing  the  same,  shall  absolutely 
determine  within  Uie  limits  of  the  said  district  (0). 

COHSTITUTION  OF  BOAKDS  OF  COKSEBVATOBS. 

Board  of  Qnuervatort,  and  thoir  Offieeri, 
Constitution       A  bosid  of  oonsenrators  shall  be  a  body  corporate,  having 
oonaerraton.  perpetual  succession  and  a  common  seal,  with  power  to  make 
oontracts,  and  to  sue  and  be  sued  in  a  common  name  (/»). 

(i.) — Ex  officio  Members. 
In  addition  to  the  elected  members  of  any  board  of  con- 
servators for  any  fishery  district,  every  person  shall  be  an  ex 
officio  member  of  such  board  who  possesses  either  of  the  quali- 
fications hereinafter  mentioned ;  (that  is  to  say,) 
(1)  Is  the  owner  or  occupier  of  a  fishery  or  fisheries  in  such 
fishery  district,  which  is  or  are  assessed  to  the  rate  for 
the  relief  of  the  poor  on  a  gross  estimated  rental  of 
thirty  pounds  a  year ;  provided  that  in  no  caae  shall 
both  the  owner  and  occupier  be  entitled  to  act  at  the 

(fi)  24  &  25  Vict  c.  109,  s.  83. 
(0)  28  &  29  Vict  c.  121,  s.  17. 
ip)  Sect.  21. 
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tame  time  as  ex  o£5do  membera  in  respect  of  the  eame 

iiaheiy  or  fisheries ;  and  if  there  be  more  than  one  snch 

owner  or  occupier  of  the  same  fishery  or  fisheries,  then 

any  one  of  snch  owners  or  occupiers ; 

(2)  Is  the  owner  of  lands  in  snch  fishery  district  of  an  annual 

Tslne  of  not  less  than  one  hundred  pounds,  having  a 

frontage  of  not  less  than  one  mile  to  any  salmon  rirer 

(in  ascertaining  snch  distance  the  frontage  on  both 

sides  of  the  river  to  be  counted),  having  the  right  to 

fish  in  the  part  of  the  river  adjoining  such  frontage, 

and  having  paid  licence  duty  for  fishing  for  salmon 

within  such  district  during  the  last  preceding  fishing 

season  (^). 

In  all  cases  where  the  owner  of  any  fisheries  or  lands  pos-  Provision  for 

sesamg  either  of  the  aforesaid  qualifications  for  ex  officio  mem-  J^j^Jty?'^*' 

ben  of  the  said  board  of  conservators  shall  be  a  minor,  idiot, 

hinatic,  feme  covert,  or  under  any  legal  disability,  or  shall  be  a 

corporation,  company  or  fishery  association,  one  of  the  guardians 

or  trustees  of  such  minor,  the  committee  of  the  estate  of  such 

idiot  or  lunatic,  the  husband  of  such  feme  covert,  one  of  the 

memben  of  such  corpK>ration,  company  or  fishery  association, 

or  the  attorney  or  agent  of  such  guardian,  trustee,  committee, 

hnsband,  corporation,  company  or  fishery  association  (respec^ 

tively)  shall  be  entitled  to  act  as  an  ex  officio  member  of  the 

board  of  conservators  of  the  district  within  which  such  fisheries 

or  lands  are  situate  (r). 

Any  person  claiming  to  be  entitled  to  act  as  an  ex  officio  ez  offldo 
member  of  any  board  of  conservators  for  any  fishery  district  rttriTadeda- 
ifaall,  previously  to  taking  lus  seat  at  any  such  board,  or  taking  raUon. 
any  part  in  the  proceedings  thereof,  or  acting  in  any  way  as  a 
member  of  such  board,  sign  a  declaration  in  such  form  as  the 
board  shall  prescribe,  setting  forth  the  nature  of  the  qualifica- 
tioQ  in  respect  of  which  he  claims  to  be  entitled  to  act ;  and  any 
peiBon  wilfully  making  any  false  declaration  or  acting  before 
having  made  snch  declaration,  having  been  required  to  do  so, 
dtall  be  liable  to  a  penalty  of  not  exceeding  five  pounds ;  for  the 
first  offence  not  less  than  21. 10«.,  and  not  exceeding  5^.  for  the 


(ff)  86.&87Vict.c71,8.26. 
(r)  Sect.  27. 
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leootid  offence,  and  if  a  licensee  forfeitnro  of  licence,  and  not 
less  than  51,  for  the  third  and  forfeitore  of  licence  (if  a  lioenseej; 
and  eveiy  ex  officio  member  haying  signed  snch  declaration  as 
aforesaid  shall  be  entitled  to  act  as  a  member  of  the  board  bo 
long  only  as  he  continues  to  hold  sach  qoalification,  and  in  case 
of  any  alteration  being  made  in  any  fishery  district,  he  shall  be  en- 
titled to  act  only  in  that  district  where  his  qualification  exists  («). 

Where  any  fishery  district  lies  wholly  within  any  one  county, 
the  justices  of  that  county  in  quarter  sessions  assembled  shall 
appoint  a  board  of  conservators  for  that  district,  and  shall  name 
the  time  and  place  at  which  the  first  meeting  of  any  board  so 
appointed  is  to  be  held  {t). 

Where  a  fishery  district  does  not  lie  wholly  within  the  limits 
of  one  county,  the  justices  of  any  county,  or  the  town  ooondl  of 
any  town  being  a  county,  within  which  any  part  of  such  district 
lies,  assembled  at  any  court  of  quarter  sessions^  or  town  ooondl, 
may  apply  to  the  justices  of  every  other  county  and  town  conncU 
in  that  district  to  appoint  at  their  next  court  of  quarter  sessions 
or  town  council  a  fishery  committee  of  three  of  their  number,  to 
form,  with  the  fishery  committee  of  the  like  number  to  be  ap- 
pointed at  that  sessions  or  town  council  by  the  county  or  town 
making  the  application,  a  joint  fishery  committee  for  the  dis- 
trict («). 

An  application  under  this  act  by  the  justices  of  one  ooonty  or 
the  town  council  of  any  town  which  is  a  county,  to  the  jnstioes 
of  another,  in  respect  of  the  appointment  of  a  joint  fishery  com- 
mittee, shall  be  made  by  the  clerk  of  the  peace  of  the  one  oonnty 
or  the  town  clerk  sending,  within  fourteen  days  after  the  holding 
of  the  sessions  at  which  the  application  is  resolved  on,  to  the 
clerk  of  the  peace  of  the  other  county  or  town  derk,  by  po8l»  a 
letter  requiring  the  justices  of  the  other  oonnty  or  town  ooondl 
to  appoint  a  fishery  committee  at  their  then  next  ensoSng  qnaitsr 
sessions;  and  it  shall  be  the  duty  of  the  clerk  of  the  peace  br  town 
clerk  making  the  application,  and  of  the  deri^  of  the  peaee  of 
every  connty,  and  town  clerk  of  every  town  which  is  a  oonnty, 
to  whom  snch  application  is  sent,  to  add  to  the  notice  required 

(*)  36  &  37  Vict,  c  71,  8.  28. 
(0  28  &  29  Vict,  c  121, 8. 0. 
(«}  Sect.  7. 


1 


BOARDS  OF  CONSEBYATOBS.  63 

by  kw  to  be  ghren  of  the  holding  of  snch  last-mentioned  seasionB 
or  town  coondl  a  notice  of  the  appointment  proposed  to  be  made 
of  a  fishoj  committee  (v). 

At  the  qnarter  sesedonB  or  town  conncil  mentioned  in  the  Appointment 
ipplication  the  justices  of  each  coontjr  and  town  conncil  shall  ^ommuiln. 
appoint  a  fishery  committee  of  three  of  their  members ;  and  anj 
eaattj  or  town  which  is  a  conntj  neglecting  to  make  snch 
^ypomtment  shall  be  deemed  to  hare  concnired  in  anj  decision 
tfast  maj  be  aixiyed  at  bj  the  fisheiy  conunitteea  of  the  other 
eoDDties  or  towns,  or  of  soch  of  them  as  maj  i^point  a  fishery 
committee  (g). 

The  clerk  of  the  peace  of  trery  county  and  town  clerk  of  any  KoUoe  of  ap- 
fiown  which  is  a  county  shaU,  as  soon  as  possible  after  the  ap-  ^^^^} 
pointment  of  a  fishery  committee  by  his  county  or  town,  give  miuae. 
notice  by  post  to  the  clerk  of  the  peace  or  town  derk  of  every 
oUier  county  in  the  district,  stating  in  snch  notice  the  names  and 
tddraea  of  the  members  composing  the  fishery  committee  of  his 
conntf,  and  the  clerk  of  the  peace  of  the  county  or  town  clerk 
that  made  the  application  for  such  appointment  shall,  in  the 
notice  sent  by  him,  name  a  time  and  place  at  which  the  joint 
fidiery  committee  for  such  district  is  to  meet  (y). 

The  said  joint  fishery  committee,  on  meeting  at  the  time  and  Proceedinci 
phos  afureaaid,  shall  elect  a  chairman,  and  the  chairman  elected  J^hoy  oom- 
st  the  first  meeting  shall,  if  he  is  present  at  the  time  appointed  mittee. 
&r  holding  any  other  meeting,  be  chairman  of  that  meeting ;  if 
he  is  not  so  present,  the  members  present  may  choose  any  one  of 
their  number  present  to  be  chairman  of  such  last-mentioned 
neetiDg(0. 

The  said  joint  fishery  committee  shall  proceed  to  appoint  a  Meeting  of 
board  of  conservators  for  snch  district,  and  shall  determine  the  l^'^^JlJ^ 
following  matters: — 

(I)  The  number  of  conservators  to  be  appointed  as  a  board. 

(t)  The  number  of  members  of  the  board  to  be  appointed  by 
each  county  in  the  district 

(8)  The  names  of  the  first  members  of  the  board,  distinguish* 


t 


v)  28  &  29  Vict.  c.  121, 8.  8. 

m)  Sect  9. 

(y)  Sect  10. 

(s)  Sect  11. 
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ing  those  who  are  to  be  considered  oa  appdnted  by  each 
oomitj. 

(4)  The  time  and  place  at  which  the  first  meeting  of  the  said 

board  is  to  be  held. 

(5)  The  connty  by  the  quarter  sessions  of  which  the  accounts 

<if  the  board  are  to  be  andited,  hereinafter  ref ened  to  as 
the  andit  connty. 

Any  member  of  a  joint  committee  may  be  appointed  member 
of  the  board  (a), 

A  joint  fishery  committee  may  adjonm  from  time  to  time  and 
from  place  to  place,  and  one-third  of  the  whole  nnmber  of  mem- 
bers appointed  shall  be  a  qnomm. 

Eyeiy  question  shall  be  dedded  by  a  majority  of  Totes  of  the 
members  voting  on  that  question,  and  in  the  event  of  an  equality 
of  Totes  at  any  meeting  the  chairman  shall  have  a  second  or 
casting  yote. 

The  proceedings  of  a  joint  committee  shall  not  be  inralidated 
by  reason  of  there  being  any  vacancy  orvacanciesin  their  body  (&). 

When  a  joint  committee  have  completed  their  dispositions  for 
the  formation  of  a  board  of  conservators  for  a  district,  they  shall 
give  notice  by  post  of  snch  dispositions  to  the  clerks  of  tiie  peace 
of  all  the  counties,  and  town  clerks  of  all  towns  which  are  coon- 
ties,  in  snch  district,  and  when  snch  notice  has  been  given  the 
joint  committee  shall  be  dissolved  (0). 

It  shall  be  lawful  for  the  secretaiy  of  state,  on  the  applica- 
tion of  the  justices  for  any  county  comprised,  or  partly  com- 
prised, in  any  fishery  district,  in  quarter  sessions  assembled,  one 
month's  previous  notice  of  snch  application  having  been  given 
to  the  board  of  conservators  affected  by  such  alteration,  to  alter 
the  number  of  conservators  to  be  appointed  at  quarter  sessions 
by  the  justices  for  all  or  any  counties  or  county  comprised,  or 
partly  comprised,  in  such  district : 

Provided  always,  that  no  such  alteration  shall  be  made,  unless 
one  month's  previous  notice  has  been  given  of  the  intention  of 
the  secretary  of  state  to  make  such  alteration,  in  some  news- 
paper or  newspapers  circulating  within  the  district ;  and  previous 
to  the  expiration  of  such  notice  it  shall  be  lawful  for  any  penon 


(a)  28  &  29  Vict  c.  121,  s.  12. 
(ft)  Sect  11. 
(o)  Sect  13. 
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to  iqiRBeBt  to  the  secretaiy  of  stite  any  objection  which  ho 
my  hare  to  such  alteration,  and  the  secretary  of  state  flball, 
after  making  snch  inqniry  into  aach  objection  aa  he  may  think 
fit,  eitfaer  make  anch  alteration,  or  not,  aa  he  may  see  fit,  and 
dttS  csoae  his  final  determination  to  be  published  in  the  same 
aevspaper  or  newspapers  in  which  hia  intention  to  make  snch 
ilteration  was  originally  published  (d). 

The  u>pointed  members  of  a  board  of  oonaenrators  shall  hold  Tenm«  of 
<Aee  for  one  year,  and  be  appointed  annually  at  quarter  sessions,  Mrraton. 
sod  in  the  case  of  a  board  formed  by  a  joint  committee  in  the 
praportioDs  fixed  by  that  committee.  Retiring  members  shall  be 
efigiUe  for  re-appointment ;  and  if  at  the  time  when  any  annual 
sppoantment  ought  to  take  place  no  such  appointment  is  made, 
the  existing  oonaerrators  shall  remain  in  oiBce  until  their  suc- 
cesun  sie  appointed  (e). 

Notice  of  the  first  and  of  erery  subsequent  i4>pointment  of  a  Kotice  of  ap- 
boud  of  oonserrators,  specifying  the  names  and  addresses  of  the  £^^^^ 
penoDs  appointed,  shall,  in  the  caae  of  a  board  appointed  by  the 
justices  of  a  single  county,  be  adrertised  by  the  clerk  of  the  peace 
of  that  county  in  some  newspaper  published  or  circulated  in  such 
county,  and  in  the  case  of  a  board  appointed  by  a  joint  com- 
mittee be  adrertised  by  the  clerk  of  the  peace  of  every  county 
sad  the  town  derk  of  eyery  town  which  is  a  county  in  the  dis- 
tiiet  in  some  newspaper  published  or  circulated  in  that  county  or 
town(/). 

In  sny  fishery  district,  where  any  members  of  a  board  of  con-  aerk  of  the 
Krrators  are  appointed  by  the  justices  in  quarter  sessions  of  a  ^Soeotl^ 
single  county,  or  of  one  or  more  counties  or  towns  which  are  poinUnesL 
coontieS)  a  notice  of  the  appointment  of  the  members  of  such 
hosrd  appointed  by  such  county,  or  by  each  of  such  counties  or 
towns,  widi  the  name  and  address  of  each  member,  shall  be  sent 
to  the  cleik  or  other  officer  of  the  board  of  consenrators  by  the 
dak  of  the  peace  of  such  county,  or  of  each  of  such  counties,  or 
the  town  derk  of  such  town  or  each  of  such  towns,  within  four- 
teen days  from  the  date  of  such  appointment;  and  any  clerk  of 
the  peace  or  town  clerk  refusing  or  neglecting  to  send  such 


id)  86  &  37  Vict  c.  71,  s,  9. 
(f)  28  &  29  Vict.  c.  121,  s.  16. 
Sect  16. 
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notioe  shall  for  ereiy  such  refusal  or  neglect  be  liable  to  m 
penalty  of  not  exceeding  two  pounds  (/}; — ^for  the  first  offienoe 
of  not  less  than  one  ponnd,  and  not  exceeding  two  pounds  for  the 
second  offence,  and  on  a  third  or  any  snbseqaent  offenoe  of  not 
less  than  two  pounds. 

For  the  purposes  of  the  Salmon  Fishery  Acts,  1861  to  1878, 
the  commissioners  of  supply  in  Scotland  shall  haTe  all  the  priTi- 
leges  and  duties  of  the  justioes  in  quarter  sessions  in  England  for 
the  election  of  boards  of  oonsenrators  for  the  rirer  Eak  (/). 

(m,y~JRtpre9entative  Members, 

In  addition  to  the  members  of  any  board  of  consenratorB  i^ 
pointed  under  the  provisions  of  the  Salmon  Fishery  Act,  1866^ 
in  all  fishery  districts  in  any  part  of  which  there  are  an j  pnbUo 
or  common  rights  of  fishing,  and  where  such  rights  are  ezerdaed 
by  fishermen  duly  licensed  to  fish  for  salmon  (otherwise  tlian 
with  rod  and  line),  all  persons  who  have  taken  out  licenoea  to 
fish  in  such  public  or  common  waters  or  both  (other  than  lioenooB 
for  the  use  of  a  rod  and  line),  during  the  last  preceding  fiahing 
season,  shall  be  entitled  to  elect  such  number  of  additional  mem* 
bers  to  represent  them  at  the  board  of  conservators  for  such  dia* 
trict  as  are  hereinafter  mentioned;  (that  is  to  say,) 
If  the  aggregate  amount  of  Ucenoe  duty  paid  for  fishing  in 
public  or  common  waters  or  both  (other  than  licencoa  for 
the  use  of  a  rod  and  line)  does  not  exceed  the  sum  of  flf^ 
pounds,  one  member: 
And  if  the  aggregate  amount  of  licence  duty  exceed  that  aom, 
one  additional  member  for  eveiy  additional  fifty  pounds  or 
part  of  fifty  pounds  (A). 
The  election  of  such  additional  membeia  shall  be  held  in  ao* 
cordance  with  the  following  provisions;  (that  is  to  say,) 
The  board  of  conservators  shall  hold  a  meeting  after  the  com* 
mencement  of  the  annual  close  season  in  eadi  year;  at  snch 
meeting  the  clerk  of  the  board  shall  produce  a  statement  of 
the  licence  duty  paid  in  the  district  during  that  year,  and 
the  board  shall  thereupon  ascertain  and  declare  the  amount 
of  licence  duty  paid  in  respect  of  licences  for  fishing  other- 
wise than  with  rod  and  line  in  public  or  common  waters  or 


(/)  36  &  87  Vict  c  71,  a.  10, 
(g}  Sect  12. 
(h)  Sect  29. 
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boih,  and  the  nnmber  of  reprefientatiTe  memben  lor  the  en- 
mangjearii): 
Within  a  reuonable  time  before  the  first  meetiDg  of  any  board 
of  ooDKmitors  in  erety  jear,  the  retnming  officer  shall  sign 
and  poblish  a  notice  specifying  the  number  of  members  to 
be  elected  and  shall  send  a  copy  of  soch  notice  by  post  ( j), 
with  a  copy  of  the  following  paper:— 

Nominatiim  Paper, 
Fishery  District. 


I,  the  vnderBigned  of  — ,  do  hereby  nominate 

[A.  B.  of  — — ,  in  the  county  of ,  esquire,  C.  D.  of 

■     ^  ^  ,  in  the  county  of  — ,  fisherman],  for  election  as 

tdditioDal  members  of  the  board  of  conserrators  of  the 

i^shoy  District  under  the  proTiaions  of  the  Salmon  Fishery  Act, 
18T3. 

(Signed) . 

\ ^• 

netnraing  ofl^oer  for  such  election. 

Dated  this day  of ,  187—  (A). 

to  eadi  person  qualified  to  Tote,  as  having  paid  licence  dn^ 
for  fishing  in  public  or  common  waters  during  the  last  pre* 
ceding  fishing  season,  who  shall  be  either  resident  within, 
or  the  owner  of  land  within,  or  within  ten  miles  of  the 
boundary  of  the  fishery  district  in  respect  of  which  such 
lioeooe  was  issued  (J)i 

The  notice  shall  specify  the  last  day  on  which  the  nominatiop 
papere  are  to  be  sent  to  the  returning  officer(Z): 

Any  perKm  entitled  to  rote  may  fill  up  such  nomination  paper 
with  his  own  name,  or  with  the  name  or  names  of  any  other 
person  or  persons  (not  exceeding  the  number  of  persons  to 
be  elected),  and  send  such  nomination  paper  by  post  to  the 
letoming  officer  on  or  before  such  specified  day.  If  the 
number  of  persons  nominated  shall  be  the  same  ex  less  than 
the  nnmber  of  persons  to  be  elected,  such  persons  shall  be 
deemed  to  be  dniy  elected  for  one  year,  or  until  the  next 
•onual  election,  and  shall  be  certified  as  elected  by  the  re- 
tummg  officer  under  his  hand  (m) : 

(<)  36  &  87  Vict  c.  71,  s.  80,  sub-sect  1. 

0;  Sect  80,  sub-sect.  & 

(A)  1st  Schedule. 

(0  Sect  80,  sub-sect  4. 

(m)  Sect  80,  sub- sect.  5. 
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If  the  number  nomiiiefeed  exceed  the  somber  to  be  elected,  the 
retoniiiig  officer  shall  send  bj  post  a  copy  of  the  foUowing 
Toting  paper  (my^ 

Votimg  Paper, 
— ^—  Fiaheiy  District. 


Hmnlieroiyotiiig 
F^ier. 

NaneandAddTM 
cfYoter. 

'  KnmbcrolTotM. 

Direetunu  to  the  Voter, 

The  Toter  most  write  his  initials  against  the  name  of  emry 
person  for  whom  he  rotes,  and  insert  l£e  number  of  votes  he  in- 
tends to  eive  to  each  candidate  voted  for,  and  most  sign  this 
paper  in  uie  presence  of,  and  it  most  be  attested  bj,  a  witness^ 

If  the  voter  cannot  write  he  most  affix  his  mari:,  hot  snch 
mark  most  be  attested  b j  a  witness,  and  snch  witness  mnst  write 
the  initials  of  the  voter  against  the  name  of  eveiy  person  for 
whom  the  voter  intends  to  vote,  and  the  number  of  votes  given 
to  each  snch  person. 


Initteto 

of 
Wltnen. 

Initials  of 
the  Voter 

against  the 
Names  of  the 

Penons  for 
whom  he  in- 
tends to  vote. 

Kames 

of  the 

Penons 

nominated. 

Besidenoe 

of  the 

Penons 

nomlnatfid. 

QnaUtror 

CaUing 

oftho 

Penons 

nominated. 

Ifmnber 
of  Votes 
given  to 

each 
Ckndidate 
voted  te. 

. 

I  vote  for  the  persons  in  the  above  list  against  whose  name 
mv  initials  are  placed  in  the  proportion  above  mentioned. 

(Signed) 


Dated  the 


daj  of 


Name  and  address  of  witness  (ii). 


-,  187—. 


Mark  of 


(fm)  86  ft  37  Vict  c  71,  &  8Q,  sub-sect.  6. 
(n)  2nd  Schedule. 
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eoDtaining  in  aiphabeftical  order  the  names  of  all  persooB 
nominated,  to  eadi  penon  entitled  to  rote,  and  shall  specifjr 
a  daj,  not  leas  than  five  da js  nor  more  than  ten  days  from 
the  dale  of  sending  snch  voting  paper,  upon  which  snch 
Toting  paper  is  to  he  retomed  to  him(0): 
Breiy  Toter  shall,  in  the  presence  of  a  witness,  write  his 
initials  or  make  his  mark  against  the  name  or  names 
of  the  person  or  persons  (not  exceeding  the  nmnber  to  he 
elected)  for  whom  he  intends  to  rote,  and  shall  insert  the 
nnmber  of  votes  he  intends  to  give  to  each  person,  and  shall 
strike  out  the  name  or  names  of  erery  other  person  or  per* 
SODS,  and  sign  the  voting  paper  with  his  name  and  address. 
In  esse  the  voter  cannot  write,  such  witness  shall  attest  and 
write  his  own  initials  against  the  name  of  every  candidate 
for  whom  the  voter  intends  to  vote,  and  against  the  mark  of 
such  voter,  and  shall  fill  op  the  nnmher  of  votes  given  to 
cadi  candidate.  In  every  case  snch  witness  shall  snhscribe 
his  own  name  and  address  to  such  voting  paper  (p): 
Each  voter  shall  be  entitled  to  vote  aooording  to  the  following  Scale  of 
scale;  (that  is  to  say,)  ^^'^ 

If  the  licence  doty  paid  by  him  shall  exceed  one  ponnd 
and  not  exceed  two  poonds,  one  vote  for  each  member 
to  be  elected: 
If  the  licenoe  duty  shall  exceed  two  poonds  hot  not  ex- 
ceed five  poonds,  two  votes  for  every  snch  member: 
If  the  licence  dnty  shall  exceed  ^re  poonds  and  not  ex- 
ceed ten  poonds,  three  votes  for  every  each  member: 
If  the  licence  doty  shall  exceed  ten  poonds  and  not  ex- 
ceed twenty  poonds,  foor  votes  for  every  snch  member: 
If  the  licenoe  dnty  shall  exceed  twenty  poonds,  five  votes 
fat  every  snch  member  (q}, 
A  voter  may  give  all  soch  votes  to  any  one  of  the  persons 
nominated,  or  may  distribnte  them  amongst  soch  of  the  per- 
sons nominated,  not  exceeding  the  nomber  to  be  elected,  as 
he  duOl  think  fit  (r): 


{o)  36  &  37  Vict  c.  71,  s.  30,  sob-sect  6. 
Ip)  Sect  30,  sob-sect  7. 
iq)  Sect  30,  sob-sect  8. 
(r)  Sect  30,  sob  sect  9. 
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The  TOter  diall  send  the  Toting  peper  bj  poet  to  the  retamlng 

officer,  dnlj  filled  np  and  attested  as  aforeseid,  on  or  before 

the  daj  mentioned  therein  («). 

Peiutitjr  for         At  anj  snch  electicm,  if  any  person  or  persons  ifiUiiDy  &bri- 

vut^&cf     ^'^  ^  whole  or  in  part^  or  alter,  deface,  destroy,  abetnct,  or 

pnrloin  anj  roting  paper,  or  personate  any  person  entitled  to 

vote,  or  &Isely  aasome  to  act  in  the  name  or  on  behalf  of  any 

person  so  entitled  to  vote  or  attest  the  execntioa  of  any  Toting 

paper,  snch  person  or  persons  shall  be  liable  on  conTictian  thereof 

to  a  penalty  not  exceeding  201,  for  the  first  offence;  not  less  than 

2L  lOi:  nor  exceeding  20L  for  the  second  and  forfeiture  of  lioenoe 

if  a  licensee;  not  less  than  61.  nor  exceeding  202.  for  the  third,  or 

to  be  imprisoned  for  any  time  not  exceeding  three  months,  with 

or  without  hard  labour  (ty 

In  case  any  person  entitled  to  Tote  shall  not  haTS  received  a 

▼oting  paper,  he  shall  be  entitled,  on  his  personal  application 

to  the  rotoming  officer,  before  the  day  fixed  for  the  letam 

of  the  Toting  papers,  to  receire  and  fill  in  a  roting  p^>6r  in 

manner  aforesaid  («) : 

The  retnming  officer,  within  foor  days  after  the  day  fixed  for 

tbB  retmm  to  him  of  the  voting  papers,  shall  inquire  into 

the  Talidity  of  the  votes  given,  and  cast  up  and  ascertain  the 

number  of  valid  votes  given  to  each  person  nominated,  and 

the  persons  in  accordance  with  the  number  to  be  elected 

who  shall  have  obtained  the  greatest  number  of  valid  Totes 

shall  be  deemed  to  be  elected,  and  the  retnming  oflficer  shall 

certify  them  to  be  so  under  his  hand  (v): 

If  upon  casting  up  the  votes  the  returning  officer  shall  find 

that  an  equal  number  of  rotes  has  been  given  for  two  or 

more  persons,  one  or  more  of  whom  only  is  or  are  entitled  to 

be  elected,  he  shall,  in  the  presence  of  two  or  more  witnesses, 

determine  by  lot  which  of  snch  persons  is  or  are  elected,  and 

the  person  or  persons  so  determined  shall  be  deemed  to  be 

for  all  intents  and  purposes  duly  elected  member  or  memben 


($)  86  &  37  Vict.  c.  71,  s.  80,  sub-sect  10. 

(t)  Sect  33. 

(n)  Sect  30,  sub-sect  11. 

(v)  Sect  30,  sub-sect.  12. 
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of  the  board  as  if  he  or  thej  had  obtained  a  majoritT-  of  the 
votes  at  Boch  election  (w): 
^tlie  retmmng  officer  shall,  immediately  after  ascertaining  the 
persons  elected,  send  bj  post  to  each  person  so  elected  a 
notice  of  his  election,  and  shall  pnblish  the  names  of  the  per- 
sons so  elected  in  soch  newspaper  or  newspapers  drcnlating 
within  the  district  as  the  board  shall  direct  (a;): 
Ihe  retoming  officer  shall  make  ont  a  list  containing  the 
namea  of  all  persons  nominated,  together  with  the  nnmber 
off  Tslid  Totes  (in  case  of  a  contest)  given  to  each  person 
nominated,  and  shall  sign  and  certify  the  same,  and  shall 
ddiver  sndi  list,  together  with  the  nomination  and  voting 
papers,  to  the  board  of  conservators  at  their  next  meeting; 
and  such  list  shall  be  open  to  the  inspection  of  aU  licence 
payers  without  fee  or  reward  (y). 
The  returning  officer  shall,  at  the  first  meeting  of  the  board  Returning 
of  coBBerralors  after  any  sach  election  as  aforesaid,  lay  before  the  ^^^^• 
board  an  acooont  of  the  expenses  incnrred  by  him  in  oondncting  peiuet. 
nch  election.    And  the  board  of  conservators  shall  thereupon 
caiue  the  same  to  be  audited,  and  may  disallow  any  item  they 
comider  to  be  excessive  or  illegal ;  and  shall  forthwith  pay  the 
UKNmt  found  due  to  the  returning  officer,  and  in  default  of 
ptynent  the  returning  officer  shall  be  entitled  to  recover  from 
the  board  of  conservators  in  a  summary  manner  whatever  shall 
he  found  due  to  him  after  such  accounts  have  been  audited  (s). 

At  any  sudi  election,  if  the  returning  officer  wilfully  neglects  Penalty  on 
cr  refuses  to  comply  with  any  of  the  provisions  of  this  act,  he  ^cer  for 
•hall  be  liable  for  erery  such  offence  to  a  penalty  not  exceeding  ^I'ni  neglect 
M.(a)  for  the  first  offence;  not  less  than  21, 10«.,  and  not  exceed-  m  to  eiec- 
big  62.  for  the  second,  and  not  less  than  5/.  for  the  third.  ^"^ 

Any  casual  vacancy  occurring  among  either  the  appointed  or  Casnai  vHcan- 
the  representative  members  of  a  board  of  conservators,  ^*"* 
whether  by  death,  resignation,  or  otherwise,  may  be  filled 


(w)  86  ft  37  Vict.  c.  71,  s.  30,  sub-sect  15. 
(x)  Sect.  80,  sub-sect.  14. 
(y)  Sect  SO,  sub-sect  13. 
(2)  Sect  31. 
(a)  Sect  S2. 
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up  bj  the  board;   bat  the  member  choeen  to  fill  sodi 
Yacancj  shall  hold  his  office  for  Bach  time  oolj  as  the 
member  racatiog  woald  have  held  the  same  if  no  Tacancj 
had  occarred  (^). 
Gontinaaace        Nothing  in  this  act  contained  shall  be  held  to  inTalidate  anj 
ntuicatioaof  thing  done  or  snffered  to  be  done  before  the  passing  thereof  bj 
th«ir  pnweed-  i^y  board  of  consenraton  formed  ander  the  powers  and  antho- 
ritj  of  the  Salmon  Fishery  Act,  1865,  and  all  the  proceed- 
ings and  acts  of  snch  boards  shaU  be  as  ralid  and  effectnal  as  if 
this  act  had  not  been  passed.    And  the  proceedings  of  all  boards 
of  conservators  after  the  passing  of  this  act  shall  accordingly  be 
sabject  and  withoat  prejadioe  to  ererything  so  done  or  snffiored 
to  be  done,  and  to  all  rights,  liabilities,  claims  and  demands, 
both  present  and  fatare,  which  woald  if  this  act  had  not  been 
passed  be  incident  to  and  conseqaent  on  anj  or  everj  thing  so 
done  or  snffered  to  be  done,  and  the  proceedings,  and  aU  pro- 
ceedings of  boards  of  conservators  ander  this  act,  shall  be  deemed 
a  continaation  of  and  form  a  part  of  the  proceedings  of  boards 
of  conservaton  oonstitated  ander  the  Salmon  Fisheiy  Act, 
1865.     And  the  boards  of  conservators  appointed  ander  this 
act  shall  to  all  intents  and  parposes  represent  and  be  deemed  a 
continaation  of  the  boards  of  conservators  appointed  ander  the 
provisions  of  the  Salmon  Fishery  Act,  1865.    And  no  act 
or  proceeding  of  any  board  of  conservators  appointed  ander  the 
provisions  of  the  Salmon  Fishery  Act,  1866,  or  of  this  act, 
shall  be  qaestioned  on  acooont  of  any  vacancy  or  vacandes  in 
their  body,  and  no  defect  in  the  qnalification  or  appointment  of 
any  person  or  persons  acting  as  member  or  members  of  any 
board  of  conservators  shall  be  deemed  to  vitiate  or  affect  any 
proceedings  of  each  board  in  which  he  or  they  may  have  taken 
part(<7). 
BaiM  fts  to         No  objection  shall  be  made  at  any  trial  or  in  any  legal  pro- 
uS^nSmot,  needing  to  the  validity  of  any  orders  or  proceedings  relating  to 
the  appointment  of  any  board  of  conservators  in  any  district 
after  the  expiration  of  three  calendar  months  from  the  date  of 
the  advertisement  of  sach  appointment  in  the  newspaper;  and 


(h)  28  &  29  Yict.  c  121,  s.  15;  86  &  87  Vict.  c.  71,  s.  80, 
snb-scct  16. 
(0  86  &  87  Vict.  c.  71,  s.  84;  28  &  29  Yict  c  ;21,  s.  25. 
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A  enpj  of  tibe  newspaper  eontaining  the  adTertuement  of  the 
appointment  of  a  board  of  oonaervaton  shall  be  receivable  in  all 
eoorti  of  jostice  and  in  aU  legal  proceedings  as  etidence  of  snch 
ippomtDient  haTing  been  made  id), 

A  board  of  oonsenrators  shall  meet  for  the  despatch  of  Proceedinci 
bnanen^  and  diaU  from  time  to  time  make  snch  regolations  with 
rvpeet  to  the  election  of  a  chairman  of  their  meetings,  the  sonb- 
oaiini^  Dotiee,  place,  management,  and  adjournment  of  their 
oeedngi^  and  generally  with  respect  to  the  transaction  and 
mansgement  of  bosineafl^  including  the  qnomm  at  meetings,  as 
they  Uunk  fit,  subject  to  the  following  conditions : — 

(a)  The  first  meeting  after  the  formation  of  the  district  shall 
be  held  at  the  time  and  place  fixed  by  the  joint  fishery 

committee  (0): 

(})  The  first  meeting  of  a  new  board  of  conaerratois,  on  which 
there  are  any  representatiTe  members,  shall  be  held 
annually  upon  such  day  after  the  day  fixed  for  the 
electiosi  of  such  additional  members  in  each  year  as 
the  chairman  of  the  board  for  the  preceding  year  shall 
appdnt(/): 

(<e)  An  extrsordinaiy  meeting  may  be  summoned  at  any 
time,  OD  the  requisition  of  three  members  of  the 
board  (0): 

{i)  No  bye-law  shall  be  made  by  any  board  of  oonsenrators 
unless  notice  of  an  intenticm  to  propose  the  same  shall 
hare  been  given  in  the  notice  oonTening  the  meeting  of 
the  conserTators  at  which  it  is  intended  to  propose  such 
bye-law,  which  notice  shall  be  issued  one  fortnight  at 
least  before  the  date  of  such  meeting  (g), 

(0  Hie  quorum  to  be  fixed  by  the  board  shill  oonsiBt  of  not 
less  than  three  members f^): 

(/)  Bvery  question  shall  be  decided  by  a  majority  of  votes  of 
the  members  voting  on  that  question;  and  in  the  event 
of  an  equality  of  votes  the  chairman  for  the  time  being 
shall  have  a  second  or  casting  vote  (0). 


(il)  28  &  29  Yict  c.  121,  s.  18. 


(e)  Sect  22. 


„^)  36  ft  87  Vict. c  71, 8. 80,  sab-MCt  2. 
(0)  Sect  89. 
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Appointment 
of  ooni- 
mltteei. 


Kvldenoe  of 
proceedings 
at  meetings. 


Ennmeratlon 
of  powers  of 
board  of  con- 
senrators. 

1.  TO  make 
bje-iawB. 


A  boArd  of  Gonflerratois  may  appoint  committees  of  their 
members,  maj  fix  a  qaomm  for  each  committee,  and  maj  lay 
down  rales  for  its  guidance.  Eyerj  question  before  a  committee 
shall  be  decided  bj  a  majority  of  rotes  of  the  members  roting  on 
that  question,  and  in  the  erent  of  an  eqoality  of  rotes  tiie 
chairman  for  the  time  being  shall  hare  a  second  or  casting 
rote(^). 

Any  minnto  made  of  proeeedings  at  a  meelang  of  a  board 
of  oonserrators,  signed  by  the  chairman  of  such  meeting,  or  by 
the  chairman  of  the  next  meeting  of  the  board,  shall  be  receiT- 
able  in  eridence  in  all  legal  proceedings  without  further  proof; 
and  until  the  contrary  is  prored  erery  meeting  of  the  board  in 
respect  of  the  proceedings  of  which  minutes  hare  been  so  made, 
shall  be  deemed  to  hare  been  duly  conrened  and  held,  and  aU 
the  members  thereof  to  hare  been  duly  qualified  (A). 

A  board  of  conservators  shall  hare  power  within  their  district 
to  do  the  following  things,  or  such  of  them  as  they  may  in  their 
discretion  think  expedient ;  that  is  to  say  (i),— 

(1)  Make  bye-laws  for  the  bettor  execution  of  the  Salmon 
Fishery  Acts,  1861  to  1873,  and  for  the  better  protection,  pre9e^ 
ration  and  improrement  of  the  salmon  fisheries  within  their 
district,  and  alter  the  same  from  time  to  time  for  all  or  any 
of  the  following  purposes;  (that  is  to  say,)  (A) 

(i.)  To  alter  the  commencement  and  termination  of  the 

annual  close  season: 
(ii.)  To  alter  the  commencement  and  termination  of  the  weekly 
close  season:  prorided  that  snob  weekly  close  term  shall 
in  no  case  exceed  forty-eight  hours : 
(iii)  To  determine  the  length,  sise  and  description  of  nets, 
and  the  manner  of  using  the  same  (not  beiog  fixed 
engines)  for  taking  salmon: 
(ir.)  To  determine  the  minimum  size  of  the  mesh  of  nets  for 
catehing  salmon  that  shall  be  lawfully  used  within  the 
district: 
(r.)  To  determine  the  form  of  licenoe  and  the  manner  in 
which  licences  shall  be  issued: 


Of)  28  &  29  Vict  c  121,  s.  29. 
(A)  36  &  37  Vict  c.  71,8.85. 
(0  28  &  29  Vict,  c  121,  s.  27. 
ik)  36  &  37  Vict.  c.  71|  s.  89. 
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(tl)  To  Tuy  tiie  rate  of  licence  daty  in  different  parts  of  the 

district: 
(tu.)  To  determine  what  marks  shall  he  attached  to  licensed 

nets,  or  to  hoats  used  in  fishing: 
(liiL)  To  prohibit  the  nae  of  nets  within  a  certain  distance  of 

tiie  month  of  any  rirer,  and  of  the  point  of  oonfioence  of 

riTCTB: 
Co*)  To  determine  the  time  doring  which  it  shall  be  lawful  to 

nae  t  gaff  in  connexion  with  a  rod  and  line: 
(x.)  To  determine  when  gratings  shall  be  placed  daring 

cotsin  times  of  the  year  across  the  head  and  tail  race  of 

millB  and  across  any  artificial  channel: 
(XL)  To  r^;nlate  daring  the  annnal  and  weekly  close  sea- 

•ons  the  nse  within  any  riyer  of  nets  for  fish  other  than 

ahnon,  when  soch  nse  at  sach  times  is  prejadicial  to  the 

Bslmon  fisheries: 
(xil)  To  prohibit  the  nse  at  night  in  any  inland  water  of  any 

set,  except  a  landing  net  or  a  net  for  taking  eels  (Q. 

(2)  Prom  time  to  time,  by  writing  onder  the  band  of  the  2.  To  appoint 
teting  chsirman  for  the  time  being  of  the  board,  to  appoint  a  ^^  ** 
nffident  number  of  water  bailiffs  and  other  officers,  to  assign 

to  them  their  salaries  and  dnties,  and  to  remove  any  water  bailiff 
or  ofiker  so  appointed:  prorided  always,  that  nothing  herein 
coDtained  dull  prerent  the  said  board  of  conservators  from 
obtaining  the  Berrioes  of  additional  constables  under  the  act 
tlurd  sad  fourth  Victoria,  chapter  eighty-eight,  section  nineteen, 
for  the  purpose  of  carrying  out  the  provisions  of  the  Salmon 
y^shaj  Acts ;  such  constables,  when  appointed,  to  have  all  the 
powos  and  privileges  of  water  bailiffs,  and  to  be  paid  for  their 
Berrices  by  the  said  board  (m). 

(3)  To  issue  each  licences  for  fishing  as  are  provided  by  the  a.  to  imuo 
Salmon  Fishery  Acts  («).  ""^«»- 

(4)  The  board  of  conservators  may,  with  the  consent  and  4.  Torary 
spproval  of  the  secretary  of  state,  from  time  to  time  vary  the  JtkhThe  ""** 
Hcence  duties  leviable  within  their  district,  and  vary  the  licence  approval  of 
^hitiea  leviable  on  amilar  instruments  in  different  parts  of  the  of  stai^  "^ 
dirtrict  (a). 

(0  36  &  37  Vict  c.  71,  s.  39. 
(m)  28  &  29  Vict,  c  121,  s.  27. 
(flft)  86  &  37  Vict,  c  71,  s.  25. 
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6.  To  lery 
addiUoaal 
licence  doty 
for  pernu* 
nent  im- 
proTemeat. 


6.  To  mort- 
gage lioeoce 
duties. 


7.  Topor- 
chaMwelnby 


8.  Topar- 
chaee  wein, 
&c  oompol- 
■orllj. 


9.  To  attach 
flsh. 


10.  To  pur- 
chase bank 
for  making 
flsh- 


(fi)  In  addition  to  tbe  licence  datiea  anthoriaed  to  be  leried 
in  a  fisherf  district,  the  board  of  conaervatora  maj  from  time 
to  time,  wiHi  the  sanction  of  the  secretarj  of  state,  for  the  pur- 
pose of  defraying  the  charges  of  any  improTements  made  or 
aboBt  to  be  made  for  the  pnipose  of  fadlitadng  the  passage  of 
salmon,  ItJj  additional  licence  duties  thiongfaont  the  district, 
not  exceeding  in  any  one  year  twenty-fire  per  cent,  of  the  anm 
paid  by  each  person  respectively  (a). 

(6)  A  board  of  conaerrators  may,  for  the  purpose  of  defray- 
ing any  costs,  charges  and  expenses  incurred  or  to  be  incnrred  by 
them  nnder  the  Salmon  Fishery  Acts,  1861  to  1878,  with  the  con- 
sent of  one  of  her  Majesty's  principal  secretaries  of  state,  borrow 
and  take  np,  at  interest  on  the  credit  of  the  licence  duties 
authorised  to  be  imposed  by  them,  or  of  any  other  property 
belonging  to  them,  any  sums  of  money  necessary  for  defraying 
such  costs,  charges  and  expenses  (  p), 

(7)  To  purchase  by  agreement,  for  the  purpose  only  of  re- 
moval, dams,  fishing  weirs,  fishing  mill-dams,  or  fixed  engines, 
they  may  deem  it  expedient  to  remove  for  the  benefit  of  tbe 
fisheries  in  their  district  (q), 

(8)  To  present  a  petition  to  the  secretary  of  state  praying  that 
the  board  may,  with  reference  to  any  weir,  dam,  fishing  weir, 
fishing  mill-dam,  fixed  engine  or  artificial  obstruction,  and  the 
premises  used  in  connection  therewith,  be  allowed  to  put  in  force 
the  powers  of  the  Lands  Clauses  Consolidation  Acts  with  rtsptci 
to  the  purchase  and  taking  of  lands  otherwise  than  by  agree- 
ment (r). 

(9)  Any  board  of  conserrators,  with  the  written  consent  of  the 
Home  Office,  may  attach  to  ereiy.  dam  existing  on  the  6th  day 
of  August,  1861,  a  fish-pass  of  such  form  and  dimensions  as  the 
Home  Office  may  approve (#). 

(10)  Any  board  of  conservators  may  present  a  petition  to  the 
secretary  of  state,  praying  to  be  allowed  to  put  in  force  tbe 
powers  of  the  Lands  Clauses  Consolidation  Acta  with  nsgect  to 


(<>)  86  &  87  Vict  c.  71,  s.  67. 

(j9)  28  &  29  Vict  c.  121,  s.  28. 

(q)  Sect  27. 

(r)  36  &  87  Vict  c.  71,  s.  49. 

(0  24  k  26  Vict  c  109,  s.  23;  36  &  87  Viet  e.  71,  i.  6S. 
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to  iBiicli  of  the  bftDk  adjoiiimg  any  dam  as  may  be  neoeaiary  for 
makiiig  a  fish-paa  (Q. 

(11)  Any  board  of  conaervatony  after  dne  notioe  to  the  owner  IL  To  pkoe 
«r  oeeopier  of  any  mill  or  other  piemiaea,  at  the  expense  of  sodi  {^2^^  ^ 
bond,  dnring  soch  period  as  may  be  prescribed  in  each  year,  ctmnm. 
VAj  Older  to  be  placed  in  any  watercourse,  mill-race,  cnt,  leat, 

or  other  channel  for  conTeying  water  for  any  purpose  from  any 
riTsr  frequented  by  salmon  at  or  near  the  point  of  dlTergence 
from  and  return  to  such  river,  or  either  of  them,  or  in  any  other 
foitable  place,  a  grating  of  such  form  and  dimensions  as  they 
dull  determine  («). 

(12)  In  an  cases  of  construction  of  gratings,  in  such  cases  as  13.  TowUm 
the  BBcretaiy  of  state  may  deem  expedient,  any  watercourse,  mill- 

laoe,  or  diannel,  may  be  widened  at  the  cost  of  the  board,  so  as 
to  compensate  fbor  the  diminution  of  the  flow  of  water  caused  by 
the  erection  of  any  grating  («). 

(13)  A  board  of  oonaerTators,  with  the  consent  of  the  secretary  ia  To  piara 
of  rttfe,  may  adopt  such  means  as  he  shall  approTe  for  prevent-  SSv^^ 
ing  the  iogrcas  of  salmon  into  streams  in  which  they  or  their  *t>Mi>M- 
sptwiuiig  beds  are^  from  the  nature  of  the  channel,  liable  to  be 
tetroyed(y). 

(U)  To  take  legal  proceedings  against  persons  violating  the  li.  To  take 

pnmaou  of  the  Salmon  Fishery  Acts,  1861,  1873,  or  either  ^^IST^^' 

of  them,  or  for  removing  such  weirs  or  other  fixed  engines  as  {^^g|^j^,"*^ 

thej  may  be  advised  are  illegal  (2).  Fkheiy  acu. 

(15)  The  conservators  of  a  district  may  expend  any  monies  in  11^.  To  apply 
thdr  bands  in  any  manner  not  being  illegal  they  may  think  most  daoed  bj^ 
eondndTe  to  the  improvement  of  the  salmon  fisheries  within  Ucodom. 
their  district  (a). 

(16)  Any  person  or  persons,  duly  appointed  in  writing  by  a  l*.  To  enter 
hoard  of  conservators,  may  at  all  times  enter  upon  any  lands  to  trvin^dSuma, 
inspect  any  weir,  dam,  fishing  weir,  fishing  mill-dam,  fixed  engine,  ^^ 
obetroction,  mill-race,  or  watercourse,  and  any  person  either 

Kfonng  to  admit  or  obstructing  them  or  any  of  them  in  entering 


(O  36  &  37  Vict  c.  71,  s.  60. 

t»)  Sect.  58. 

m)  Sect  69. 
(y)  Sect.  60. 
(z)  28  &  29  Vict  c.  121,  s.  27. 
(a)  36  &  37  Vict  c.  71,  s.  23. 
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17.  Oeoenllj 
todoMch 
works  M  mmj 
be  ueccaHUT 
for  protectioa 
of  ibberies. 


Payment  to 
member. 


Audit  of  BO- 

coantsof 

board. 


mj  neh  plaee  or  places  aludl  £or  ererj  soch  oiEenoe  be  liable  to 
a  penaltT  of  not  exceeding  ^f^  ponnds  (h). 

(17)  Genciallj  to  execote  snch  woflcB,  do  such  acts,  and  incnr 
sach  ezpenees  as  thej  maj  deem  expedient  to  be  executed, 
done,  or  incnned  for  the  protection  and  imptoTement  of  the 
salmon  fisheries  within  their  district,  the  increase  of  salmon,  and 
the  stocking  of  the  waters  in  the  district  therewith  («). 

Frorided  that  these  powers  shall  not  anthorize  anything  to  be 
done  which  maj  injorionslj  affect  anj  navigable  riTer,  canal,  or 
inland  nayigation  (0). 

Frorided  tiiat  it  shall  not  be  lawful  for  a  board  of  oonsenrators 
to  pay  to  anj  member  of  the  board  anj  salary,  fees,  or  other  re- 
mmieration  for  his  acting  in  any  way  as  a  member  of  or  nnder 
the  board  (<;);  except  in  case  of  any  member  of  the  board  of 
consexrators  of  the  district  being  the  owner  of  any  weir,  dam, 
fishing  mill-dam,  or  obstmction,  nothing  in  the  Salmon  Fishery 
Acts,  1861  to  1873,  shall  prevent  the  board  paying  to  sach 
member  any  compensation  in  respect  of  the  same,  proyided  that 
snch  member  does  not  yote  in  respect  of  the  payment  of  any  such 
compensatian  to  himself  (^d). 

An  account  of  the  receipts  and  disbursements  of  every  board 
of  conservators,  in  snch  form  and  widi  such  particulars  as  may 
be  required  by  the  court  of  quarter  sessions  that  appoints  the 
board,  or  in  the  case  of  a  joint  board  by  the  court  of  quarter 
sessions  of  the  audit  county,  shall  be  laid  annually  before  such 
courts  of  quarter  sessions  as  aforesaid,  and  the  justices  assembled 
at  such  courts  may  disallow  any  item  that  they  consider  to  be 
illegal  (tf). 


(>)  36  &  37  Vict.  c.  71,  s.  66. 
(e)  28  &  29  Vict.  c.  121,  s.  27. 
(d)  36  &  37  Vict.  c.  71,  s.  47. 
(0  28  &  29  Vict.  c.  121,  s.  29. 
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CHAPTER  IV. 

BYE-LAWS. 

Pebhaps  the  most  important  part  of  the  Sahnon  Power  to 
Fishery  Act,  1873,  is  the  power  given  to  boards  uSi!  ^**" 
of  cons^TFators  to  make  bye-laws  for  the  better 
execution  of  the  Salmon  Fishery  Acts,  1861  to 
1873,  within  their  district.  Before  1861  Tarious 
local  acts  regulated  the  fisheries  in  different  rivers, 
bat  the  Salmon  Fishery  Act,  1861,  repealed  all 
tbese,  so  &r  as  they  related  to  salmon,  and  laid 
down  the  principle  of  one  fixed  law  for  every  river  in 
England  and  Wales*  Although  the  principle  was 
sound  in  theory,  yet  in  practice  it  has  been  foond 
absolutely  necessary  that  it  should  be  relaxed  in 
some  degree.  Each  river  has  its  own  local  peculi- 
arities of  detail,  and  these  can  never  be  dealt  with 
by  general  legislation ;  what  is  almost  vital  for  one 
river  may  prove  ruinous  for  another ;  and  hence  for 
ft  long  time  past  boards  of  conservators  have  been 
ssking  for  power  to  adapt  the  law  to  the  circum- 
stances of  their  district.  This  power  has  at  last 
l)eea  granted,  and  each  board  can  now,  within  the 
Umits  prescribed  by  the  act,  modify  the  general 
law  80  as  to  suit  the  peculiarities  of  its  district. 

Great  care  will  be  required  in  firaming  the  bye- 
Iftws,  so  as,  on  the  one  hand,  to  draw  them  to  in- 
clude as  much  as  possible,  while,  on  the  other,  to 
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avoid  the  danger  of  their  being  illegal  by  including 
too  much.  The  courts  always  construe  bye-laws 
most  strictly  against  the  persons  making  them; 
and  as  the  mode  of  making,  that  is,  drawing  and 
framing,  the  bye-laws  rests  with  the  conservators 
alone, — ^the  secretary  of  state  having  no  power  to 
alter,  only  to  approve  or  disapprove  the  bye-laws 
when  made, — ^boards  of  conservators  will  have  to 
run  a  double  risk  of  having  the  bye-laws  dis- 
allowed :  (1)  as  not  complying  with  the  secretary 
of  state's  ideas  of  legality ;  and,  (2)  if  they  comply 
with  that,  of  not  complying  with  the  ideas  of  the 
Court  of  Queen's  Bench  as  to  legality.  It  need 
hardly  be  stated  that  the  opinions  of  the  secretary 
of  state  and  the  Court  of  Queen's  Bench  are  not 
necessarily  coincident ;  instances  are  not  wanting  of 
bye-laws  being  allowed  by  the  secretary  of  state 
and  subsequently  held  illegal  by  the  Court  of 
Queen's  Bench. 
General  ruiei      Bcforc  statius^  how  the  byc-laws  of  boards  of 

M  to  bye-  °  "^  ,         . 

i«wf.  conservators  are  to  be  made,  it  will  be  as  well  to 

give  one  or  two  general  rules  as  to  making  bye-laws: 

1.  Must  be         ( 1 )  The  bye-laws  can  only  be  made  under  one  of 

within  the  ^''-  '',        -         _  i.-ii        i       r^   -, 

•peciai  the  twelve  heads  authorized  by  the  Salmon 

powers  of  the  •  __,  -  .  ^*-«/»  i 

•ct.  Fishery  Act,  1873,  for  when  a  power  is 

given  by  statute  to  make  bye-laws  for 
special  objects,  the  body  to  whom  such 
power  is  given  have  no  general  power  to 
make  bye-laws  to  carry  out  the  act  (a) ;  in 
other  words,  they  must  be  intra  vires; 

(a)  Beg.  y.  Wood,  6  E.  &  B.  49;  S.  C.  nom.  Heg,  y.  Rose, 
24  L.  J.  (N.  S.),  M.  C.  130}  1  Jur.,  N.  S.  802. 
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(2)  A  bye-law  must  be  reasonable,  otherwise  It  s.  Mutt  be 

will  be  bad,  and  a  bye-law  may  be  qmte 
within  the  powers  of  the  body  making  it, 
but  unreasonable  and  therefore  bad.  In 
the  case  of  JElwood  v.  Buttock  (i),  a  bye- 
law  of  a  borough  provided  that  no  person 
should  erect  any  booth  or  place  any  caravan 
for  the  purpose  of  any  show  or  public  en- 
tertainment in  any  public  place  within  the 
borough  without  the  licence  of  the  mayor ; 
and  any  licence  given  at  any  other  time 
than  fidr  time  should  be  revoked  by  the 
mayor,  if  three  householders  residing  within 
one  himdred  yards  of  the  place  upon  which 
the  caravan  was  licensed  to  be  set  up 
memorialized  the  mayor  to  revoke  it.  This 
was  held  to  be  an  unreasonable  bye-law  and 
therefore  bad ; 

(3)  A  bye-law  must  be  consistent  with  the  statute  s.itmustbe 
authorizing  it.  In  the  case  of  Dearden  v.  with  ihlt^t 
Totonsend  (c) :  Townsend,  a  passenger  on  it. 

the  Lancashire  and  Yorkshire  Railway, 
travelled  upon  the  railway  with  a  return 
ticket  to  a  station  beyond  that  from  which 
the  return  ticket  was  taken;  on  leaving 
the  train,  he  gave  his  return  ticket  and 
the  full  local  fare  between  the  station  for 
which  his  ticket  was  available  and  the  one 
at  which  he  left  the  train.     The  company 


(*)  18  L,  J.  (N.  8.)  M.  C.  830. 
{e)  L.  R,  1  Q.  B.  10. 
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j:i:i5<r^i>: 


had  made  a  b7e4aw  to  the  eflEect,  that  no 
person  was  aHowed  to  travel  on  the  raOwa j 
without  having  obtained  a  ticket,  which 
he  must  show  when  required  and  give  up 
<m  leaving  the  company's  premises,  and 
in  defiudt  either  pay  the  foil  fine  fiom  the 
pkce  at  which  the  train  started  or  foifeit 
a  som  not  exceeding  forty  shillings.  The 
company  refused  to  take  the  ticket  and  the 
local  fiure,  and  demanded  the  full  fiure.  This 
Townsend  refused  to  pay,  and  the  company 
thaieupon  summoned  him  for  a  breach  of 
the  bye-law.  The  Court  of  Queen's  Bench 
held,  that  no  oflfeace  had  been  committed; 
that  the  bye-law  only  applied  to  a  person 
wilfiilly  refusing  to  give  up  his  ticket,  not 
to  a  person  travelling  without  a  ticket  and 
having  no  intention  of  definuding;  for  if 
otherwise,  it  would  have  been  an  ill^al  bye- 
law,  as  the  Railways  Clauses  Consolidation 
Act  (e),  under  which  the  bye-law  was  made, 
had  provided  for  the  case  of  a  passenger 
travelling  without  a  ticket,  and  the  bye-law 
would  have  been  inconsistent  with  the  act 
4.  Mottaoft        (4)  A  bye-law  must  not  include  more  than  the 

bo  too  •••  •! 

scoenL  act  authorizing  it  allows.     A  town  council 

were  authorized  by  statute  to  make  bye- 
laws  for  the  prevention  of  nuisances ;  the 
council  made  a  bye-law  imposing  a  fine  on 
every  person  who  should  keep  swine  within 


(tf )  s  Vict  e.  20. 
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their  borough  from  the  let  of  May  to  the 
3l8t  October  in  any  year.  This  bye-law 
was  held  to  be  bad^  as  it  prohibited  the 
keeping  of  swine  generaUy,  not  merely  the 
keeping  of  them  so  as  to  be  a  nuisance  (d). 
The  observations  of  the  Lord  Chief  Baron 
Pollock  with  regard  to  bye-laws  should  be 
remembered  by  boards  making  them.  He 
says^  *'  Persons  empowered  to  make  bye- 
laws  have  no  right  to  invest  themselves 
with  powers  which  the  law  will  not  sanc- 
tion. The  way  in  which  boards  are  in- 
clined to  use  these  powers  make  it  very 
desirable  that  they  should  have  as  little 
power  as  possible."  And  Mr.  Baron 
Bramwell  added,  ''It  is  about  the  same 
as  a  policeman,  who  thinks  he  is  not  en- 
titled to  a  sta£f  tmless  he  breaks  some- 
body's head  with  it"  {e). 
(5)  If  a  bye-law  is  bad,  the  confirmation  by  the  5.  cooflmM. 
secretary  of  state  will  not  make  it  fiKX)d.  tuyofttate 
This  was  decided  in  the  case  of  Beff.  v.  makeat^-e- 
Wood{f) :  there  an  information  was  laid 
fi»r  an  infidngement  of  a  bye-law,  and  it 
was  objected  that  the  bye-law  was  ultra 
vires ;  the  magistrate  held  that  he  could  not 
go  into  that  as  the  bye-law  had  been  allowed 
by  the  secretary  of  state,  and  convicted  the 
person  &r  a  breach  of  it.     On  appeal  the 


(<0  Ervrett  r.  €hrape9^  3  L.  T.  (N.  S.)  669. 
(iJ)  7  L.  T.  (N.  8.)  384. 
(/)  5E.&B.49. 
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Court  of  Qaeen's  Bench  quashed  the  con- 
viction cm  the  gronnd  that  as  the  bye-law 
was  bad  the  magistrate  had  no  jniisdiction. 
Special  eoo.  These  general  reqaiates  apply  to  all  bye-laws 
M77  for  the  made  by  local  bodies,  and.  in  addition  to  them, 
bje^ws  bye-laws  made  under  the  Saunon  Fishery  Act 
^^^        must  also  satisfy  the  following  conditions : — 

(1)  They  must  not  be  contrary  to  the  Salmon 

Fishery  Acts,  1861  and  1865; 

(2)  They  must  not  impose  a  greater  penalty 

than  5/.; 

(3)  They  must  be  fiamed  so  as  to  allow  the  justice 

to  impose  a  part  only  of  the  penalty  (A) ; 

(4)  They  must  satisfy  all  the  conditions  pie- 

scribed  by  the  Salmon  Fishery  Act,  1873, 
in  regard  to  the  making  and  confirmation 
of  bye-laws. 
MiMie  of  The  mode  by  which  bye-laws  are  to  be  made 

mftking  bye-  #•  n 

^^»'  are  as  follows ; — 

Notice  of         (1)  A  notice  of  the  intention  to  propose  the  bye- 

ftopoeed  bjr©"  • 

^"^^  law  (that  is,  a  notice  of  the  exact  bye-law 

to  be  proposed,  not  a  general  notice  that 
a  bye-law  will  be  proposed)  must  be  given 
to  the  clerk  of  the  board,  or  to  the  person 
whose  duty  it  is  to  call  the  meeting  of  the 
board,  at  least  a  fortnight  before  the  date 
of  the  meeting  (A) ; 
(2)  The  notice  conyening  the  meeting  at  which 
the  bye-law  is  to  be  proposed  must  be  issued 
at  least  a  fortnight  before  the  date  of  the 
meeting  (A) ; — It  will  be  observed  that  the 

(A)  86  &  37  Vict  e.  71,  s.  89. 
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act  does  not  saj  the  members  are  to  have 
a  fbrtnight's  notice,  only  that  the  notice 
must  be  issued  a  fortnight  before  the 
meeting; 

(3)  If  the  board  determine  to  make  the  proposed 

bye-law  at  their  meeting,  then — 

(4)  The  bye-law  must  be  written  out,  firamed  in  ProrMongfor 

accordance  with  the  above  rules,  and  sealed  propoMdbye- 
with  the  common  seal  of  the  board  (t) ; 

(5)  An  advertisement  of  the  intention  of  the 

board  to  apply  for  a  confirmation  of  the 
proposed  bye-law  by  the  secretary  of  state 
must  be  inserted  once  in  each  week  for  a 
month  in  one  or  more  newspapers  circulat- 
ing in  the  district  (A) ; 

(6)  A  copy  of  the  proposed  bye-law  must  be 

kept  during  that  time  at  the  office  of  the 
board,  or  at  such  place  as  the  chairman  of 
the  board  shall  appoint  (A)  ; 

(7)  Such  copy  is  to  be  open  to  gratuitous  public 

inspection  at  aQ  reasonable  times  (A); 

(8)  Any  person  is  entitled  to  a  copy  of  the  pro- 

posed bye-law  on  payment  of  one  penny  (A); 

(9)  At  the  expiration  of  one  month  application  conflrmation 

is  to  be  made  to  the  secretary  of  state  to 
confirm  the  bye-law  (A) ; 
(10)  The  secretary  of  state  may,  if  he  chooses,  in  ][55°*'J,[°*® 
all  cases  direct  an  inquiry  into  the  advis-  «'  bye-iaw». 
ability  of  the  proposed  bye-law  (Z); 


(t)  86  &  37  Vict.  c.  71,  t.  89. 
(k)  Sect  42. 
(0  Sect  41. 
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S2^iM^    (11)  If  the  bye-law  relates  to  the  annual  close 
wuty  of  bje-  season,  the  weekly  dose  season,  the  length, 

size  and  description  of  nets  and  the  maimer 
of  using  them,  the  size  of  the  mesh  of  nets 
or  the  prohibition  of  netting  at  particular 
places,  any  owner  or  occupier  of  a  fishery, 
or  any  licensee  who  would  be  affected  by 
such  bye-law,  may  give  a  notice  in  writing 
to  the  secretary  of  state  of  his  objection  to 
such  bye-law  (n); 

(12)  On  the  receipt  of  such  notice  of  objection 

the  secretary  of  state  may  at  once  disallow 
such  bye-law  (n)  ;  or, 

(13)  K  the  owner,  occupier  or  licensee  will  give 

such  security  for  the  payment  of  the  costs 
of  the  inquiry  itself  and  the  subsequent  ad- 
vertisement of  the  notice  to  grant  the  bye- 
law  as  the  secretary  of  state  shall  approve, 
it  is  compulsory  upon  him  to  order  an  in- 
quiry to  be  held  (n) ; 

(14)  The  inquiry  is  to  be  held,  after  giving  such 

notices,  at  such  time  and  place  and  befi)re 
such  persons  or  person  as  the  secretary  of 
state  shall  appoint  (n) ; 

(15)  At  such  inquiry  all  persons  interested  have 

a  right  to  be  heard(fo) ; 

(16)  AAer  the  inquiry  the  secretary  of  state  may 

either  disallow  or  allow  the  bye-law  (n); 

(17)  If  he  allows  the  bye-law,  one  month's  notice 

of  his  intention  to  do  so  must  be  advertised 

(«)  36  &  87  Vict  c  71, 8. 41. 
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in  some  newspaper  or  newspapers  circa-> 
lating  in  the  district  aflfected  bj  the  bye- 
law  (o) ; 

(18)  K  the  inquiiy  has  been  directed  hy  the 

secretary  of  state,  or  there  has  been  no  in- 
qniry,  then  he  pays  for  the  advertisement; 
if  there  has  been  a  compulsory  inqniiy, 
then  the  person  who  applied  for  the  inquiry 
pays  for  it(a); 

(19)  As  soon  as  the  bye-law  is  confirmed  it  is  to  Bj^uiwito 

be  prmted  (p)  ;  pubiwied. 

(20)  A  copy  is  to  be  deUvered  to  every  licensee 

fiiee  of  charge.  It  will  be  seen  that  the 
act  does  not  order  the  clerk  to  send  copies 
to  licensees,  merely  to  deliyer  them  on  ap- 
plication (/?); 

(21)  Copies  of  the  bye-laws  are  to  be  posted  np, 

and  renewed  firom  time  to  time,  in  con- 
spicuous places  in  the  district (/?); 

(22)  Copies  of  the  bye-laws  are  to  be  open  for 

gratuitous  inspection  at  the  office  of  the 
board  at  all  reasonable  times  (/?)• 
It  will  be  seen  that  there  is  no  provision  for  the  sme  of  copies. 
sale  of  the  bye-laws  when  confirmed  by  the  secre- 
tary of  state,  copies  are  only  required  to  be  sold 
before  confirmation  for  a  penny.  But  while  every 
one  is  entitled  to  see  a  copy  of  the  bye-laws,  and 
every  licensee  on  application  to  have  a  copy  given 
grataitously,  there  is  nothing  to  prevent  the  board 
Belling  copies  of  the  bye-laws  to  the  public  when 

(0)  d6  &  87  Vict  c.  71, 8. 41. 
{p)  Sect  43. 
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confirmed  at  sach  price  as  tlieyiiiaj  fix,  and  ihere 
18  no  power  in  the  act  ij  which  the  public  would 
be  entitled  to  make  copies.  Thej  can  read  the 
bye-laws  gratis,  bnt  if  they  want  anything  more  it 
rests  with  the  board  to  allow  it  or  not,  either  gratoi- 
toasly  or  upon  payment. 

TeoMitjou  If  the  clerk  wilMly  refhses  to  deliver  a  copy  of 
the  bye-law  to  a  licensee  or  to  allow  the  same  to  be 
inspected  by  the  public,  he  is  liable  for  the  first 
offence  to  a  penalty  not  exceeding  5L,  on  a  second 
to  a  penalty  not  less  than  2/.  lOs,  nor  more  than  5/., 
On  a  third  or  subsequent  o£Eence  to  not  less  than  5/., 
and,  if  a  Ucensee,  on  a  second  conviction,  he 
forfeits  his  licence  (q\ 

9objects  of  Bye-laws  may  be  made  upon  the  following  sub- 
jects:— 

1.  Aniraii       (1)  To  alter  the  commencement  or  termination 

of  the  annual  close  season  (r). 
For  fishing  with  nets  or  any  other  engines,  ex- 
cept rod  and  line,  the  annual  dose  time  may  be 
varied  as  the  board  pleases,  except  that  it  must 
begin  not  later  than  the  1st  of  November  and 
must  be  at  least  154  days ;  that  is,  if  it  begins  on 
the  Ist  November  it  must  last,  except  in  leap 
year,  to  the  2nd  April.  There  is,  however, 
nothing  to  prevent  the  board  fixing  the  close  time 
to  begin  on  the  Ist  January  or  any  day  before  the 
Ist  November  if  they  like,  provided  that  in  each 
year  they  have  154  days. 

varimbiedoM      J^  different  close  time  may  be  made  in  different 

iq)  28  &  29  Victc.  121, ss.  66, 67;  86  &  87  Victc.  71, 88. 18, 43. 
(r)  36  &  37  Vict  c.  71,  8.  39. 
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parts  of  ike  district ;  thus  the  board  could  make 
a  dose  time  for  the  estuary  beginning,  say,  on 
the  1st  August,  on  the  middle  waters  on  the  Ist 
October,  on  the  upper  on  the  1st  November,  the 
only  limitation  is  that  in  every  part  of  the  district 
there  must  be  at  least  154  days  in  the  year  when 
aihnon  may  not  be  fished  for,  and  in  no  pajrt  of 
the  district  can  those  154  days  beffin  after  the  1st 
November. 

For  fishing  with  rods  the  same  rule  holds,  with  Bod  flBUnf. 
this  exception,  that  there  need  not  be  more  than 
ninety-two  days  in  each  year  when  rod  fishing  may 
not  be  carried  on ;  there  must  be  ninety-two  days, 
and  these  ninety-two  must  begin  not  later  than 
the  Ist  December.  There  is  nothing,  however,  to 
prevent  the  board  fixing  the  ninety-two  days  fix>m 
the  Ist  January,  and  so  keeping  December  an 
open  month  for  rod  fishing. 

(2)  Weekly  close  time.  «.  weekly 

In  regard  to  weekly  close  time  the  board  has 
power,  (1)  to  increase  the  weekly  close  time  six 
hours,  firom  forty-two  up  to  forty-eight  hours; 
(2)  to  make  the  forty-two  or  forty-eight  hours 
b^in  at  any  time  between  midnight  on  Friday 
and  6  p.m.  on  Saturday.  There  must  be  forty- 
two  hours  in  each  week  close  time,  and  it  must 
last  imtil  midnight  on  Sunday,  and  not  later 
than  noon  on  Monday ;  but,  with  this  exception, 
the  board  can  make  it  begin  and  end  as  they  like. 
They  may  have  a  different  weekly  close  time  in 
different  parts  of  the  district:  forty-eight  hours  in 
the  estoary,  beginning  at  6  p.m.  on  Friday,  forty- 
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two  in  the  upper  waters,  beginning  at  6  P.3C.  on 
Saturday ;  but  there  must  be  a  minimum  of  forty- 
two,  a  maximum  of  forty-eight,  hours. 

8.  sixeand       (3)  In  re&nud  to  all  moveable  nets  the  board 
^^  may,  except  as  to  hang  nets  and  draft  nets, 

fix  by  bye-law  the  length  of  net,  tihe  aze 
of  net,  and  the  description  of  net  they 
allow  to  be  used  for  salmon. 
Under  this  section  a  bye-law  might  be  made, 
saying  that  no  moveable  nets  (except  hang  and 
tbnEift  nets)  that  do  not  conform  to  a  certain  pat- 
tern may  be  used  in  the  district.' 

No  bye-law  is  to  be  made  limiting  tihe  length 
of  any  hang  net,  or  reducing  the  length  of  any 
draft  net  under  200  yards.  But  there  is  nothing 
to  prevent  a  bye-law  limiting  the  size,  otherwise 
than  by  length,  of  any  draft  net  or  hang  net,  as 
long  as  the  bye-law  is  reasonable,  and  does  not 
make  the  use  of  hang  or  draft  nets  practicaDy 
impossible.  This  is,  of  course,  assuming  that  a 
hang  net  is  a  moveable  net,  and  does  not  come 
within  the  extended  definition  of  a  fixed  engine 
given  by  the  Salmon  Fishery  Act,  1873 ;  as  the 
power  of  making  bye-laws  under  this  sub-section 
does  not  apply  to  fixed  engines. 

4.  9fxe  of        (4)  To  fix  the  size  of  the  mesh  of  nets  to  be 

used  within  the  district.  No  net  for  taking 
salmon  may  now  be  used  with  a  mesh  less 
than  two  inches  fix)m  knot  to  knot  («).  By 
bye-law  the  mesh  may  be  decreased  to  one 

(0  24  &  25  Vict,  c  109, 8. 10. 


mesh. 
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and  a-lialf,  or  extended  to  two  and  a-half 
inches. 
It  would  seem  doubtful  if  this  section  empowers  powm  of 

.  bositl  under 

boards  to  authorize  a  different  mesh  for  different  the  sub-aco- 

_   Uon. 

netSy  as,  for  example,  a  draft  net  with  one  and 
vhalf  inches  mesh,  a  stop  net  with  two  and  a^half 
inches  mesh. 

It  seems  that  power  is  given  to  boards  to  lessen 
or  extend  the  mesh  for  all  kinds  of  nets,  but  they 
cannot  prescribe  a  different  kind  of  mesh  for  dif- 
feent  nets. 

No  net  with  a  less  mesh  than  one  and  a-half 
inch  will  now  be  legal  in  anj  part  of  the  district. 

It  is  also  doubtful  if  boards  will  have  power  to 
authorize  the  use  of  nets  with  different  meshes  in 
diflerent  parts  of  the  district.  The  40th  section 
provides  that  a  bje-law  may  apply  to  the  whole  or 
part  of  a  district,  and  it  may  be  questioned  whether 
tbat  power  would  not  authorize  a  bye-law  allow- 
ing small  meshed  nets  in  some  places  and  large 
ones  in  others.  A  bye-law  could  be  made  under 
tbis  section  authorizing  the  use  of  difierent  meshes 
at  dififerent  times  of  the  year,  as  bye-laws  may  be 
made  for  any  part  of  the  year;  but  it  would  seem 
dodbtful  if  this  must  not  extend  to  the  whole  dis- 
trict, and  to  all  kinds  of  nets. 

(5)  To  determine  the  form  of  licence  for  use  in  s.  ronn  oi 
public  or  common  fisheries,  and  the  form 
of  licence  to  be  used  in  priyate  fisheries, 
and  to  settle  the  way  in  which  licences 
shall  be  issued. 
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This  power  is  practicaUy  but  a  repetition  of  the 
power  given  bj  the  Salmon  Fishery  Act,  1865  {i), 
which  provided  that  the  board  of  conservators 
should  make  rules  for  the  issue  of  licences.  The 
difference  in  the  form  of  licences  in  public  and 
private  waters  is  rendered  necessary  by  the  pro- 
visions as  to  election  of  representative  members, 
which  gives  votes  only  to  licensees  who  take  out 
licences  to  fish  in  public  fisheries. 

It  will  be  observed,  that  while  most  of  the  other 
bye-laws  are  permissive,  this  is,  in  fistct,  compul* 
sory,  so  that  aU  boards  who  have  any  public  or 
common  fisheries  will  have  to  make  a  bye-law  on 
this  point. 

6.  Variation      (6)  To  vary  the  rate  of  licence  duty  in  different 
duty.  parts  of  the  district  in  respect  of  the  length 

and  size  of  the  net  used. 
This  power  is  very  similar  to  that  given  by  the 
25th  section  of  the  Salmon  Fishery  Act,  1873, 
only  the  25th  section  includes  all  instruments  for 
taking  salmon,  while  under  this  power  a  bye-law 
could  only  be  made  varying  the  licence  duty  in 
respect  to  the  size  or  length  of  a  net.  The  25th 
section  gives  a  general  power  to  vary  the  Ucenoe 
duties  in  different  parts  of  the  district  This  sub- 
section gives  a  power  to  vary  the  rate  in  respect 
of  the  length  or  size  of  any  particular  net;  for 
example,  in  a  part  of  a  district  where,  as  a  rule, 
the  licence  on  draft  nets  was  21. ;  if  there  was  a 
particular  net  that  from  its  length  and  size  swept 

(0  28  &  29  Vict  c.  121,  8.  34,  sab-sect  7. 
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the  rirer^  it  could  be  made  to  paj  51.  licence 

duty. 

(7)  To  determine  the  marks^  labels  or  numbers  r.  Mvks, 
to  be  attached  to  licensed  nets,  or  painted  nomben. 
upon  boats,  coracles  or  other  vessels  used 
in  fishing. 
This  power  to  number  and  mark  boats  is  taken 
fiom  the  Sea  Fisheries'  Act  (u).    By  that  act  all 
boats  and  nets  are  lettered  and  numbered,  so  that 
it  can  be  at  once  seen  bj  reference  to  the  number 
to  whom  the  boats  and  nets  belong.     The  provi- 
sioiis  of  the  Sea  Fisheries  Act  are  given  in  the 
Appendix,  as  a  guide  to  filming  rules  under  this 
power. 

(8)  To  prohibit  the  use  of  nets  within  a  certain  »•  prohiwt 
distance  of  the  mouth  of  any  nver,  or  of  months  ut 
the  confluence  of  nvers,  unless  the  fishery 
there  is  private,  in  any  part  of  the  district; 
and  to  fix  posts,  buoys  and  landmarks  to 
indicate. such  distance. 
By  this  means  the  conservators  can  prohibit  all 
fisbmg,  except  rod  and  line,  at  the  mouths  of 
streams,  unless  the  fisheiy  is  private,  so  as  to  give 
tbe  fish  an  opportunity  of  ascending  the  tribu- 
taries of  the  main    river.     Although   the    act 
authorizes  the  erection  of  posts,  buoys  and  land- 
marks, there  is  no  power  to  go  on  the  land  to 
erect  them,  no  penalty  for  removing  them  when 


(»)  31  &  82  Vict  c  46; 
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erected;  and  it  would  be  veiy  doubtful  if  in  erect- 
ing them  without  the  consent  of  the  owner  of  the 
land  the  officers  of  the  board  would  not  be  liable 
for  trespass.  It  is  also  verj  doubtful  how  fiur  the 
board  would  be  authorized  to  fix  buoys  in  navig- 
able rivers,  and  whether  thej  would  not  be  liable 
to  an  indictment  for  so  doing. 

9.  UK  of         (9)  To  determine  the  time  when  it  shall  be  law- 

fill  to  use  a  gaff  in  connection  with  a  rod! 
and  line. 
Under  this  power  the  conservators  would  be 
able  to  make  a  bje-law  prohibiting  the  use  of  a 
gaff  at  certain  times  of  the  year,  but  they  would 
not  be  able  to  make  a  bye-law  prohibiting  the  use 
of  a  gaff  generally.  It  will  be  seen  the  gaff  can 
only  be  used  in  connection  with  a  rod  and  line, 
for  otherwise  its  use  is  wholly  illegal  (y). 

ontings.       (10)  To  determine  when  gratings  shall  be  placed, 

during  certain  times  of  the  year,  across  the 

head  and  tail  race  of  any  mill,  and  across 

any  artificial  channel. 

The  power  here  given  is  limited  by  sect.  58  of 

the  Salmon  Fishery  Act,  1873,  to  fixing  the  times 

during  the  year  when  gratings  may  be  kept  up. 

There  is  no  power  here  given  to  place  gratings,— 

only,  if  gratings  have  been  placed,  to  fix  the  times 

when  they  are  to  be  kept  up.    The  whole  subject  as 

to  the  placing  of  gratings  is  dealt  with  in  a  subse- 

(y)  24  &  26  Vict,  c  109,  8.  8. 
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vpeat  part  of  the  act  {z);  this  daiise  gimplj  em- 
powers the  board  by  bje-law  to  saj  when  the 
giatmg,  if  there  is  one,  is  to  be  shut.  Practically 
the  power  here  given  is  so  guarded  as  to  hare  but  a 
Terydight  application;  fi>r  no  bye-law  made  under 
h  inn  be  good  if  the  grating  dimiiushes  the  supply 
of  water  to  any  mill,  and  as  all  gratiags  do  this, 
more  or  less,  the  clause  as  to  head  races  will  have 
little  practical  effect.  There  are,  however,  no 
words  to  limit  its  application  to  the  tail  race  of 
any  mill ;  so  that  if  a  grating  kept  up  under  a 
bye-law  dammed  back  the  water  on  a  mill,  the 
miller  would  be  bound  by  the  bye-law.  The 
power  does  not  extend  to  any  gratings  on  arti- 
ficial channels  for  inland  navigation  or  supplying 
towns  with  water,  but  no  bye-law  can  be  made 
under  it  to  interfere  with  the  passage  of  vessels 
or  injure  any  inland  navigation. 


during  close 


(11)  To  regulate  the  use  of  nets  during  the  annui     ^^^^^  ^^^ 
and  weekly  close  season  for  fish  other  than  ""« 'oj  ^^ 
salmon,  if  the  use  is  prejudicial  to  the  ^^^oxm. 
salmon  fisheries ;  but  this  power  does  not 
extend  to  several  fisheries,  or  to  rivers 
more  than  six  miles  across  at  low  water. 
It  will  be  seen  that  this  section  only  authorizes 
a  bye-law  to  be  made  to  regulate  the  use  of  nets, 
and  great  care  must  be  taken  that  any  bye-law 
imder  this  section  is  not  of  that  character  that  the 
regulation  practically  amounts  to  prohibition,  and, 

(«)  Part  DC,  88.  68—61;  see  Chap.  VIIL  p.  178. 
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therefore,  the  b je-Iaw  is  void  fi>r  excess.  The  use 
of  the  net  r^ulated  most  be  shown  to  be  preju- 
dicial to  sahnon.  And  between  these  two  points 
bje-hiws  made  under  this  power  wiU  hare  but  a 
restricted  operation.  The  object  is  to  prevent  fish- 
ing for  shrimps  and  coarse  fish  in  such  a  way  as 
reallj  to  be  fishing  for  sahnon;  but  how  that  object 
is  to  be  carried  out  under  the  words  of  the  power 
to  make  the  bje-btw  remains  to  be  seen. 

JJ^^w      (12)  To  prohibit  the  use  of  any  net  in  any  inland 

water,  except  a  landing  net  and  a  net  for 


eels,  between  the  expiration  of  the 
first  hour  afler  sunset  and  the  last  hoar 
before  sunrise. 
A  bye-law  can  be  made  under  this  to  prohibit 
all  net  fishing  for  any  fish,  except  eels,  at  night, 
not  only  salmon  but  any  other  fish.     And  this 
would  include  all  stop  nets,  although  fixed  engines, 
as  the  power  to  prohibit  any  net  to  be  used  at 
night  is  absolute. 
Appita^on        A  board  of  consenrators  may  make  any  of  these 
bye-laws  to  apply  (a), — 

(1)  To  the  whole  district  throughout  the  year; 

(2)  To  the  whole  district  for  part  of  the  year ; 

(3)  To  the  whole  district  for  different  parts  of 

the  year; 

(4)  To  a  part  or  parts  of  a  district  for  the  whole 

year; 

(5)  To  a  part  or  parts  of  a  district  for  part  of 

the  year; 

(a)  86  &  87  Vict.  C.  71, 8.  iO. 
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(6)  To  a  part  or  parts  of  a  district  for  different 

parts  of  the  year  (&). 
They  may  from  time  to  time,  by  a  new  bye-  Aitentioo  oi 

Beyoke  any  existing  bye-law ; 
Vary  any  existing  bye-law  as  to  its  terms; 
Alter  any  existing  bye-law  in  whole  or  in 
part  as  to  its  terms,  or  as  to  its  application, 
and  either  extend  it  to  the  whole  or  other 
parts  of  the  district,  or  restrict  its  operation 
to  particular  parts  of  the  district,  or  exclude 
any  part  of  the  district  from  the  operation 
of  all  or  any  of  the  bye-laws. 
The  bye-laws,  when  made,  confirmed  and  pub-  Bre-imwt 
ushed,  as  directed  in  the  Salmon  Fishery  Act,  flnn«dwiid. 
1873,  are  binding  upon  all  persons,  and  justify 


all  persons  acting  under  them  (c).  They  are  as 
niiich  the  law  of  the  land,  within  the  limits  and 
with  respect  to  the  persons  upon  whom  they  law- 
fallj  operate,  as  an  act  of  parliament  is  upon  the 
sabjects  at  large  (ef). 

The  bye-laws  are  proyed  by  the  production  of  Prootoi  bre- 
a  written  or  printed  copy  purporting  to  haye  been 
confirmed  and  sealed  with  the  seal  of  the  board, 
which  is  conclusiye  eyidence  of  the  existence  and 
due  nuddng  of  any  bye-laws  (e),  A  copy  of  the 
newspaper  containing  the  notice  of  the  making 

(*)  36  &  37  Vict  c.  71, 8.  40. 
(0  Sect  44. 

(tf)  Bophiiu  T.  Sftansea,  4  BC.  &  W.  640;  86  &  87  Vict. 
«  71.^44. 
(«)  36  &  87  Vict.  c.  71,  8.  45. 

B.  I> 
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Penalty  under 
bje-law8. 


of  any  bye-law  is  evidenoe  that  all  the  requisites 
for  the  making  and  publication  of  such  bye-law 
have  been  duly  complied  with  (a). 

Although  the  penalty  mentioned  in  any  bye-law 
must  not  exceed  5Ly  and  must  be  so  framed  as  to 
allow  part  of  the  penalty  only  to  be  paid,  yet  by 
the  operation  of  the  56th  section  of  the  Salmon 
Fishery  Act,  1865,  as  amended  by  the  18th  section 
of  the  Sahnon  Fishery  Act,  1873,  the  penalty 
under  a  bye-law  is  not  to  exceed  5L  for  a  first 
ofience  nor  to  be  less  than  2/.  10^.  or  more  than 
5L  for  a  second  offence,  nor  to  be  less  than  5L  for 
the  third  or  any  subsequent  offence  (&)• 


Power  to 
make  bye- 
laws. 


Mode  of 
making  bye-^ 
laws. 


Bye-laws  to 
be  open  to  In- 
spection be- 
fore applica- 
tion to  con- 
firm them. 


Statutes  as  to  Bye-laws. 

Subject  to  the  proTisions  hereinafter  contained  for  the  confir- 
mation and  publication  of  bje-laws,  a  board  of  conservatoTS  may 
make  bye-laws  for  the  better  execution  of  the  Salmon  Fishery 
Acts,  1861  to  1873  (c),  A  board  may,  by  any  bye-law,  impose  a 
penalty  not  exceeding  the  snm  of  five  pounds  for  each  offence 
against  such  bye-law  {c), 

A  bye-law  shall  be  so  framed  as  to  allow  the  justices  before 
whom  any  penalty  imposed  thereby  shall  be  sought  to  be  re- 
covered to  order  the  whole  or  part  only  of  such  penalty  to  be 
paid  (<?). 

A  bye-law  having  been  reduced  to  writing  and  sealed  with  the 
common  seal  of  the  board  shall  be  confirmed  and  published  in 
manner  hereinafter  provided  (c). 

For  one  month  at  least  before  any  application  for  confirma- 
tion of  any  bye-laws,  notice  of  the  intention  of  the  said  board  ta 
apply  for  such  confirmation  shall  be  given  once  in  each  week  by 

(«)  36  &  37  Vict.  c.  71,  8.  45. 

(h)  28  &  29  Vict.  c.  121,  ss.  56. 57;  36  &  37  Vict,  c  71, 8. 18. 

(c)  36  &  37  Vict.  c.  71,  s.  39. 
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adTotiaeineiit  in  one  or  more  newspapers  drcnUting  in  the  dia- 
triet,  md  a  copy  of  the  {Hroposed  bye-laws  shall  be  kept  at  the 
office  of  the  board,  or  some  place  to  be  appointed  by  the  chair- 
mia  for  that  pnrpose,  and  all  persons  may  at  all  reasonable 
times  inspect  such  copy  without  fee  or  reward,  and  the  said 
bond  shall  furnish  eyery  person  who  shall  apply  for  the  same 
with  a  ec^y  thereof,  or  of  any  part  thereof,  on  payment  of  000 

penny  (rf). 

Ko  hje-law  made  by  any  board  of  conservators  shall  come  into  Conflrmation 
operation  nntil  Hao  same  has  been  confirmed  by  one  of  her  ^^^^'^^■• 
liajesty's  principal  secretaries  of  state,  who  may  direct  an  in- 
qoixy  into  the  same  at  snch  time  and  place  and  before  snch  per- 
nos  and  afier  ginng  aoch  notices  as  he  shall  think  fit ;  and 
vith  or  without  snch  inqniiy  he  may  allow  or  disallow  the  said 
by e-kwB  as  he  shall  think  fit :  provided  that  if  at  any  time  before 
the  oonfirmation  of  any  bye-law  for  any  purpose  mentioned  in  sob- 
Kctioos  one,  two^  three,  foor,  or  eight  of  section  thirty-nine  of 
the  Safanon  Fishery  Act,  1873,  any  owner  or  occupier  of  any 
fiaheiT  or  any  licensee  who  would  be  affected  by  such  bye-law 
^ud],  by  notice  in  writing  to  the  secretary  of  state,  object  thereto, 
and  shall  give  snch  security  for  the  payment  of  any  costs  attend. 
iog  the  inquhry  and  the  notice  hereinafter  mentioned  as  the  secre- 
tuy  of  state  may  require,  the  secretary  of  state  shall  either  dia- 
liliyv  soch  bye-law  or  cause  a  public  inqniiy  to  be  held  in  some 
coDTenient  place  by  snch  person  or  persons  as  he  may  appoint, 
when  all  persona  interested  may  have  the  opportnnity  of  being 
heard ;  and  after  snch  inquiry  the  secretary  of  state  shall  either 
<li<allaw  fodi  bye-law  or  give  one  month's  notice  of  his  intention 
to  allow  the  same  by  advertisement  in  some  newspaper  or  new»- 
papen  cirenlating  in  the  district  affected  thereby  (0). 

The  ssid  bye-laws  when  confirmed  shall  be  printed,  and  the  Bye-iaws 
>Kietiry  or  clerk  to  the  said  board  shall  deliver  a  printed  copy  trmeAtoh^ 
thereof  to  erery  person  who  shall  pay  licence  duty  widiout  charge,  ^'^"^.^  ji"^ 
and  a  copy  thereof  riiall  be  placed  and  renewed  from  time  to 
tioK,  on  boards,  or  put  up  in  some  conspicuons  place  or  places 
vithin  the  district,  and  shall  be  open  to  inspection  without  fee 
or  reward ;  and  in  case  the  said  secretary  or  clerk  shall  wilfully 


(d)  36&37Vict.c.  71,8.  42. 
(0  Sect  41. 
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Boudmuij 
miike  bje- 
lAwsfuroer< 


refiue  to  deliTer  or  to  allow  the  same  to  be  inspected  as  afore- 

■ftid,  he  ahall  tot  ewerj  sach  offence  be  liable  to  a  penalty  not 

exceeding  Atc  poonda  (d). 
A  board  of  conaerrators  may  make  bye-lawB  for  the  better 

exeention  of  the  Salmon  Fiaheiy  Acta,  1861  to  1878,  and  for 
tainpttipoMf   Hie  better  protection,  preaerration  and  improTement  of  tlie 

aalmon  fiaheriea  within  their  district,  and  alter  the  aanie  from 

time  to  time  for  all  or  any  of  the  following  parpoaea;  (that 

is  to  say,) 
(1.)  To  alter  the  commencement  and  termination  of  the  annml 
dose  season  as  to  the  whole  or  part  of  the  district^  so 
that  such  dose  season,  when  so  altered,  ahall  not  be  leti 
than  one  hundred  and  fifty-f onr  days,  for  all  modes  of 
fishing,  except  with  rod  and  line,  and  shall  not  com- 
mence later  than  the  first  of  NoTember  in  each  year, 
and  as  regards  fishing  wjth  rod  and  line,  so  that  such 
dose  season  shall  not  be  less  than  ninety-two  days,  and 
shall  not  commence  later  than  the  first  of  December  in 
each  year: 
<2.)  To  alter  the  commencement  and  termination  of  the  weekly 
doae  aeason  as  to  the  whole  or  part  of  a  district,  so  that 
sndi  season  shaU  not  commence  before  six  o'dock  on 
Friday  afternoon,  and  not  terminate  earlier  than  mid- 
night on  the  Sunday  following,  nor  continue  later  than 
tweWe  o'clock  on  the  following  Monday  at  noon;  snch 
weekly  cloee  time  in  no  case  to  exceed  forty-eight 
hours: 
(3.)  To  determine  the  length,  size  and  description  of  nets,  and 
the  manner  of  using  the  same  (not  being  fixed  engines) 
for  taking  salmon  i  provided  that  no  bye-law  made 
under  the  autiiority  of  this  section  shall  limit  the 
length  of  a  hang  net  or  limit  the  lengUi  of  a  draft  net 
so  as  to  be  less  than  two  hundred  yards : 
(4.)  To  determine  the  minimum  siae  of  the  mesh  of  nets  for 
catching  salmon  that  shall  be  lawfully  used  within  the 
district,  so  that  such  mesh  thaXL  not  be  leas  than  one 
and  a-half  inch  from  knot  to  knot,  and  so  that  no 
person  shall  be  compelled  to  use  a  mesh  larger  than  two 
and  a-half  inches,  measured  when  wet : 


id)  36  &  37  Vict.  c.  71,  s.  43. 


■■f~-^^?^i^Tg^,  ■        I  ^       ■■  mw^^im^ym^ 
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(&)  To  detennin«  tbe  form  of  licence  and  the  manner  in 
which  lioencee  shall  be  issaed,  pronded  that  diiferent 
fonns  be  used  for  licences  for  fishing  in  public  and 
common  and  in  private  fisheries : 

(€.)  To  rarj  the  rate  of  licence  dntj  in  different  parts  of  the 
district^  in  respect  of  the  length  or  sise  of  the  net  used, 
so  that  snch  dntjr  shall  not  exceed  the  snm  mentioned 
in  the  third  schednle  to  the  Salmon  Fishery  Act,  1878 : 

(7.)  To  determine  what  marks,  labels  or  nnmbers  shall  be 
sttarhod  to  licensed  nets,  or  painted  npon  or  affixed  to 
boats,  coradei^  or  other  Tsssels  used  in  fishing : 

(8.)  To  prohibit  the  nse  of  nets  within  a  certain  distance  of  the 
nkmth  of  any  riyer,  and  of  the  point  of  conflnence  of 
rivers  in  any  part  of  the  district  (not  being  a  several 
fishery),  and  to  erect  and  fix  posts,  bnoys  and  land- 
marks to  indicate  snch  distances  respectively : 

(9.)  To  determine  the  time  dnring  which  it  shall  be  lawful  to 
nse  a  gaff  in  connection  with  a  rod  and  line : 

(10.)  To  determine  when  gratings  shall  be  placed  daring  cer^ 
tain  times  of  the  yesr  across  the  head  and  tail  race  of 
mills  and  across  any  artificial  channel,  so,  however,  as 
not  to  diminish  the  snpply  of  water  to  any  mill,  nor  to 
interfere  with  the  passage  of  vessels,  or  otherwise  injure 
any  inland  navigation  or  lock,  bat  so  that  the  provi- 
sions of  the  thirteenth  section  of  the  Salmon  Fishery 
Act,  1861,  shall  not  be  affected : 

(II.)  To  regnlate  daring  the  annnal  and  weekly  dose  seasons 
the  nse  within  any  river  of  nets  for  fish  other  than 
salmon,  when  snch  nse  at  snch  times  is  prejadidal  to 
the  salmon  fisheries:  provided  that  nothing  in  this 
snb-section  contained  shall  anthoiize  anything  to  be 
done  which  shall  affect  any  part  of  any  river  in  which 
part  there  is  a  several  right  of  fishery,  or  any  river  or 
part  of  any  river,  where  the  breadth  at  low  water  is 
greater  than  six  miles : 

(12.)  To  prohibit  the  nse  in  any  inland  water  of  any  net,  ex- 
cept a  landing  net  or  a  net  for  taking  eels,  between  the 
expiration  of  the  first  hoar  after  sanset  and  the  last 
hoar  before  snnrise(0). 


(«)  86  &  87  Vict  c  71,  s.  89. 
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Bye-law  maj 
apply  to  tlie 
whole  or  part 
of  a  diniict 
and  tu  the 
whole  or  part 
da  jear. 


Bye-lawt 
when  eon- 
llmiedand 
published  to 
be  blmling  on 
allpenooa. 

Bye-laws 
proved  by 
copy  baring 
teal  of  boanl 
and  pablica- 
tioQ  In  newt- 
papen. 


A  board  ci  eonfloraton  may  make  an j  b7e4aw  to  appir  to 
the  wliole  or  to  an j  part  or  parts  of  tbeir  district,  and  to  the 
whole  or  an j  part  or  parts  of  the  jtar,  and  majr  from  time  to 
time  by  anj  new  bje-law  lemke,  rarj,  or  alter  either  in  whole 
or  in  party  or  as  to  its  implication  to  the  whole  or  to  any  part  or 
parts  of  the  district,  any  bye-law  prenooaly  made,  and  may  from 
time  to  time  rary  any  bye-law  made  in  respect  of  the  whole  or 
any  part  or  parts  of  the  district,  and  may  from  time  to  time 
except  or  exclude  from  the  operati<m  of  all  or  any  of  the  bje- 
laws  any  part  or  part9  of  the  district,  or  extend  the  operation  of 
any  bye-law  made  for  any  part  or  parts  of  the  district  to  the 
whole  or  other  parts  of  the  district  (/). 

Any  bye-law  made,  oonfiimed  and  pabliahed  according  to  the 
pnmsions  of  the  Salmon  Fishery  Act,  1878,  shall  be  binding 
and  be  obsenred  by  aU  parties,  and  shall  be  soffident  to  jastiff 
all  persons  acting  nnder  the  same  (^). 

The  production  of  a  written  or  printed  copy  of  any  bje-Uw 
purporting  to  have  been  oonfirmed,  authenticated  by  the  oommon 
seal  of  the  board,  shall  be  eondnsiTe  eridenoe  of  the  exigence 
and  due  making  of  such  bye-law  in  all  legal  proceedings,  and 
the  production  of  a  copy  of  any  newspaper  or  newspapers  c<»- 
taining  the  notice  of  the  making  of  any  sndi  bye-law  shall  be 
taken  and  reoeired  in  all  legal  proceedings  as  eridenoe  that  sll 
things  required  by  this  act  for  the  making  and  publicaticm  of 
the  bye-law  therein  adrertised  hare  been  duly  done,  performed, 
and  published  {h). 


(/)  86  &  87  Vict  c  71,  s.  40. 
(a)  Sect.  44. 
(A)  Sect.  46. 
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WATEB  BAILIFFS. 

Ukdeb  the  Salmon  Fishery  Act^  1865,  boards  of  Boudimoy 
oonaervataFB  were  empowered  to  appoint  bj  writing  tewib!  ^^" 
imder  the  hand  of  the  acting  chairman  of  the 
board  for  tiie  time  being  a  sufficient  nmnber  of 
water  bailifGs  and  officers^  and  to  assign  them  their 
adaries  and  duties  (a). 

Bj  that  act  the  consenrators  and  the  water 
bttliflB  had  concurr^it  power  for  the  protection  of 
Uie  fidieries;  the  Salmon  Fishery  Act,  1873,  has, 
howeyer,  taken  away  the  police  power  from  the 
coQserrators  except  in  a  very  few  cases,  and  now 
they  are  possessed  by  the  water  bailiffs  only.    The  Powen  ot 

*  ii.rfv,     ^1  •  /•    1       water  IwUiffi. 

powers  of  water  bainns  for  the  protection  of  the 
fisheries  in  tlieir  districts,  including  all  persons 
icting  as  such  under  the  written  authority  of  the 
board,  are — 

(1)  To  examine  any  weir,  dam,  fishing  weir, 

fishing  mill  dam,  fixed  engine  or  obstruc- 
tion {b) ; 

(2)  To  examine  any  artificial  watercourse  con- 

nected with  any  river  in  the  district  {b) ; 

(3)  To  stop  and  search  on  any  stream,  lake, 

estuary,  sea  or  sea  coast  in  the  district. 


(a)  2S  &  29  Viet,  c  121,  t.  27. 
(»)  86  &  87  Vict  c.  71, 8. 86. 
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any  boat,  barge,  corade  or  odier  Teasel 
used  in  fishing  (&); 

(4)  To  stop  and  search  in  the  same  place  any 

boat,  barge,  coracle  or  other  ressel  which 
there  is  reasonable  cause  to  suspect  con- 
tains salmon  (i); 

(5)  To  seize — 

pi«h  forfeited  1 .  The  following  fish : — Any  salmon  caught 

umlcT  Salmon  •       ni         i    /•      J  •         /    \  -n        11 

FiBhery  Actt.  m  illegal  fixed  engines  (c),  or  ill^ally 

caught  in  legal  fixed  engines,  dams,  or 
at  mills,  or  in  the  head  or  tail  race  of 
any  mill  {d) ;  all  salmon  caught  during 
the  annual  or  weekly  dose  time  {e);  aU 
trout  or  char  caught  in  any  salmon  iiTer 
in  a  fishery  district  between  the  2nd 
day  of  October  and  the  1st  day  of  Feb- 
ruary (/);  all  salmon  ofiered  for  sale  be- 
tween the  2nd  of  September  and  the  Ist 
of  February  (^) ;  all  trout  or  char  ofiered 
for  sale  between  the  2nd  of  October  and 
the  1st  of  February  (A);  aU  undean  or 
unseasonable  salmon,  trout  or  char(i), 
or  the  yoimg  of  salmon  (j);  all  sabnon 
caught  in  fixed  engines  through  which  a 
passage  has  not  been  left  during  weekly 


(h)  86  &  87  Vict.  c.  71.  e.  86. 

(o)  2i  &  25  Yict  c.  109.  8.  11. 

(S)  Sect  12;  36  &  87  Vict.  c.  71,  8. 17. 

(0)  24  &  25  Vict  c  109, 88.  17  and  21. 

(/)  28  &  29  Vict.  c.  121,  8.  64. 

iff)  86  &  87  VicL  c.  71,  s.  19. 

[h)  Sect  20. 

(i)  24  &  25  Vict  c.  109,  8. 14. 

O)  Sect  15. 
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close  time  (A) ;  all  saknon  caught  in  their 
passage  through  any  fish  pass(/) : 
2.  The  following  instruments : — Any  light,  loftmnMnti 
spear,  strokeh&U,  otter  lath  or  jack,  wire  J?^^!^ 
or  snare  used  or  intended  to  be  used  for 
catching  sahnon,  trout  or  char(in);  all 
sahnon  roe  found  in  any  person's  posses- 
sion (n) ;  all  small  meshed  nets  used 
for  taking  or  attemping  to  take  any 
salmon  (d);  all  illegal  fixed  engines  (/>) 
used  for  catching  or  fiu^iHtating  the  cap- 
tare  of  salmon ;  all  traps,  nets  and  con- 
tiJTances  used  at  any  illegal  dam  or  at 
any  l^al  dam  in  an  illegal  way;  all 
boxes,  baskets,  nets,  implements  and- 
deyioes,  except  rod  and  lines,  used  for 
fishing  for  salmon  within  fifty  yards 
above  or  one  hundred  yards  below  any 
weir,  dam  or  artificial  obstruction,  or  in 
the  head  race,  tail  race  or  waste  race  of 
any  miU  or  any  artificial  channel  con- 
nected with  any  mill,  unless  at  such  mill 
or  in  such  weir  a  fish  pass  is  in  existence 
which  has  been  approved  by  the  home 
office  (q)  ;  all  rods,  lines,  nets,  devices 
and  instruments  used  in  taking  or  de- 


(*)  24  &  25  Vict.  c.  109,  8. 12. 

(0  Sect.  23. 

(m)  Sect  8. 

(n)  Sect.  9. 

(o)  Sect  10. 

ip)  Sect  11. 

{£)  Sect  12;  86  &  37  Vict  c  71,  b.  17. 

F  5 
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strojing  the  yoimg  of  salmon,  or  ob- 
etmctiiig  their  paaaage,  or  in  distoibing 
any  spawning  bed  of  salmon  (p);  all 
nets  employed  in  fishing  for  sahnon 
during  die  annual  dose  time  (7);  all 
fixed  engines  fixr  catching  salmon  not 
removed  within  thirty-six  hours  after 
the  commencement  of  the  annual  close 
time  (r) ;  all  nets  and  moyeable  insta- 
ments  used  for  taking  sahnon  during 
the  weekly  dose  time(«);  and  any  in- 
strument used  in  taking  salmon  in  its 
passage  through  any  fish  pass  (t) : 

(6)  To  search  and  examine  all  nets,  baskets, 

bags  or  other  instruments  used  in  fish- 

illg(ll); 

(7)  To  search  and  examine  all. nets,  baskets, 

bags  or  other  instruments  used  in  carrying 
fish  by  persons  whom  there  is  reasonable 
cause  to  suspect  of  having  possession  of 

PmtAitr  on  fish  ill^ally  caught («). 

Allow  water        Auy  persou  refiisinir  to  allow  a  water  bailiff  to 

bailiff  toexe-    -  /.  ^t         1  ^i.-  •  xi  k_ 

cute  hu  do  any  of  the  above  things,  or  resistmg  or  ob- 
structing him  in  doing  them,  is  liable  to  a  penalty 
of  not  exceeding  SL  for  the  first  ofifence;  of  not 
less  than  2L  lOs.  and  not  exceeding  5/.  for  the 
second,  and  if  a  licensee  to  forfeit  his  licence; 


Cp)  24  &  25  Vict  c.  109, 8. 15. 
(2)  28  &  29  Vict  c.  121.  a.  58. 
>)  24  &  25  Vict  c.  109,  8.  20. 

)  Sect  21. 

)  Sect.  23. 
(»)  36  &  87  Fict.  c.  71, 8.  86. 
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of  not  less  than  5/.  and  foifeitare  of  licence  for 
the  thiid  and  eyeiy  subsequent  o£knce. 
If  any  person  assault,  resist  or  wilfiiUy  obstruct  AMuitiag 

•^  *  ^  water  tMlllff 

any  irater  bailiff  in  the  due  execution  of  his  duty,  <»  execution 

',,  ,  ,  •'oClito  duty. 

he  is  gnilty  of  a  misdemeanor  and  liable  to  two 

years'  imprisonment  with  hard  labour  (y ). 

A  water  bailiff  can,  on  exhibiting  his  warrant,  cauonpenon 
J        J  .  v         J    xi       c    y*  I.  ibhing  to  pro- 

demand  the  production  of  a  licence  bj  anj  person  dooe  hu 

he  finds  fishing;  and  ifthe  person  does  not  produce 

his  Uoence  or  make  reasonable  excuse  for  not  doing 

10  he  is  liable  to  a  penally  of  1/.  (z). 

In  addition  to  these  general  powers  a  water  spedai 

powen  of 

baDiff  has  various  special  powers : —  water  baiuff. 

(1)  On  applying  to  a  justice  of  the  peace  and  (i)  obtain 

ghiiig  iirfonnation  upon  oath  that  he  has  SS^Sk 
good  reason  to  suspect  that  acts  in  contra- 
vention of  the  Salmon  Fishery  Acts  are 
being  done  or  are  likely  to  be  done  on  any 
land  situate  near  to  a  salmon  river,  he  may 
obtain  an  order  under  the  hand  of  such 
justice  authorizing  him  to  remam  upon 
such  land  for  a  limited  period  to  be  specified 
in  the  order,  and  not  exceeding  twenty- 
four  hours,  during  any  time  of  the  day  or 
night  for  the  purpose  of  detecting  offences 
against  the  Sahnon  Fishery  Acts  (a). 

(2)  By  a  special  order  in  writing  from  the  board  (?)  owain 

of  conseryators  signed  by  the  chairman  for  ▼«»€  land. 
the  time  being,  a  water  baiUff  may  for  a 


(y)  24  &  25  Vict.  c.  100.  a.  88. 
(O  28  &  29  Vict,  c  121, 8.  37. 
(a)  Sect.  SI. 
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period  not  exceeding  two  months  from  the 
date  of  such  order  enter^  remain  upon  and 
traverse  anj  lands  adjoining  or  near  a 
salmon  river  in  his  district  at  all  times 
while  the  order  remains  in  force,  except 
any  land  used  as  a  decoj  or  set  apart  ex- 
clusively for  the  preservation  of  wild  fowl(6). 
(4)  obcaiB  (4)  On  applying  to  a  justice  of  the  peace  and 
not.  giving  information  upon  oath  that  there  is 

good  cause  to  suspect  any  breadies  of  tbe 
Sabnon  Fishery  Acts  have  been  committed, 
or  that  any  sahnon  illegally  taken  or  any 
illegal  nets  or  engines  are  concealed  on 
any  premises,  a  water  bailiff  may  obtain  a 
search  warrant  empowering  him  to  enter, 
search  for  and  seize  any  salmon  ill^ally 
taken,  or  illegal  nets  or  engines  he  may 
find  on  such  premises,  at  such  times  of 
the  day  or  night,  and  for  such  period  not 
exceeding  one  week  finom  the  date  of  such 
order  as  is  mentioned  therein. 
watflrteiiiff       In  enforcing  the  provisions   of  the    Salmon 
eoMUbte.      Fishery  Acts,  a  water  bailiff  has  the  same  privi- 
leges and  powers,  and  is  subject  to  the  same  lia- 
bilities to  which  a  constable  is  by  virtue  of  the 
Rpectoi  privu  common  law  or  any  statute  (e).    The  most  im- 

leget  of  con* 

•tobiM.  portant  of  these  are — that  any  action  brought 
against  him  for  any  act  done  in  the  execution  of 
his  duty  must  be  brought  within  six  months  (</)> 

ib)  S6  &  8T  Vict.  c.  71,  8.  37. 
(e)  24  &  25  Ykt  c.  109,  s.  34. 
id)  24  Geo.  2,  c,  44,  b.  8. 


NI9«^B>^««W^^i^W^HW^ 
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Uiat  they  maj  plead  in  bar  to  any  action  brought 
against  him  that  he  has  had  no  notice  of  action  (e), 
which  must  be  given  at  least  one  calendar  month 
before  the  action  is  brought  (/) ;  and  that  he  can 
plead  the  general  issue,  and  prove  under  it  any 
special  justification  as  fiilly  as  if  such  justification 
had  been  specially  pleaded. 

The  production  by  a  water  bailiff  of  the  warrant  Predacti<m  of 
of  his  appointment  is  a  sufficient  authority  for  him 
to  exercise  any  of  the  general  powers  given  by  the 
Sahnon  Fishery  Acts  (ff).  For  the  exercise  of 
any  of  the  special  powers  he  must  also  produce 
his  special  authority. 

A  water  bailiff  may  apprehend  without  warrant  rower  of 
any  person  he  finds  between  the  first  hour  after  ^^^ 
Bonset  and  the  last  before  sunrise  on  the  following 
morning,  either — (1)  illegally  taking  or  killing  sal- 
mon, trout  or  char;  or  (2)  near  any  salmon  river, 
with  intent  illegally  to  take  or  kill  salmon,  trout 
or  char;  or  (3)  with  any  illegal  instruments  for 
taking  salmon,  trout  or  char  (A).  Of  course,  during 
the  annual  or  weekly  close  time,  any  nets  or  other 
instromenta  whatsoever  for  taking  salmon,  trout 
or  char  would  come  within  the  last  definition  or 
the  preceding  one  to  evidence  the  intent  for  which 
the  persons  were  near  the  river.  In  the  open  time, 
however,  the  illegal  instruments  would  be  confined 
to  any  ligh^,  otter  lath,  jack,  wire,  snare,  spear. 


(e)  10  Geo.  4,  e.  44,  a.  41. 

(/)  6  &  6  Vict.  c.  97.  8.  4. 
(^)  86  &  37  Vict  c.  71,  8.  86. 
(A)  Sects.  88  and  18. 
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gaff,  etrokehall,  snatdi,  fish  roe  and  salmon  nets 

with  an  ill^;al  mesh.    If  a  person  was  foond  with 

fiah  roe,  or  a  snatch  used  as  a  rod  and  line,  the 

water  bailiff  would  be  justified  in  arresting  him 

at  anj  time  of  the  night. 

]^|^nj[«       As  before  stated,  resisting  any  water  bailiff  in 

water  baiiifl.  the  duo  executiou  of  his  duty,  or  any  person  assist* 

ing  such  water  bailiff,  or  assaulting  any  person 

with  intent  to  resist  the  lawful  apprehension  or 

detainer  of  the  person  making  the  assault,  or  of 

any  other  person,  is  a  misdemeanor  punishable  with 

two  years'  imprisonment  with  hard  labour  (h). 

powew  onder      Under  the  Larceny  Law  Consolidation  Act  (i), 

Larceny  Act,    ,  ,  •'  ^  ' 

24^25  Vict,  in  private  fisheries  the  servants  of  the  owner,  or 
any  persons  authorized  by  the  owner,  may  seise 
any  rod,  line,  hook,  net  or  implement  whatever 
for  taking  or  destroying  fish  that  they  nuiy  find 
any  person  using  in  any  private  water  or  fishery. 
Under  this  provision  a  water  bailiff,  if  authorized 
by  the  owner,  would  be  justified  in  seizing  any 
fishing  tackle  or  nets  he  might  find  being  used  in 
a  private  fishery,  and  also,  except  in  the  case  of  a 
person  angling  in  the  day  time,  in  arresting  any 
person  he  may  find  fishing  (A)  in  a  private  fisheiy» 
provided  he  is  authorized  by  the  owner  of  the 
fishery  to  make  such  arrest 

>uitotoai"ia'      ^^  ^  water  bailiff  find  any  person  putting  lime 
jurioatoPro-  or  uoxious  material  into  any  salmon  river,  with 

pcriy  Act,  • 


24  L  26  Vict. 
C.97. 


(A)  24  &  26  Vict  c.  109,  8.  88. 

(i)  24  &  25  Vict  c.  96,  88.  24  and  26. 

(k)  Sect.  103. 
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intent  to  desfcrojanjof  the  fish,  he  may  apprehend 
lum  at  once  wiihoat  warrant  (/)• 

The  cases  in  which  conseirators  still  have  water  Pouoe  powen 
bailiflfe'  powers  are  the  following : — (1)  They  can,  t««. 
on  production  of  a  certificate  under  the  seal  of  the 
hoard  of  their  being  members,  demand  to  see  the 
licence  of  any  one  they  may  find  fishing  (m). 

(2)  They  may  obtun  an  order  firom  a  justice  of 
the  peace  authorizdng  them  to  remain  on  land 
near  a  salmon  river  for  a  limited  time,  not  ex- 
ceeding twenty-four  hours,  if  they  suspect  offences 
against  the  Salmon  Fishery  Acts  are  about  to  be 
done,  for  the  purpose  of  detecting  them  (n) ;  and 

(3)  They  may  obtain  a  warrant  firom  a  magistrate 
to  search  for  illegal  nets  or  instruments  or  salmon 
iUegaUy  tak^i  (o)«  This  last  power  applies  equally 
to  the  police. 

Under  the  statute  amending  the  law  for  the  spedaioon. 
establishment  of  county  and  district  constables  (/?), 
a  board  of  conservators,  on  application  to  the  chief 
constable  of  any  county,  can,  with  the  approval  of 
the  court  of  quarter  sessions,  obtain  the  services 
of  any  number  of  additional  constables  they  may 
leqnire  to  act  as  water  bailifi ;  and  such  constables, 
and  any  other  persons  who  are  appointed  by  the 
boaid  to  act  as  water  bailiffi,  while  so  acting,  wiU 
be  entitled  to  the  same  rights,  and  subject  to  the 

(0  24  ft  25  Vict  e.  97,  u.  82  and  61 ;  36  &  87  Vict  c.  71, 
1.13. 
(m)  28  ft  29  Viet  c.  121,  t.  87. 
(»)  Sect  31. 

{o)  24  ft  25  Vict  e.  109,  t.  34. 
Cp)  8  ft  4  Vict  c.  88, 8. 19. 
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same  liabilities^  as  other  constables  and  water 

bailiffi  (r).  

Statutes  as  to  the  Powers  of  Winter  Bailiffs. 

rowan  ta  Any  water  bailiff  appointed  nnder  the  Salmon  Fidieiy  Act% 

watw  balUfl    ^g^^  ^  jg^g^  ^^^^  ^^.Q  ^^  limitB  of  hia  distiict,  maj  do  aU 

or  an  J  of  the  following  things;  (that  is  to  saj,) 

(1)  Examine  any  weir,  dam,  fishing  weir,  fishing  mill  dam« 
fixed  engine,  or  obstmction,  or  anj  artificiil  walerooonB 
connected  with  any  salmon  river;  and  any  person  refmiag 
to  any  water  bailiff  access  to  any  sach  wdr,  dam,  fishing 
weir,  fishing  mill  dam,  fixed  engine,  obstmction,  or  water- 
conrse,  shall  be  liable  for  every  sach  offence  to  a  pcnal^ 
not  exceeding  five  pounds ; 

(2)  Stop  and  search  on  any  salmon  river  any  boat,  barge, 
coracle,  or  other  vessel  used  in  fishing,  or  which  there  is 
reasonable  canse  to  suspect  contains  any  sslmon,  and 
seize  any  fish,  instrument  of  fishing,  or  other  articles  for- 
feited in  pursuance  of  the  Salmon  Fishery  Acts^  1861  to 
1878;  and  any  person  refusing  to  allow  any  such  boat, 
barge,  coracle,  or  other  vessel  to  be  stopped  and  searched, 
or  resisting  or  obstructing  any  water  bailiff  in  any  such 
search,  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds; 

(8)  Search  and  examine  all  nets,  baskets,  bags,  or  other  in- 
struments used  in  fishing  or  in  canying  fish  by  peraons 
whom  there  is  reasonable  cause  to  suspect  of  having  pos- 
sessiou  of  fish  illegally  caught;  seize  all  fish  and  other 
articles  forfeited  in  pursuance  of  the  Salmon  Fishery 
Acts,  1861  to  1873;  and  any  person  refusing  to  allow 
any  nets,  baskets,  bags,  or  other  instruments  used  in 
fishing  or  in  carrying  fish  to  be  searched  or  examined,  or 
resisting  or  obstructing  any  water  bailiff  in  any  sudi 
search  or  examination,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  five  pounds  («). 
ProdnoUon  of  Any  licensee  under  this  act  on  producing  his  licence,  any  coo- 
^'^"^  aervator  on  producing  a  certificate  of  his  being  a  conservator,  or 

(r)  28  &  29  Vict  c.  121,  s.  27. 
(0  36  &  87  Vict  c  71, 8.  36. 
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ujwaitt  \mS^  sppomted  in  ptmuaiioe  of  this  act  on  prodacing 
tiie  iutiiimenl  appointiiig  him,  or  any  ooimtable  if  anthorised 
to  do  so  bj  the  jnatices  in  quarter  Beasions,  may  reqaire  any  per- 
nn  fonod  fishing  with  a  rod  and  line,  fishing  weir  or  fishing 
niD  dam,  net  or  other  instnunent,  to  prodnoe  his  licence;  and  the 
penon  required  to  prodnoe  the  same  shall,  if  he  do  not  produce 
the  BBoe,  or  make  a  reasonable  excuse  for  the  non-prodactioa 
thereof  be  liable  for  a  first  offence  to  a  penalty  of  not  exceeding 
one  pound,  for  a  second  and  erery  subsequent  offence  to  a 
pcnalfy  of  not  less  than  one  pound  and  forfeiture  of  his  licence 
ifalicensoeU). 

It  shall  be  lawful  for  any  justice  of  the  peace,  upon  an  in-  Jtutiee  may 
foniiatiaa  on  oath  that  there  is  probable  cause  to  suspect  any  SCit  to  ent^ 
fetach  of  the  provisions  of  the  Sahnon  Fishery  Acts,  1861—  JJJJJJ^ 
187^  to  hare  been  committed  on  any  premises,  or  any  salmon 
illegally  taken  or  any  illegal  nets  or  other  engines  to  be  concealed 
on  any  premises,  by  warrant  under  his  hand  and  seal,  to  autho- 
liae  and  empower  any  water  bailiff,  conservator,  constable,  or 
police  oflBcer  to  enter  such  premises  for  the  purposes  of  detecting 
each  offence,  or  such  concealed  fish,  at  such  time  or  times,  in  the 
^7  or  night,  as  in  snch  warrant  may  be  mentioned,  and  to  seize 
^  fflegal  engines,  or  any  salmon  illegally  taken,  that  may  be 
^Kmd  on  snch  premises ;  provided  that  no  snch  warrant  shall  con- 
tinue in  force  for  more  than  one  week  from  the  date  thereof  (te). 

Where  it  appears  to  any  justice  of  the  peace,  on  the  applica*  <Mer  for 
ti€o  of  any  conservator  or  water  bailiff  made  on  oath,  that  such  ^i^^u]^ 
coQierTator  or  bailiff  has  good  reason  to  suspect  that  acts  in  on  land. 
contimTention  of  the  Salmon  Fishery  Acts,  1861  to  1873,  are 
•being  or  are  likely  to  be  done  on  any  land  situate  on  or  near  to 
a  salmon  rivo*,  the  justice  may,  by  order  under  his  hand,  autho- 
rise such  conservator  or  bailiff,  during  a  limited  period,  to  be 
^^edfied  in  such  order,  not  exceeding  twenty-four  houre,  to 
eater  upon  and  remain  on  such  land  during  any  houn  of  the 
day  or  night  for  the  purpose  of  detecting  the  persons  guilty  of 
the  aforesaid  acts;  and  no  conservator  or  water  bailiff  entering 
or  lemaining  on  any  land  in  pureuanoe  of  snch  order  shall  be 
deemed  to  be  a  trespasser;  but  this  section  shall  not  affect  any 


(0  28  k  29  Vict,  c  121,  s.  87. 
(«)  24  &  26  Vict  c  109,  s.  84. 
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Water  bailiff 
majr  enter 
oalAud. 


Water  bantfl 
to  be  deemed 
a  oonatabie. 


Penoos  flsh" 
lag  illegallj 
at  night  maj 
beappre* 
bended. 


odiflr  poiran  of  iBwdi  coofamd  bj  tbo  SrinKwi  FbAoit^  Actiy 
1861  to  1873  (jT). 

An  J  water  bailiff  may  vnder  a  special  aider  in  wntang  from 
the  board  of  oooaenratecB,  aigned  hj  the  chairman  for  the  time 
being  of  aadi  board,  for  thia  pmpoee  at  all  reaaonaUe  times 
entar,naiatn  npoo,  and  tiafetae  anjlanda,not  beinga  dwdling- 
hooae  or  the  cartilage  thereof,  adjotning  or  near  to  anj  aalmoo 
riTor  within  the  fishery  diatrict  of  such  board,  for  the  porpoae  of 
preventing  any  breach  of  the  pronsiona  of  the  Salmon  Fiaheiy 
Acts,  1861  to  1873;  and  no  water  bailiff  entering,  wimaifimc 
upon,  or  traTersing  any  land  in  parsoance  of  snch  order  ahaJl  be 
deemed  a  trespaaaer;  prorided  always  that  thia  danae  shall  sot 
apply  to  deooya  or  knds  nsed  ezdnsiTely  for  the  preserration  of 
wild  fowl,  and  that  no  anch  order  ahall  remain  in  force  for  mors 
than  two  mootha  from  the  date  thereol  Bnt  nothing  herem 
contained  ahall  affect  any  other  powera  of  aeaidi  ooof ened  by 
the  Salmon  FLshery  Acts,  1861  to  1873  (y). 

For  the  enforcement  of  the  proriaiana  of  the  Sahnon  Fishery 
Acta,  1861  to  1873,  erery  water  bailiff  shall  be  deemed  to  be  • 
constable,  and  to  have  all  the  same  powers  and  privileges,  and  be 
anbject  to  the  aame  liabilitiea  aa  a  constable  dnly  appointed  now 
has  or  ia  anbject  to  in  hia  cooatablewick,  by  Tirtne  of  the  com- 
mon law  of  the  realm  or  of  any  afeatnte  («)s 

The  production  by  a  water  bailiff  of  the  inatrament  of  hif 
appointment,  execnted  in  the  manner  preacribed  in  the  Salmon 
Fishery  Act,  1866,  shall  be  a.  sufficient  warrant  for  any  water 
bailiff  exercising  the  antiioKitieB  given  to  him  nnder  the  Salmoa 
Fiahery  Acts,  1861  to  1873(0- 

If  any  person,  between  the  expiration  of  the  first  hour  after 
flonaet  on  any  day,  and  the  beginiung  of  the  laat  honr  before 
ionriae  of  the  following  morning,  illegally  takes  or  killa  aalmon« 
troat  or  char,  or  ia  foond  on  or  near  any  aalmon  river  with  intent 
illegally  to  take  or  kill  aalmon,  troat  or  char,  or  having  in  bit 
poaaeasion  for  the  captore  of  aalmon,  troat  or  char,  any  instra- 
ment  prohibited  by  the  Sahnon  Fidiery  Acts,  1861  to  1873, 
it  shall  be  lawfal  for  any  water  bailiff,  together  witii  enf 
aasiatants,  to  aeiae  and  apprehend  any  such  offender  witboni 


(«)  28  &  29  Vict,  c  121,  a.  81. 
(y)  36  ft  87  Vict  c  71,  a  87. 
(2)  Sect  86. 


^^■■^'^■^'■■'^^^■^•^^^^^^■^■^^^■^■^■H^^^P^P 
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wamni;  and  to  deLhrer  him,  as  soon  as  maj  be,  into  the  custody 
of  t  peace  officer,  in  order  to  his  being  oonTeyed  before  two 
jotieei  of  the  peace  for  the  pvrpose  of  being  ooniicted  in  the 
poialtf  aaaigned  for  his  offence  (a). 
Whoaoerer  shall  aasanlt,  resist,  orwilfnllj  obBtmct  any  peace  BMistinf 


officer  in  the  doe  execution  of  his  dnty,  or  any  person  acting  in  ^^(^  «Ma- 
tid  of  sDch  officer,  or  ihall  ananlt  any  person  with  intent  to  tion  of  hia 
resist  Uie  lawful  apprehension  and  detainer  of  himself  or  of  any 
other  peiaon  for  any  offence^  shall  be  gnilty  of  a  misdemeanor, 
tod  being  oonricted  (hereof  shall  be  liable,  at  the  discretion  of 
theoonrt,  to  be  imprisoned  for  any  tenn  not  exceeding  two  yean 
with  or  witboot  hard  labonr  ((). 

If  any  penal  shaU  at  any  time  be  found  fishing,  the  owner  of  Mmn  of 
the  gnmnd,  water  or  fishery  where  snch  offender  shall  be  so  usheni^ 
foood,  his  serrant  or  any  person  anthoiised  by  him,  may  de- 
Biaod  from  Boeh  offender  any  rod,  line,  hook,  net,  or  any  imple> 
fflcst  for  taking  or  destroying  fish  which  shall  then  be  in  his 
posKasioo,  and,  in  case  snch  offender  shall  not  immediately 
deliTer  up  the  same,  may  seise  and  take  the  same  from  him  for 
tlie  ise  of  such  owner  (0). 

Any  persQBi  found  committing  any  offence  punishable,  either  Amtt  of 
upon  indictment  or  upon  summary  couTiction,  by  virtue  of  the  SS^u^g 
Lsrosny  Consolidation  Act,  except  only  the  offence  of  angling  ^^^  ^ . 
hi  the  day  time,  may  be  immediately  apprehended  without  a 
wsmnt  by  any  person  and  forthwith  taken,  together  with  such 
property,  if  any,  before  some  neighbouring  justice  of  the  peace, 
to  be  dealt  with  according  to  kw  (iQ. 

Any  person  found  committing  any  offence  against  the  Mali-  ^"^  A*^ 
does  Injuries  to  Property  Act,  whether  the  same  be  punishable  eommitUDg 


OD  indictment  or  upon  summary  conviction,  may  be  immediately  J^^^^^p! 
tpprdieaded  without  a  warrant  by  any  peace  officer  or  the  owner  preii«iid6d 
qC  the  property  injured,  or  his  servant,  or  any  person  authorized  wwimau 
\j  hhn,  and  forthwith  taken  before  some  neighbouring  justice 
of  tiie  peace  to  be  dealt  with  according  to  law  (0), 

(«)  «6  a  37  Vict  c  71, 8.  38. 
(h)  24  &  25  Vict  c.  100,  s.  32. 
ie)  24  &  25  Viet  c  96. 
(O)  Sect  108. 
{e)  24  ft  25  Vict  e.  97,  s.  61. 
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CHAPTER  VI. 
LICENCES. 

In  order  to  provide  fimds  for  carrying  into  effect 
the  Salmon  Fishery  Acts,  the  Act  of  1865  intro- 
duced into  England  the  system  of  licence  daties, 
ft  system  which  had  been  for  some  time  in  force 
in  Ireland,  and  which  has  now  been  in  operation 
in  England  and  Wales  since  the  open  season  of 
1866. 
BoaMi  to  One  of  the  duties  assigned  to  boards  of  conser- 

vators  by  the  Sahnon  Fishery  Act,  1865,  was, — 
To  issue  such  licences  for  fishing  as  were 
provided  by  that  act  (a). 
And  one  of  the  points  upon  which  the  Salmon 
Fishery  Act,  1873  (b),  allows  conservators  to  make 
bye-laws  is, — 

To  determine  the  form  of  licence  and  the 

manner  in  which  licences  shall  be  issued, 

provided  that  different  forms  be  used  for 

licences  for  fishing  in  public  or  common 

and  in  private  fisheries  (ft). 

Such  being  the  duty  imposed  by  law  upon  the 

conservators,  it  wiU  be  well  to  see  the  machinery 

which  the  law  has  provided  for  carrying  it  out 

It  may  be  premised  that  unless  a  river  is  formed 

(a)  28  &  29  Vict.  e.  121,  6.  27. 
(»}  36  &  87  Vict  c  71,  a.  89. 
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into  a  fishery  district  no  licence  is  needed  for  uniMtna 
catduDg  salmon.     But  as  soon  as  a  fishery  district  tnct  do 

.  is  formed^  the  board  of  conservators  are  bound  qmnd. 
to  gire  notice,  by  adyertisement  in  one  or  more 
newspapers  circulating  in  their  district,  of  a 
fixed  day,  not  less  than  three  months  fix)m  the 
dste  of  the  appointment  of  the  board,  after  which 
it  win  be  illegal  to  fish  for  salmon  without  a  licence 
m  that  district,  and  the  places  where  the  licences 
can  be  procured  (e). 

If  after  that  date  any  one  fishes  for  salmon  with  peiwuj  for 
a  rod  and  line  without  a  licence,  he  is  liable  to  a  rod  and  um 
penalty  of  not  less  than  double  the  amount  of  the  uoeoM. 
fioence,  that  is,  if  the  duty  is  fixed  at  the  maximum 
of  3/.,  and  not  more  than  5/.  (d)  for  the  first 
offence;  of  not  less  than  3/.  and  not  exceeding 
5/.  for  the  second;   and   for  every  subsequent 
offence  of  not  less  than  51. 

,  If  any  persons  use  any  other  instrument  or  de-  Penalty  for 
vice  for  taking  salmon  without  a  proper  licence,  oat  a  licence 

'  they  are  liable  to  pay  a  penalty  not  less  than  wi^. 
doable  the  licence  duty  and  not  exceeding  20/.  {e) 
for  die  first  ofience;  not  less  than  2/.  lOs.  or  double 
the  licence  duty,  whichever  is  the  highest  amount, 
or  more  than  20/.  for  the  second;  of  not  less  than 
5/.  or  double  duty,  or  more  than  20/.  for  the  third ; 
of  not  less  than  20/.  for  the  fourth. 

A  difficulty  was  found  in  carrying  out  the  Act 
of  1865,  as  in  the  schedule  to  that  act  only  certain 

(o)  28  &  29  Vict  c.  121,  8.  3i. 
id)  Sect  85. 
(0  Sect  36. 
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modes  of  fishing  for  salmon  were  mentioned ;  other 
modes  not  named  there  were  to  be  speciiiUy  licensed 
bjthe  secretary  of  state.  If,  therefore^  a  person  took 
a  sahnon  without  a  licence  bj  a  mode  not  named 
in  the  Act  of  1865,  and  not  spedallj  licensed  by 
the  secretary  of  state,  as  the  penalty  was  doable 
the  amount  of  licence  duty  and  as  no  licence  duty 
Tftkinff         was  payable  he  escaped  scot  free.    To  meet  this 

itliTin.fl  hv  Afffe  A       t'  A 

aniicenMid  difficulty  thc  22nd  section  of  the  Act  of  1873  (/) 
provides,  that  if  in  any  fishery  district  a  person 
fishes  for,  takes  or  kills  any  salmon  by  any  means 
except  a  properly  licensed  fishing  weir,  fishing 
mill  dam,  fixed  engine,  instrument,  net  or  device 
for  catching  or  fiu^ilitatang  the  catching  of  salmon, 
or  assists  any  person  in  doing  so,  he  shall  be  liable 
to  a  penalty  not  exceeding  5L,  and  an  additional 
penalty  of  1/1  in  respect  of  each  salmon  caught. 
The  section,  however,  provides  that  it  is  not  to 
extend  to  any  one  using  a  gaff  or  landing  net,  as 
an  assistant  to  a  duly  licensed  angler. 
lulling  ensinei  The  point  arosc  shortly  after  the  Act  of  1865  was 
uking  passed — ^whether,  if  a  person  used,  in  a  fishery  dis- 
out  B  uoeuoe.  trict,  any  engine  mentioned  in  the  Salmon  Fishery 
Act,  1865,  as  engines  whereby  salmon  are  caught, 
he  was  liable  to  pay  licence  duty  for  them,  although 
the  engines  were  ostensibly  used  for  the  purpose 
of  catching  not  salmon  but  other  fish.  The  point 
Lvnev.Leo-  was  dccidcd  in  the  cases  otLyne  v.  Leonard  and 
Lyne  v.  Ffennell  (^).      In  Lyne  v.  Leonard  the 


(/)36&87  Victc.71. 
(y)  L.  R ,  3  Q.  B.  156. 
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respondent  was  charged  with  using  seventy  fishing  lyn*  r, 
pntts  for  catching  sahnon  within  the  Usk  Fisheiy 
District  without  having  a  licence.  The  respon- 
dent admitted  that  the  pntts  were  placed  in  the 
fisheiy^but  said  he  had  placed  in  them  at  all  times 
ciicles(tfaat  is^a  circular  grating  of  wire  or  basket 
work  in  the  mouth  of  each  putt  to  which  a  string 
waa  attached^  so  that  it  might  be  removed  at  any 
moment  by  pulling  the  string,  and  thus  at  any 
conyenient  moment  the  putts  could  be  made  to 
take  safanon)  within  them,  by  means  ofwhich  salmon 
conld  not  pass  into  them,  and  that  they  were  used 
for  catching  shrimps  and  flat  fish  only,  and  there** 
fore  did  not  require  a  licence. 

It  was  contended  by  the  appellant  that  the 
putts  were  fixed  engines  for  catching  salmon,  and 
vere  so  declared  under  the  Salmon  Fishery  Act, 
1861  (A),  and  that  it  was  not  necessary  to  prove 
the  purpose  for  which  they  were  put  down. 

The  justices  were  of  opinion  that  it  was  neces- 
sary fixr  the  appellant  to  prove  that  the  putts  were 
laid  down  for  the  purpose  of  taking  salmon,  and 
that  it  was  not  sufficient,  in  order  to  bring  the 
respondent  within  the  penal  clause  (2)9  to  prove 
only  the  naked  fact  that  the  putts  were  there ;  and 
th^  decUned  to  convict  on  the  ground  that  there 
i^as  no  evidence  that  the  putts  were  there  for  the 
purpose  of  catching  salmon,  or  that  salmon  had 
been  caoght  in  them.    But  they  granted  a  case 


(h)  24  &  26  Vict  c.  109,  a.  4. 
(i)  28  k  29  Vict  c.  121,  a.  36. 
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Ij^j^  for  the  Court  of  Queen's  Bench,  and  the  question 
for  the  court  was,  whether  the  mere  fact  of  the 
putts  being  placed  in  the  fisherj  was  sufficient  on 
which  to  convict  the  respondent  of  using  them  for 
catchiog  sahnon  without  a  proper  licence. 

In  giving  judgment  Mr.  Justice  Blackburn  said: 
"  We  think  that  the  justices  were  wrong  in  both 
cases.  The  object  of  the  legislature  in  requiring 
licences  to  be  granted,  was  to  collect  a  sum  of  money 
to  defray  the  expenses  of  carrying  into  effect  the 
Salmon  Fishery  Acts,  1861  and  1865,  and  it  is 
only  &ir  that  those  who  benefit  by  the  protection 
to  the  salmon  fisheries  should  bear  the  expense  of 
it.  When  we  look  at  sect.  33,  we  find  a  provision 
that  licences  shall  be  granted  to  all  persons  using 
any  rod  and  line  for  fishing  for  salmon,  and  in 
respect  of  all  fishing  weirs,  fishing  mill  dams, 
putts,  putchers,  nets,  or  other  instruments  or 
devices,  except  rod  and  lines,  whereby  salmon  are 
caught.  I  think  the  meaning  of  that  is,  that  a 
licence  shall  be  granted  to  a  man  who  uses  one 
of  those  devices  by  which  salmon  may  be  caught, 
not  who  uses  a  device  for  the  purpose  of  catch- 
ing salmon,  or  who  tries  to  catch  salmon,  as  that 
might  be  difficult  to  prove.  A  man  who  uses 
a  putt  or  a  putcher,  which  is  an  instrument  or 
device  by  which  salmon  are  caught,  is  a  person 
who  benefits  by  the  salmon  fishery  protection, 
and  he  is  therefore  to  pay  for  a  licence  to  use 
it.  By  sect  36,  the  penalty  is  imposed  on  per- 
sons using  any  fishing  weir,  fishing  mill  dam, 
putt,  putcher,  net  or  other  instrument  or  device, 
not  being  a  rod  and  line,  for  catching  salmon, 
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ifithoat  havmg  a  proper  licence.  In  the  second  ipner. 
case,  the  respondent  put  down  a  putt  in  such  a 
state  that  sabnon  could  be  caught  in  it,  and  the 
justices  thought  it  was  necessary  for  the  appellant 
to  show  that  the  respondent  meant  to  catch  sabnon 
with  it;  but  that  is  a  mistake  on  their  part;  the 
penalty  is  imposed  inespective  of  intention.  If 
peq>le  use  an  instrument  whereby  salmon  may  be 
caught,  they  must  pay  for  a  licence.  In  the  other 
case  there  is  this  small  difference, — the  justices 
found  that  in  the  putt  there  was  a  circle,  and  fix)m 
the  explanation  we  had  of  it,  we  find  that  the  circle 
is  a  wire  grating  which  is  put  into  the  putt,  and  as 
that  remains  fixed  salmon  cannot  get  in ;  but  that 
from  its  nature  it  can  be,  at  a  minute's  notice, 
pulled  out,  and  then-  the  putt  would  be  a  device 
or  instrument  for  catching  salmon.  I  do  not  think 
that  the  fact  of  having  a  circle  in  it  would  prevent  . 
the  putt  fit)m  being  a  device  or  instrument  for 
catching  salmon. 

*'  There  might  possibly  be  a  case  where  a  fishing 
web  was  so  staked  up  that  it  ceased  to  be  a  fishing 
weir,and  so  in  the  same  way  what  was  once  a  putt 
niight  be  dosed  up  in  such  a  manner  that  it  ceased 
for  the  time  to  be  a  putt;  but  that  it  cannot  be 
8aid  to  cease  to  be  a  putt  when  there  is  only  that 
which  causes  a  temporary  interruption  to  its  use, 
which  interruption  may  at  any  moment  be  re- 
moved. We  think  that  the  justices  were  wrong 
in  hoth  cases^  and  they  must  be  sent  back  to 
them." 

Mr.  Justice  Mellor  said :  ^'  I  am  of  the  same 
B.  0 
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xynev.  opiiuon.  It  IB  unposBible  not  to  see  that  any 
other  decision  would  produce  serions  mischie£ 
B7  fixing  something  in  a  putt,  which  can  be  re- 
moved at  a  moment's  notice,  sahnon  are  prerented 
firom  going  into  it;  but  still  the  putt  does  not 
cease  to  be  an  instrument  hj  which  salmon  are 
caught,  for  the  circle  may  be  at  any  moment 
pulled  out.  I  agree  with  the  rest  of  the  court 
in  thinking  that  in  both  cases  the  justices  were 
wrong.'' 

Mr.  Justice  Lush  said :  '^  I  also  think  that  the 
justices  have  put  a  wrong  construction  on  sect  36. 
If  that  section  had  stood  alone  it  might,  perhaps, 
be  taken  to  mean  any  person  using  an  instrument 
for  the  pmrpose  of  catching  sahnon ;  but  reading 
that  section  with  sect.  33,  the  words  that  are  used 
clearly  apply  to  using  instruments  adapted  for 
catching  salmon,  whether  they  are  really  used  for 
that  purpose  or  not." 

^2^  In  Lyne  v.  Ffennell  (A)  the  &cts  were  precifldy 

similar,  the  only  difference  being  that  in  that  case 
the  putts  had  no  circles  inside  them,  and  here  also 
the  court  held  that  the  respondent  was  liable  to 
pay  licence  duty.  It  will  be  observed  that  this 
case  does  not  go  so  fiu*  as  to  say  that  if  the  putts 
were  permanently  fenced  so  that  the  capture  of 
salmon  was  an  impossibility  the  owner  would  be 
liable  to  pay  licence  duty;  it  only  says  that  if  an 
engine  is  used  by  which  salmon  may  possibly  be 
caught,  wheth&  set  for  the  purpose  of  catcUng 
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salmoQ  or  not,  that  then  the  owner  is  liable  to 
pay  licence  duty.  But  it  would  seem  that  when 
an  instrument  (not  peculiarly  adapted  for  catch- 
ing salmon)  is  used  for  the  purpose  of  catching 
c^et  fish,  no  licence  duty  would  be  payable* 
At  least  this  seems  to  be  the  rule  to  be  drawn 
fiom  the  subsequent  case  of  fViatts  v.  Lucas  (J) ;  wohm  y, 
tbere  the  respondent  was  charged  with  usmg  a 
fixed  net  which  he  stated  was  for  the  purpose  of 
tddng  mullet  and  other  fish  not  of  the  genus 
salmon,  and  no  contrary  evidence  was  adduced* 
The  court  held  that  such  a  net  was  not  a  fixed 
engme  within  the  meaning  of  the  Salmon  Fishery 
Act,  1861.  And  Mr.  Justice  Lush,  in  giving 
judgment,  thus  distinguished  the  case  firom  Lyne 
V.  Leonard:  "  I  adhere,"  he  said,  *^  to  my  deci* 
sbn  in  Lyne  t.  Leonard;  but  this  case  is  dis- 
tbgoishable.  That  decision  turned  on  the  con- 
struction of  sect.  36  of  28  &  29  Vict.  c.  121.  The 
respondent  had  laid  down  in  a  salmon  fishery 
seventy  putts,  but  alleged  that  he  placed  them 
there  with  the  intention  of  catching  shrimps  and 
flat  fish  only.  He  had  put  some  contrivance  in 
the  putts  to  prevent  the  salmon  entering,  which 
conid  easily  be  removed  at  any  time.  The  justices 
lefnaed  to  convict,  on  the  ground  that  there  was 
no  evidence  that  the  putts  were  there  for  the  pur- 
pose of  taking  salmon,  or  that  salmon  had  been 
caught  in  them.  The  court  decided  that  such 
evidence  was  not  necessary,  because,  reading  sect. 

(0  !>■  B.,  6  Q.  B.  226. 
02 
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wautr,  36  with  sect.  33,  the  words  that  are  used  clearly 
apply  to  using  instruments  adapted  for  catching 
salmon,  whether  they  are  really  used  for  that 
purpose  or  not.  I  take  the  justices,  in  the  present 
case,  to  have  found  that  the  net  was  not  a  net 
within  sect.  36.  The  net,  then,  not  being  an  in- 
strument used  peculiarly  for  catching  salmon, 
brings  us  back  to  sect  11  of  the  other  act,  which 
enacts  that  'no  fixed  engine  of  any  description 
shall  be  placed  or  used  for  catching  salmon.' 
Clearly  the  offence  under  this  section  is  not  in 
using  a  fixed  engine,  but  in  using  it  for  the  pur- 
pose of  catching  salmon." 

Besuuofaa-  The  rulc,  then,  to  be  deduced  fk)m  these  two 
cases  would  seem  to  be,  that  if  a  person  uses  any 
of  the  instruments  or  devices  mentioned  in  the 
Salmon  Fishery  Act,  or  by  which  salmon  are  oi 
may  be  probably  caught,  the  law  presumes  that 
he  uses  them  for  the  purpose  of  taking  salmon, 
and  he  accordingly  requires  a  licence,  unless  he 
can  prove  that  by  no  possibility  can  salmon  he 
taken  by  them.  If  he  uses  any  instrument  or 
device  not  named  in  the  Salmon  Fishery  Acts, 
and  by  which  it  is  reasonable  to  suppose  that 
salmon  will  not  be  caught,  then  the  law  presames 
he  is  not  fishing  for  salmon ;  and  before  he  can  be 
proceeded  against  for  fishing  for  salmon  without 
a  licence  it  lies  on  the  o&er  side  to  prove,  not 
that  the  engines  were  capable  of  taking  salmon, 
but  that  the  person  using  them  was  actoally  fish- 
ing for  salmon :  a  matter,  to  use  the  words  of 
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Mr.  Justice  Blackburn^  that  might  be  difficult  to 
prove  (/).  It  ^rill^  howeyer,  be  obeeiTed  that 
WiattM  T.  Lucas  {m)  was  not  a  deeLdon  on  the 
qaestion  if  the  net  required  a  licence  or  not^  but 
whether  it  was  or  was  not  an  illegal  fixed  engine, 
and  it  is  not  clear  by  an  j  means  that  such  a  net 
would  not  require  a  licence. 

The  Salmon  Fishery  Act  of  1865  proYided 
that  licences  for  fishing  weirs,  fishing  mill  dams, 
pntts^  putchers,  nets  or  other  instruments  or  devicea 
dbonld  be  available  only  for  the  use  of  the  persons 
within  the  district,  and  in  respect  of  the  instru* 
ments  and  devices  to  whom  or  for  whose  use  and 
in  respect  of  which  the  same  were  respectively 
granted  (n).  A  practice  having  arisen  under  this 
sab-«ection  of  persons  lending  their  nets  and 
licences  when  not  using  them  to  unlicensed  per^ 
sons,  the  point  as  to  how  far  such  a  practice  was 
legal  in  the  case  of  a  net  worked  by  one  person 
only  as  an  agent  or  servant  of  the  licensee  neyer 
came  before  the  courts  for  decision ;  but  the  ques- 
tion as  to  how  &r  a  person  having  a  licence  was 
entitled  to  have  the  assistance  of  imlicensed  per- 
sons was  considered  by  the  Court  of  Queen's  Bench 
in  the  case  of  Lewis  v.  Arthur (o).  There  the  incur, 
respondents  Henry  Arthur  and  Evan  Harris  were 
charged  by  the  appellant  for  having  unlawfully 
used  a  coracle  net  for  catching  salmon  in  the  Car- 


(Z)  Lyne  t.  Leonard,  L.  R,  3  Q.  B.  16S. 
(«)  L.  R..  6  Q.  B.  226. 
(41)  28  &  29  Vict  c.  121,  b.  84,  Bob-fleet.  2. 
ip)  24  L.  T.  (N.  S.)  66. 
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Lewis  r,  marthen  Bay  Fishery  District  without  having  a 
proper  Kcence  for  the  same.  The  magistrates 
stated  the  &.cts  as  follows : — 

^'  The  respondents  used  tc^ther^  it  is  admitted, 
a  coracle  net,  which  is  a  net  that  can  only  be 
used  by  or  between  two  persons  at  the  same  time 
in  coracles,  and  a  licence  of  the  value  of  1/.  10*. 
is  required  to  so  use  a  coracle  net  in  the  said  dis- 
trict. It  appeared  that  there  were  fishing  at  the 
same  time  and  place  as  the  respondents  two  other 
men,  named  Lewis  and  Evans,  who  each  held  a 
licence  in  his  own  name  of  the  value  of  1/.  10*. 
Thus  Lewis  and  Evans  had  two  licences,  while 
the  respondents  had  none,  at  least  not  in  their 
own  names,  at  the  time;  but  it  was  also  proved 
that  Evans's  licence  was  obtained  and  paid  for  by 
Arthur,  with  whom  he  had  been  accustomed  to 
fish ;  and  it  was  admitted,  that  had  Arthur  been 
fishing  with  him  or  Lewis,  or  had  Harris  been 
fishing  with  Evans  or  Lewis,  that  no  offence  had 
been  committed  contrary  to  the  penal  enactment 
in  the  section  referred  to,  as  the  licences  granted 
in  the  names  of  Lewis  and  Evans,  to  use  each 
a  coracle  net  with  a  partner  or  assistant,  would 
have  respectively  protected  the  partner  or  assistant 
from  incurring  any  penalty. 

^^  Considering,  therefore,  that  if  Evans's  Ucenoe 
had  been  granted  to  Arthur,  who  obtained  it,  it 
would  have  exonerated  Harris;  that  there  were 
but  two  nets  used;  that  there  were  two  licences 
with  two  of  the  fishermen  authorizing  the  use  of 
coracle  nets,  and  that  there  was,  in  fiict,  no  fi*aud 
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hj  the  use  of  an  extra  net  or  odierwiae;  we  dia-  levur, 
missed  the  information  against  the  respondents, 
who  we  held  were  legally  assisting  two  licensed 
persons  to  use  two  coracle  nets.  Whereupon  the 
appellant,  being  dissatisfied  with  oar  determina- 
tion, as  erroneous  in  point  of  law,  applied  for  a 
case  for  the  opinion  of  the  Court  of  Queen's 
BencL'' 

Mr.  Justice  MeUor,  in  giTing  judgment,  said, — 
"  There  is  reallj  nothing  to  negative  the  conclu- 
QOQ  to  which  the  justices  have  come  ;  they  thought 
that  all  were  acting  in  the  same  enterprise,  and 
Aey  negative  firaud."  The  court  accordingly 
aflbmed  the  magistrate's  decision. 

Any  question  upon  the  subject  is  now  set  at 
lest  by  enactment ;  the  Salmon  Fishery  Act,  1873, 
prayides  that  licences  shall  only  be  used  by  the 
licensee  and  his  servants,  and  no  person  shall  be 
regaided  as  a  servant  whose  name  is  not  indorsed 
upon  the  licence  (o). 

The  following  are  rules  as  to  the  issuing  of  j^^^^^^ 
lioences  by  boards  of  conservators : —  ucenoM. 

(1)  The  board,  by  a  bye-law,  are  to  determine 

the  form  of  lioences,  and  the  manner  in 
which  they  are  to  be  issued  (j?); 

(2)  A  different  form  must  be  used  for  licences 

for  fishing  in  public  fisheries  and  licences 
for  fishing  in  private  fisheries.  The  form 
is  in  all  cases  to  be  approved  by  the  secre- 
tary of  state  (p); 

(0)  86  ft  87  Vki  c  71,  b.  21. 
(l»)  Sect  89. 
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(3)  Licences  are  to  be  distributed  in  sach  waj 

as  the  conservators  may  direct  (;) ; 

(4)  Licences  are  only  available  for  the  open 

season  of  the   year  in  which  they  are 
granted  (j); 

(5)  Licences  are  only  available  within  the  fishery 

district  for  which  they  are  granted  (r); 

(6)  Licences  for  public  fisheries  are  only  avail- 

able for  fishing  in  public  fisheries,  and 

licences  for  private  fisheries  for  fishing  in 

private  fisheries  (r). 

Formerly  a  licence  was  available  throughout 

the  district  where  it  was  granted,  and  thus  there 

was  no  water  in  a  district  a  licensee  could  not 

fish;  now,  a  public  licensee  can  only  fish  in  public 

waters,  and  a  private  licensee  only  in  his  own 

fishery,  or  such  other  private  waters  as  he  may 

obtain  leave. 

oencna  (7)  Liccnccs  are  of  two  kinds,  general  and 

special.  A  general  licence  can  only  be 
granted  to  the  person  for  the  time  being 
entitled  to  the  exclusive  right  of  fishing  at 
any  place*  It  authorizes  the  holder  and 
any  persons  he  names,  in  writing,  to  fish 
within  his  fishery  for  salmon  in  any  legal 
way,  but  it  is  of  no  validity  beyond  his 
fibsheiy.  The  price  of  such  a  licence  ia  to 
be  settled  by  the  board  of  conservators  and 
the  applicant,  subject  to  the  approval  of 
the  secretary  of  state,  having  regard  to  the 

(^)  28  &  29  Vict.  c.  121,  a  Si. 
(r)  36  &.87  Vict.  c.  71, 8.  21. 
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extent  and  productiveness  of  the  fisheryj 
and  the  nature  of  the  instruments  used 
in  it  («). 
A  special  licence  enables  the  licensee  to  use  the  special 
special  engine  named  in  it,  and  that  engine  only  "'^'*' 
in  the  public  or  private  fisheries  of  the  district, 
according  to  its  form. 

(8)  Licences  for  all  fishing  weirs,  fishing  mill- 
dams,  putts,  putchers,  fixed  nets,  and  other 
fixed  instruments  or  devices,  and  also  for 
moveable  nets  or  devices,  and  rods  and 
lines  for  catching  salmon,  are  to  be  granted, 
if  for  instruments  named  in  the  Sahnon 
Fishery  Act,  1873,  for  such  sums,  not  ex- 
ceeding the  sums  there  named,  as  the  board 
shall  fix  (/) ; 

(9)  The  scale  of  licence  duties  has  in  all 
cases  to  be  approved  by  the  secretary  of 
state  {t). 

Under  the  Salmon  Fishery  Act,  1865,  it  was  variation  of 
very  doubtfiil  if  a  board  of  conservators  had  power 
to  charge  a  different  sum  for  the  same  instrument 
in  different  parts  of  the  same  district :  whether 
a  net  M  the  very  top  of  the  river  should  not  pay 
the  same  as  a  net  at  the  head  of  the  tideway.  All 
doubt  on  this  point  has  been  removed  by  the 
Salmon  Fishery  Act,  1873,  by  which — 
(10)  The  board  of  conservators  have  power  by 
bye-law  to  vary  the  rate  of  licence  duty 


(0  28  &  29  Vict.  c.  121,  s.  34. 
{t)  36  &  37  Vict.  c.  71,  s.  21. 
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Transfer  of 
llceocea. 


(1)  Fixed 

englnea. 


(3)  Moreable 
nets. 


in  respect  of  the  length  and  aze  of  the 
net  (x). 
This  would  seem  to  refer  to  a  power  to  fix  a 
licence  in  regard  to  a  particular  engine. 

(11)  The  board  may  also  vary  the  licence  duty 
so  as  to  make  the  same  instrument  pay  a 
different  licence  in  different  parts  of  the 
district  j  and  if  this  is  done  the  licensee  can 
only  fish  in  the  part  of  the  district  specified 
in  his  licence  (y ) ; 

(12)  Licences  for  the  use  of  a  rod  and  line  may 

only  be  used  by  the  person  to  whom  they 
are  granted  and  are  not  transferable  (z) ; 

(13)  Licences  for  fixed  engines  are  available  for 
the  use  of  the  persons  to  whom  they  are 
granted  and  for  the  employment  of  the  in- 
struments or  devices  named  in  them. 

So,  in  accordance  with  the  decision  in  Letcis 
V.  Arthur  (a),  the  owner  of  a  fixed  engine  taking 
out  a  licence  to  fish  the  engine,  would  be  en- 
titled to  employ  any  servants  he  pleased  to  fish 
it  for  him,  and  not  be  limited  to  those  whose 
names  are  indorsed  on  the  licence.  But  in  re- 
gard to  moveable  instruments  other  than  a  rod 
and  line  a  dififerent  rule  prevails. 

(14)  Licences  for  moveable  instruments  may  be 
used  only  by  the  person  to  whom  they  are 
granted  or  his  agents  or  servants,  and  only 


(a?)  36  &  87  Vict  c  71,  8.  89. 

(y)  Sect.  26. 

(c)  Sect.  21. 

(a)  24  L.  T.  (N.  S.)  66. 
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in  respect  of  tlie  insfcroments  for  which  they 
are  granted.  Thns,  a  draft  net  licence 
would  not  authorize  the  use  of  a  hang  net, 
or  trice  yer8&(a); 

(15)  No  person  is  to  be  considered  ad  an  accent  sniMMto 
or  servant  unless  his  name  is  indorsed  upon  uoeoM. 
the  licence  (a) ; 

(16)  Such  indorsement  can  onlj  be  made  bj 
either  (i)  the  licensee ;  (ii)  his  authorized 
agent ;  (iii)  the  clerk  of  the  board  of  con- 
servators ;  (iy)  some  person  appointed  bj 
the  board  (a) ; 

(17)  The  person  requiring  the  indorsement  is  to 
pay  a  &e  of  sixpence  to  the  board  in  re- 
epect  of  each  indorsementy  if  made  by  the 
derk  or  person  appointed  hj  the  conser- 
vators. But  if  the  indorsement  is  made 
hj  the  licensee  or  his  agents  the  licensee 
pays  the  sixpence  (a); 

(18)  Oidy  twice  the  number  of  persons  neces- 
sary to  work  the  net  or  instrument  may 
have  their  names  indorsed  on  the  licence 
at  the  same  time,  or  if  the  licensee  use  or 
help  to  use  the  licensed  instrument  himself 
one  less  than  twice  the  number  (a) ; 

(19)  The  licensee  may  cause  any  name  to  be 
removed  and  another  indorsed  on  paying 
sixpence  for  each  new  indorsement  (a). 

It  would  seem  no  fee  is  payable  if  a  name  is 
lemovedy  only  if  a  new  name  is  indorsed. 

(«)  S6&87Yict,ei71,a2L 
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(20)  No  indorsement  by  the  licensee  or  his  agent 
is  valid  unless  within  twenty-four  hours 
after  it  is  made  notice  of  it  is  sent  by  post 
to  the  clerk  of  the  board  or  other  person 
authorized  by  the  board,  with  the  fee  or 
fees  payable  in  respect  of  such  indorsement, 
the  licensee  being  obliged  to  place  the  date 
at  which  the  indorsement  is  made  on  the 
licence  when  he  indorses  it  {z) ; 

(21)  No  person  is  to  be  deemed  the  agent  of  a 
licensee  for  the  purpose  of  making  indorse- 
ments unless  his  name,  address  and  notice 
of  his  appointment  as  such  agent  has  pre- 
viously to  his  making  any  indorsement 
been  sent  to  the  clerk  or  person  appointed 
by  the  board  to  distribute  licences ; 

j[wwwrai  of      (22)  Before  the  secretary  of  state  approve  of  any 

scale  of  licence  duties  or  the  licence  duty  in 
respect  of  any  instrument,  one  month's 
notice  of  the  scale  of  duties  it  is  the  inten- 
tion of  the  board  to  ask  the  approval  of  the 
secretary  of  state  for  must  be  advertised 
in  one  or  more  public  newspapers  circu- 
lating within  the  district  (a) ; 

(23)  Licences  must  be  sold  to  all  persons  de- 
manding them  on  their  tendering  the  price 
without  question  or  objection  (a); 

(24)  A  licence  gives  the  licensee  no  rights  of 
fishing  he  did  not  previously  possess,  and 


(«)  36  &  87  Vict  c  71.  8.  21. 
(a^  2a  &  29.Vict«c.l21,  8.  84. 
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does  not  I^alize  or  imply  anj  recognition 
of  the  l^alitv  of  the  instrument  licensed  (i). 
The  mode  of  obtaimns^  the  approval  of  the  Howppnrti 

sectetary  of  state  to  a  scale  or  the  alteration  m  a  »<  *^^*  <»b- 

scale  of  licences  is  as  follows : — 

(1)  The  board  resolre  upon  the  scale  of  licences; 

(2)  A  month's  notice  is  given  by  advertisement 

in  one  or  more  newspaper  or  newspapers 
drculating  within  the  district  of  the  inten- 
tion of  the  board  to  apply  for  the  approval 
of  the  secretary  of  state  to  the  proposed 
scale  (c); 

(3)  In  such  advertisement  the  proposed  scale  of 

licence  duties  must  be  stated  (c); 

(4)  The  scale  is  then  forwarded  to  the  secretary 

of  state,  who  approves  or  disapproves 
thereof— he  has  no  power  to  vary  or  alter 
it ;  and  in  case  he  disapproves  of  the  pro- 
posal, but  agrees  to  a  modified  form,  all 
the  forms  as  to  advertisments  must  be  gone 
through  again  (c) ; 

(5)  If  he  approves  the  scale  then  it  becomes  bind- 

ing without  fiirther  formality,  if  it  is  a  new 
district  or  a  newly  Ucensed  mode  of  fish- 
ing.  But  if  it  is  a  variation  of  an  old  scale, 
then(<f) — 

(6)  Notice  of  the  new  scale  must  be  advertised 

by  the  board  in  a  local  newspaper  once  a 


(»)  28  &  29  ITict  c.  121,  s.  34. 

(0)  Ibid. 

(iQ  36  &  37  Vict  c.  71,  a.  26. 
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week  for  four  consecatdye  weeks  before  tbe 

begiBning  of  the  fishing  season,  and  if  this 

is  not  done  the  old  scale  remains  in  force 

during  the  next  fishing  season. — This  does 

not  apply  to  a  bye-law  yarying  the  licence 

duty  in  regard  to  a  particular  net,  only  to 

a  general  alteration,  and  great  care  must 

be  taken  to  conform  to  the  section,  or 

otherwise  the  new  scale  will  be  illegal  (^). 

In  order  to  raise  fimds  to  meet  their  expenses, 

boards  of  conservators  are  empowered,  with  the 

consent  of  the  secretary  of  state,  to  borrow  money 

on  the  security  of  their  licence  duties,  and  for  that 

purpose  to  mortgage  them  to  the  person  advancing 

the  money.    For  this  purpose  sections  75  to  88 

of  the  Commissioners  Clauses  Act,   1847  (/)» 

are  incorporated  with  the  Salmon  Fishery  Acts. 

These  sections  provide  that  the  mortgage  must 

be    by  deed    under    the   common   seal  of  the 

board,  and  may  be  in  the  form  contained  in 

the  schedule  to  that  act  (g).    A  register  of  aU 

mortgages  made  by  the  board  must  be  kept  by 

the  derk,  open  at  all  times  to  the  inspection  of 

any  person  interested  (A).    Every  transfer  of  any 

mortgage  is  to  be  by  deed,  and  may  be  in  the  form 

given  in  the  schedule  (t).    A  register  of  the  trans- 


(0  86  &  87  Vict  c  71, 8.  25. 
(/)  10  Vict  c  16. 
(a)  Sect  75. 
(h)  Sect  76. 
(i;  Sect  77. 
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ferofall  mortgages  is  to  be  kept  (^).  The  interest 
on  the  mortg^es  is  to  be  paid  half-yearly  (/)• 
The  boards  are  authorized  to  borrow  money  at  a 
lower  rate  to  pay  off  interest  at  a  higher  (m). 
Thej  may  fix  upon  a  particular  time  and  place 
to  pay  off  the  mortgage(n);  but  if  none  is  fixed 
on,  either  party  may  require  it  to  be  paid  off  on 
pying  six  months'  notice  (o).  The  payment  of 
interest  is  to  cease  on  the  expiration  of  tlie  notice 
to  pay  off^  unless  the  board  make  default  in  pay- 
ment (p).  A  twentieth  part  of  the  debt,  if  no 
odier  part  is  prescribed,  is  to  be  annually  invested 
in  the  purchase  of  exchequer  bills  or  government 
securities  to  form  a  sinking  fund  {q).  If  the  board 
can  pay  off  one  mortgage,  and  not  the  whole  of 
their  debts,  they  are  to  decide  by  lot  which  they 
win  pay  off (r)«  Payment  of  arrears  of  principal 
Bud  interest  may  be  enforced  by  the  appointment 
of  a  receiver  {$).  The  receiver  is  to  be  appointed 
by  two  magistrates  {f).  The  licence  books  of  the 
boardare  to  be  open  to  the  inspection  of  the  mort- 
gagees («). 


(*)  10  Vict  c.  16, 8.  78. 
(0  Sect  79. 
(m)  Sect  80. 
(«)  Sect  81. 
{&)  Sect.  82. 
ip)  Sect  83. 
(q)  Sect.  84. 
(r)  Sect.  86. 
(0  Sect  86. 
(0  Sect  87. 
(t»)  Sect  88. 
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Additional 
Uoaaoe  datj. 


Rules  ai  to 
impoBing  ad- 
ditional 
licence  duty. 


The  clauses  will  be  found  in  fiill  in  the  Appen- 
dix. 

For  the  purpose  of  defrajdng  the  expenses  inci- 
dent upon  any  improvements  for  the  purpose  of 
fiicilitating  the  passage  of  salmon,  with  the  sanc- 
tion of  the  secretary  of  state,  the  board  may  levy 
an  additional  licence  duty;  but  such  duty  must 
not  exceed  twenty-fire  per  cent,  upon  the  ordinary 
duty  in  force  in  the  district.  The  additional  duty 
is  to  be  paid  at  the  same  time  as  the  ordinary 
duty,  and  is  to  be  deemed  a  part  of  it ;  and  no 
licence  granted  without  the  payment  of  both 
ordinary  and  additional  duty,  if  any,  will  be 
valid  (y). 

Before  the  additional  duty  can  be  imposed  a 
month's  notice  of  the  intention  to  impose  it  must 
be  given  by  advertisement  in  one  or  more  local 
newspapers.  Such  advertisement  must  specify  the 
amount  intended  to  be  imposed  and  the  estimate 
upon  which  the  amount  is  based.  The  clerk  is 
to  keep  the  estimate,  and  it  is  to  be  open  for  the 
inspection  of  any  riparian  owner,  previous  licence 
payer,  or  person  entitled  to  vote,  not  only  at  the 
clerk's  office,  but  at  such  places  as  the  board  may 
appoint,  before  the  commencement  of  each  fishing 
season  (y). 

It  will  be  seen  from  this  that  a  board  has  power 
to  increase  all  their  licences  a  quarter  as  much  again 


(y)  36  &  37  Vict,  c  71,  a.  67. 
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as  the  mftTiminn  in  the  schedule  for  the  following 
puiposes: — 

(1)  Purchasing  a  weir  dam,  fixed  engine,  fishing 

weir,  or  fishing  mill-dam  by  agreement; 

(2)  Purchasrag  a  weir  dam,  fishing  weir,  fishing 

miU-dam,  fixed  engine,  or  obstruction  com- 
pulsorily  imder  the  provisions  of  the  49th 
section  of  the  Salmon  Fishery  Act,  1873; 

(3)  Making  a  fish  pass  under  the  23rd  section 

of  the  Salmon  Fishery  Act,  1861; 

(4)  Purchasing  a  piece  of  the  bank  adjoining  a 

weir  for  the  purpose  of  making  a  fish  pass 
under  sect.  50  of  the  Salmon  Fishery  Act, 
1873; 

(5)  Altering  any  existing  fish  pass  under  the  pro- 

visions of  the  32nd  section  of  the  Salmon 
Fishery  Act,  1865; 

(6)  Making  a  fish  pass  by  agreement  in  any  weir, 

dam  or  fishing  mill-dam; 

(7)  Purchasing  land  by  agreement  to  make  a  fish 

pass;  • 

(8)  Doing  any  other  act  for  the  purpose  of  facili- 

tating the  passage  of  salmon. 

Althou^  the  section  refers  to  improvements 
made  or  about  to  be  made,  it  would  seem  doubt- 
Ail  if  it  has  any  retrospective  operation,  and  only 
refers  to  improvements  made  after  the  passing 
of  the  Sahnon  Fishery  Act,  1873. 

A  licensee  under  the  acts,  upon  producing  his  power  of 
fioence,  has  the  same  powers  that  a  water  bailiff  producing 
bas  to  compel  a  person  found  fishing  to  produce 


138 


LAW  OF  a^LHOK  FISHEBIES. 


his  licence ;  and  if  such  person  refose  to  do  so  he 
is  liable  to  the  same  penalties  as  if  he  had  been 
required  bj  a  water  baiM*  to  produce  ik  (a). 


Statutes  as  to  Licences. 


Issaeof 
lloenoeB. 


Penalty  on 
Ashing  irlth 
rod  without 
licence. 


Peudtyon 


In  any  flBheiy  district  mbject  to  the  control  of  a  board  of 
conaenraton  licences  shall  be  granted  at  fixed  prices  to  all  per- 
sons nsing  any  rod  and  line  for  fishing  for  salmon ;  and  in  respect 
of  all  fishing  weirs,  fishing  mill-dams^  pntts,  pntchers,  nets  or 
other  instnunents  or  devices,  except  rods  and  Imes,  whereby 
salmon  axe  canght ;  and  the  produce  of  snch  licences  shall  be 
applied  in  defraying  the  expenses  of  carrying  into  effect  in  soch 
district  the  Sahnon  Fishery  Acts,  1861  to  1873  (h). 

The  conservators  of  a  district  shall,  on  their  first  appcnnt- 
ment,  give  notice,  by  advertisement  in  one  or  more  oews- 
pi^ier  or  newspapers  published  or  drcnlating  in  their 
district,  of  a  time,  not  being  less  than  three  months  after 
snch  appointment,  at  the  expiration  of  which  it  will  be 
illegal  to  fish  for  salmon  in  that  district  without  a  licence, 
and  shall  state  in  the  notice  a  place  or  places  within  their 
district  where  licences  may  be  procured ;  and  the  prodae- 
tion  of  a  copy  of  a  newspaper  containing  any  saeh  ad- 
vertisement as  aforesaid  shall  be  conclusive  evidence,  is 
respects  a  fishery  district,  of  due  notice  having  been  given 
of  the  time  after  which  it  wiU  be  illegal  in  that  district 
to  fish  for  salmon  without  licences  (0). 
In  a  fishery  district,  any  person  fishing  in  that  district  with  a 
rod  and  line  for  salmon  without  a  proper  licence  shall  be  liable 
to  a  penalty  of  not  less  than  double  the  amount  to  be  paid  for 
the  requisite  licence,  and  not  exceeding  five  pounds  (<f ). 
In  a  fishery  district,  any  person  using  vrithin  that  district  snj 


(a)  28  &  29  Vict  c.  121,  s.  87. 
(»)  Sect  83. 
(e)  Sect.  84,  sub-sect  8. 
(<0  Sect  86. 
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Ubiog  wetr,  lialimg  mill-dam,  potty  oatehery  net  or  other  instm-  fishfaif  at 
BMDt  or  deriee,  not  being  a  xod  and  line,  for  catching  salmon,  „«(,  without 


without  having  a  proper  licence  for  the  same,  ahall  be  liable  to  Uce&oe. 
ft  pcnahj  of  not  leas  than  double  the  amount  to  be  paid  lor  the 
nqQldte  licence,  and  not  exceeding  twenty  pounds  (e). 

In  aD  ftdiefy  districts  in  which  licences  are  payable  under  Fmaxtj  on 
the  prorisioos  of  the  Sahnon  Fishen*  Acts,  1866  or  1873,  anj  ^^  ^^h. 
pmou  fishing  lor,  taking,  killing,  or  attempting  to  take  or  kill,  oataUoeiic«. 
afaDOB  hj  an  J  meana  whatsoeTcr  other  than  a  properlj  licensed 
fiihmgweir,  fishing  mill-dam,  fixed  engine,  instrument,  net  or 
lor  catching  or  IsciHtating  the  catching  of  salmon,  or 
snysuch  person  in  so  doing,  shall  be  liable  to  a  penalty 
ut  cxcBsding  five  pounds,  and  a  further  penalty  of  not  exceed- 
mg  one  poond  in  respect  of  each  salmon  so  canght :  provided 
^  this  section  shall  not  prerent  the  use  of  a  gdt  or  landing 
set  sssaxihary  to  any  holder  of  a  rod  Uoenoe  angling  with  a  rod 
MdlhieC/). 

A  inezd  of  oonservatoEB  are  by  bye-law  to  determine  the 
fonn  of  licence  and  the  manner  in  which  licences  shall  be 
Issned,  provided  that  different  forms  be  used  for  licences 
lor  fishing  in  public  or  common,  and  in  private  fisheries  (^) : 
liffiicea  granted  in  pursuance  of  the  Salmon  Fishery  Acts 
shell  be  issned  by  the  conservaton  of  each  district  in  such 
form  as  may  be  approved  by  the  secretary  of  state,  and  be 
distributed  in  such  manner  aa  they  may  from  time  to  time 
£rect(A). 
The  loUowing  mlea  shall  be  obnrved  with  respect  to  the  Sales  aa  to 
ficenoes  gnmted  in  pmaoanee  of  the  Sahnon  Fishery  Acts  i  that  ^^^'^'^^ 
ii  tossy, 

AU  lioenoee  granted  in  pursuance  of  these  acts  shall  be  avail- 
able only  daring  the  fishing  season  of  the  year  for  which 
they  are  granted  (i) ; 
licences  shall  only  be  avaikble  within  the  fishery  district 
for  vdiich  they  are  granted.  Licences  granted  fat  public 
or  commoa  fisheries  shall  be  available  only  for  such 


(O  28  &  29  Vict.  c.  121,  a.  36. 
(/)  36  &  37  Vict  c  71,  s.  22. 
(g)  Sect  39. 

(A)  28  &  29  Vict  c.  121,  &  34. 
(i)  Ibid. 


140  LAW  OF  SALMON  FISHEBDSS. 

fisheries.  Licences  gnuited  for  priTete  fisheries  shtU  not 
be  ayailable  in  public  or  common  fisheriee,  except  lioeaosi 
for  the  nse  of  a  rod  and  line  (i) ; 
Any  person  for  the  time  being  entitled  to  an  exdnsiTe  right 
of  fishing  for  salmon  in  any  river  or  part  of  a  river  may, 
npon  application  to  the  conservators  of  the  district, 
obtain  a  general  licence;  and  such  general  licence  ihtU 
enable  the  licensee,  or  any  person  authorized  by  him  in 
writing  nnder  his  hand,  without  any  other  licence,  to  fish 
for  salmon  in  any  legal  manner  in  such  river  or  part  of  s 
river,  but  it  shall  not  be  of  any  ralidity  beyond  the  liouti 
to  which  it  refers;  there  shall  be  paid  for  snch  general 
licence  snch  sum  as  the  conservators  may  from  time  to 
time  determine,  with  the  sanction  of  the  said  secretsiy  of 
state,  having  regard  to  the  extent  and  productiveness  of 
the  fishery,  and  to  the  nature  of  the  instmments  or 
devices  used  for  catching  the  fish  ( k) ; 
Licences  for  fishing  weirs,  fishing  mill-dams,  pntts,  potcben, 
fixed  nets,  and  other  fixed  instruments  or  devices,  and  for 
moveable  nets  and  other  moveable  instruments  or  devices, 
and  also  for  rods  and  lines  for  catching  salmon  within  a 
fishery  district,  shall  be  granted  on  payment  of  such  snmi 
not  exceeding  (/)— 
For  each  and  every—  M   t.  d, 

„     Weir,  hang,  baulk,  garth,  goryd,  box,  crib,  or 

cniive 12   0   0 

„      Draft  or  hang  net,  not  exceeding  200  yards  in 
length  measured  along  the  head-rope  when 

wet 6  0  0 

„      Ditto,  exceeding  200  yards,  for  every  addi- 

tional  40  yards  or  part  thereof      ••        ••100 

„      Coracle  net       ••        2   5   0 

„      Putt 0   8   6 

„      Outrigger  or  leader  to  putts  and  pntchera, 

not  exceeding  100  yards  in  length.  •        ••200 
„      Ditto,  exceeding  100  yards,  for  every  addi- 
tional 20  yards  or  part  thereof      •  •        ••100 

(i)  86  &  87  Vict  c.  71,  s.  21,  sub-sect  2. 
(A)  28  &  29  Vict  c.  121,  s.  84. 
(0  36  &  37  Vict  c  71,  s.  21. 


£    s. 

d. 

2  10 

0 

1  10 

0 

1  10 

6 

1  10 

6 
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for  Mch  and  eTery— 

„     CroiBliiie  

„     Single  rod  and  line 

For  pntdien  or  bntts,  if  not  exceeding  50  in  nmnber 
For  ererf  additional  50  or  part  thereof         . .        • . 
For  anj  inatmment  or  deTice  not  named  abore,  such  snm  as 
may  be  determined  by  the  board  of  conservators,  with  the 
■action  of  the  secretary  of  state  (m)— 

as  the  board  of  conserrators  of  the  district,  with  the  sanc- 
tion of  the  secretary  of  state,  may  from  time  to  time 
determine  (n); 
The  approTal  of  the  said  secretary  of  state  to  a  scale  of 
licences  for  fishing  weirs,  fishing  mill-dams,  pntts,  pnt- 
chcrs,  nets,  and  other  instmments  or  deyices  as  aforesaid, 
shall  not  be  giren  for  any  district  unless  one  month's 
preTions  notice  of  the  intention  of  the  board  to  apply  for 
SDch  approval  has  been  given  by  advertisement,  stating 
tiie  scale  of  licence  duties  proposed  by  the  conservators, 
in  some  one  or  more  public  newspaper  or  newspapers 
cumlating  in  the  district  (joi) ; 
The  board  of  conservators  are  by  bye-law  empowered  to  rary  Board  xhkj 
the  rate  of  licence  duty  in  different  parts  of  the  district,  in  re-  ^ury  byTy e- 
ipect  of  the  length  or  size  of  the  net  used,  so  that  such  duty  shall  ^^' 
not  exceed  the  above-mentioned  sums  (p). 

The  board  of  conservators  may,  with  the  consent  and  approval  BoahI  may 
of  the  secretary  of  state,  from  time  to  time  vary  the  licence  dutieii  with 
duties  leviable  within  their  district,  and  vary  the  Ucenoe  duties  ^Jt/^P!;"!!*^ 
Mable  on  similar  instruments  in  different  parts  of  the  district,  Xsaj  of  state, 
^wdfying  in  the  licences  the  portions  of  the  rivers  in  which  the 
said  licensed  instruments  may  be  used,  so,  however,  that  the 
fio&ee  duties  so  varied  shall  not  exceed  the  sums  above  men- 
tioned: provided,  that  in  the  event  of  any  yariation  in  the  said 
scale  of  licence  duties  being  agreed  upon,  the  board  shall  cause 
notice  thereof  to  be  given  by  advertisement  in  one  or  more  local 
newipapeis  not  leas  than  once  in  each  week  for  four  consecutive 


(fa)  36  &  37  Vict  c.  71, 8rd  Schedule. 
(a)  Sect.  21,  sub-sect  1. 
lo)  28  &  29  Vict  c.  121,  s.  34. 
(p)  36  &  37  Vict  c.  71,  s.  89. 
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Licences  for 
fixed  netB. 


LloenoM  for 

moveable 

neu. 


Ral4>«  u  to 
eodorsement 


weeks  before  the  commenoement  of  Uie  next  fiahing  seatoo 
respectiyely ;  and  if  from  any  jnintoke  or  emr  or  any  other 
canae  anch  Turiatioii  ahaU  not  have  been  dnij  made  and  pub- 
lished, the  scale  of  lioenoea  in  force  daring  tJie  preoeding  year 
shall  be  deemed  to  be  in  foroe  for  all  pmpoaes  whatsoever,  and 
shall  so  oontiniie  until  it  shall  be  dnly  altered  or  Taried  under  the 
provisioDf  of  the  Salmon  Fiaheiy  Act,  1873  (n). 

A  licence  for  the  use  of  a  rod  and  line  shall  be  nsed  only 
by  the  person  to  whom  it  is  granted,  and  riiall  in  no  case 
be  transferable  (0). 
Licences  for  fisliing  weirs,  fishing  mill-dami^  putts,  pat- 
chers,  fixed  nets,  and  other  fixed  instroments  or  derices 
for  catching  salmon,  shall  be  aTailable  only  for  the  nae  of 
the  persons  to  whom  they  are  granted,  and  for  the  employ- 
ment of  snch  instmments  and  devices  as  are  named  and 
described  therein  (p)» 
Licenoea  for  moveable  nets  or  other  moveable  instroments 
or  devices  for  catching  salmon  shall  be  used  only  by  the 
person  to  whom  they  are  granted,  or  his  agents  or  wt- 
vants,  and  in  respect  of  tiie  instmment  for  which  they  stb 
granted,  and  no  person  shall  be  deemed  to  be  an  agent  or 
servant  of  a  licensee  for  the  purposes  of  fishing,  nnlen 
his  name  is  endorsed  on  the  licence,  either  by  the  licemee 
or  his  authorised  agent,  or  by  the  clerk  or  other  persona 
authorized  by  the  oonservators;  and  the  conservatondiall 
make  arrangements  for  facilitating  the  endorsement  of 
the  names  of  agents  or  servants  of  licensees  by  their  deti 
or  other  persons  authorized  as  aforesaid.  A  fee  of  nxpenoe 
shall  be  payable  to  such  clerk  at  other  person  authorised 
as  aforesaid  in  respect  of  the  endorsement  of  the  name  of 
any  agent  or  servant  on  a  licence,  in  pursuance  of  this 
section,  by  any  person  requiring  die  same,  if  made  by  the 
derk  or  other  person  authorized  by  the  conservators,  or 
by  the  licensee  in  case  of  the  endorsement  bdng  made  by 
him  or  his  authorized  agent.  A  licensee  shall  not  be  eft- 
titled  to  have  endorsed  on  his  licence  the  names  of  agents 


(fi)  86  &  87  Vict  c  71,  s.  25. 
(0)  Sect.  21,  sub-sect  6. 
ip)  Sect  21,  snbHMct  & 
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or  Hmnii  ezoBeding  twice  the  number  of  persons  re-  Ruict  m  to 

qnired  to  irark  at  one  time  the  net,  iostmment  or  device  «°<^<'"«°*«°^ 

In  leepect  of  which  the  licence  is  granted.    Any  licensee 

naj  firam  time  to  time  remoTe  or  cause  to  be  lemor^ 

the  name  of  anj  agent  or  serrant  from  his  licence,  and, 

if  he  so  desire,  may  snbsdtnto  or  caose  to  be  snbedtnted 

tile  name  of  another  agent  or  servant,  on  pajraent  of  a 

like  fee  for  the  name  of  each  person  so  sabstitnted ;  but 

no  endoiaement  made  by  the  licensee  or  his  anthorized 

agent  riiall  be  valid  nnkss  a  copy  thereof  shall,  within 

tvsDty-foQT  hooiB  from  the  date  thereof,  which  date  shall 

be  inserted  on  the  licence  at  the  time  of  making  sndi 

endorsement  as  aforesaid,  be  sent  by  post  to  snch  clerk  or 

other  person  anthorised  as  aforesaid,  accompanied  with 

mch  lee  or  fees  as  are  payable  nnder  this  section  in  respect 

of  snch  endorsement ;  and  no  person  shall  be  deemed  to  be 

an  anthoriaed  agent  of  the  licensee  for  the  pnrpoeesof  this 

sab-section  unless  his  name  and  address  and  notice  of  his 

appointment  as  an  anthorised  agent  shall  have  been  sent 

by  post  to  the  derk  or  other  person  authorised  by  the 

consenratoffs  pievioualy  to  any  endorsement  being  made 

by  snch  anthoriied  agent:  provided  always,  that  if  a 

licensee  at  any  time  duzing  a  fishing  season,  either  works 

or  BMiiiitH  in  working  a  moveable  net  or  other  moveable 

instrament  or  device  himself,  the  number  of  names  which 

he  shall  be  entitled  to  have  endorsed  on  the  licence  for 

snch  moveable  net  or  other  moveable  instrument  or  device 

shall  be  one  less  than  twice  the  number  of  persons  required 

at  one  time  to  work  such  moveable  net,  instrument  or 

device.    Any  licensee  or  anthorised  agent  of  a  licensee 

who  frandnlently  endorses  on  the  licence  more  names  than 

he  is  entitled  to  have  endorsed  thereon,  or  who  endorses 

tbereon  any  date  other  than  the  actual  date  of  the  making 

of  snch  endonement,  shall  be  liable  on  conviction  thereof 

to  a  penalty  not  exceeding  twenty  pounds  (q)  for  the  first 

oflfence  s  not  less  than  two  pounds  ten  shillings  nor  mora 

than  twenty  pounds  for  the  second;  not  less  than  Hit 


(S)  86  ft  87  Vict  c  71,  i.  2]« 
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pounds  nor  more  than  twenty  pounds  for  the  third ;  and 
not  less  than  twenty  pounds  for  the  fourth. 
Sale  oc  All  persons  demanding  to  purchase  licences,  and  tendering 

to  any  person  appointed  bj  the  board  to  distribute  the 
same  the  amount  of  licence  duty  to  be  paid  under  the  pro- 
visions of  the  Salmon  Fishery  Acts,  shall  be  entitled  to 
receive  the  same  without  any  question  or  objection  what- 
floerer.    But  no  licence  shall  confer  any  right  to  fish  in 
any  place  or  at  any  time  in  or  at  which  the  licensee  is  not 
otherwise  entitled  to  fish ;  nor  shall  the  grant  of  a  licence 
be  held  to  make  any  fishing  weir,  fishing  mill-dam,  potts, 
putchers,  net  or  other  instrument  or  device  legal  that 
would  otherwise  be  illegal,  or  to  imply  any  recognition  of 
the  legality  of  any  such  instrument  (<)- 
Mortflmie  of        A  board  of  conserrators  may,  for  the  pnrpoee  of  defraying 
any  costs,  charges  and  expenses  incurred  or  to  be  incurred  by 
them  under  the  Salmon  Fidiery  Acts,  1861  to  1873,  with  the  con- 
sent of  one  of  her  Majesty's  principal  secretaries  of  state,  boirow 
and  take  up  at  interest  on  the  credit  of  the  licence  duties  autho- 
rized to  be  imposed  by  them,  or  of  any  other  property  bdonging 
to  them,  any  sums  of  money  necessary  for  defraying  such  costa^ 
charges  and  expenses;  and  for  the  purpose  of  securing  the  repaj- 
ment  of  any  sums  of  money  so  borrowed,  together  with  such  in- 
terest as  aforesaid,  the  board  of  oonservatoni  may  mortgage  and 
assign  over  to  the  persons  by  or  on  behalf  of  whom  such  earns 
are  advanced  the  said  duties  and  property,  or  any  part  thereof; 
and  the  clauses  of  the  Commissioners  Clauses  Act,  1847,  with 
respect  to  mortgages  to  be  created  by  the  commiasiooers,  shall 
form  part  of  and  be  incorporated  with  this  act  (f );  and  any  moit- 
gagee  or  assignee  may  enforce  payment  of  his  principal  and 
interest  by  appointment  of  a  receiver  («). 
Prodoctton  of      Any  licensee  under  this  act  on  producing  his  licence,  any  con- 
aervator  on  producing  a  certificate  of  his  being  a  conservator,  or 
any  water  bailiff  appointed  in  pursuance  of  this  act  on  prodndng 
the  instrument  appointing  him,  or  any  constable,  if  autiiorixed 
80  to  do  by  the  justices  in  quarter  sessions,  may  require  any  pe^ 


(t)  24  &  25  Vict,  c  121,  8.  84,  sub-sect'fi.- 
(t)  See  these  clauses,  post,  in  the  Appendix. 
(«)  28  &  29  Vict  c  121/8. 28. 
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SOD  foond  fishing  with  a  rod  and  line,  fishing  weir  or  fishing  mill- 

d«iii,  net,  or  other  instmment,  to  produce  his  licence ;  and  the 

person  required  to  prodace  the  same  shall,  if  he  do  not  produce 

the  same,  or  make  a  reasonable  excuse  for  the  nonprodnction 

thereof,  be  liable  to  a  penalt/  not  exceeding  one  pound  for  the 

first  offence,  not  less  than  one  pound  and  forfeiture  of  licence 

for  the  second  and  subsequent  offences. 

In  addition  to  the  licence  duties  authoriaed  to  be  leried  in  a  Doard  maj 

fiiherj  district,  the  board  of  conserrators  maj  from  time  to  time,  tionauuity 

with  the  aanction  of  the  secretary  of  state,  for  the  purpose  of  '^^  penna- 
,  m_  .        .       ,  -  .  ,  ,,      nent  Im- 

aeniTing  the  charges  of  any  iroproyements  made  or  about  to  be  provemciita. 

made  for  the  purpose  of  facilitating  the  passage  of  salmon,  lewj 
additional  licence  duties  throughout  the  district,  not  exceeding 
in  anj  one  jear  twenty-five  per  cent,  of  the  sam  paid  by  each 
person  respectirely,  and  the  said  additional  duty  shall  be  payable 
aa  and  in  addition  to  the  ordinary  licence  duty,  and  shall  for  all 
the  purposes  of  the  Salmon  Fishery  Acts  be  deemed  part  of  the 
ordinaiy  licence  duty,  and  no  licence  granted  after  the  passing 
of  this  act  without  payment  of  such  additional  duty,  if  any,  as 
vdl  ai  the  licence  duty  applicable  thereto,  shall  be  valid :  pro- 
vided that  notice  shall  be  given  by  the  board,  by  advertisement 
in  one  or  more  local  newspapers,  one  calendar  month  before  the 
commencement  of  each  fishing  season,  of  the  amount  of  such 
additional  duty  to  be  paid  in  addition  to  the  ordinary  licence 
dnties  in  force  in  each  district.  And  the  estimate  on  which  such 
additknal  duty  is  founded  shall  be  kept  by  the  clerk  or  other 
oflSeerof  the  board,  and  be  open  to  the  inspection  of  all  previous 
Hoence  payers,  riparian  owners,  and  persons  entitled  to  vote 
vithin  the  district,  at  reasonable  times  and  places  to  be  appointed 
hj  the  board  before  the  commencement  of  each  fishing  season  (ar). 

(0)  86  &  87  Vict  c  71,  b.  67. 


146 


LAW  OF  SALMON  FISHERIES. 


CHAPTER  VII. 


I>eflnItion  of 
dam. 


l>ntie«  of 
cosMwrvHton 
as  to  damg. 


DAM83  WEIBS  AND  FISH  PASSES. 

The  Salmon  Fishery  Act,  1861  (a),  defines  the 
word  dam  to  mean  ^^  all  weirs  and  other  fixed  ob- 
stnictions  used  for  the  purpose  of  damming  up  the 
water.  **  If  they  have  anything  to  do  with  fishing, 
being  used  either  for  the  purpose  of  catching  or 
of  &cilitating  the  catching  of  fish,  they  then  fidl 
under  the  head  of  either  fishing  weirs  or  fishing 
mill-dams.  The  law  as  to  these  kinds  of  dams 
will  be  found  in  a  subsequent  chapter  (ft);  the 
present  is  confined  to  the  ordinary  case  of  a  dam 
or  weir  used  for  supplying  water  to  miUs,  inland 
navigation,  or  for  any  other  purpose. 

As  all  dams  obstruct  the  passage  of  salmon,  one 
of  the  chief  duties  of  boards  of  conservators  is 
to  &cilitate  the  passage  of  salmon  over  dams  or 
weirs  (c),  and  to  enable  this  to  be  done  the  Sahnon 
Fishery  Acts  have  given  them  very  extensive 
powers. 

In  regard  to  these  powers  weirs  must  be  divided 
into  two  classes,  those  erected  or  altered  since  the 
6th  August,  1861,  and  those  erected  prior  to  that 
date. 


(a)  24  &  25  Vict.  c.  109,  8.  4. 

{b)  Chapter  IX.,  Sects.  3  and  4,  pp.  272—334. 

ie)  28  &  29  Vict,  c  122,  a.  27. 
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As  to  the  first  class,  there  is  no  law  to  prevent  wdncTtcted 
any  person  erecting  a  wen:  in  a  non-nayigable  nver,  August,  isei. 
proYided  he  does  not  by  so  doing  injure  his  neigh- 
bours, either  aboTe  the  weir  by  flooding  or  damage 
ing  their  huids,  or  below  it  by  diminishing  their 
supply  of  water  or  preventing  the  ascent  of  fish. 
Of  coarse  no  such  weir  could  be  used  for  fishinsr,  as  Any  p«r«on 
the  oAunon  Fishery  Act.  1861,  forbids  any  dam  to  ^«ir  in  a 
be  used  for  fishing  not  so  used  on  the  6th  August,  i^i«  ^"f^' 
1861  (d);  and  it  would  have  to  comply  with  the 
reqairements  of  the  Salmon  Fishery  Acts  as  to  fish 
passes  («).    But  if  these  are  complied  with  there 
is  nothing  to  prevent  any  one  building  a  weir  in 
a  noiHiavigable  river^  and  after  twenty  years'  user 
the  owner  of  the  weir  would  have,  under  the  Pre- 
scription Act  (/  ),  acquired  a  right  to  its  use,  even 
if  it  prejudiced  his  neighbours.     This  is  expressly 
stated  by  Lord  Chief  Justice  Cockbum:  "  Though 
weiis  in  navigable  rivers  are  illegal,  unless  they 
existed  before  the  time  of  Edward  I.,  such  an 
easement  may  be  acquired  in  private  waters  by 
grant  fiom  other  riparian  owners,  or  by  enjoyment, 
in  short,  by  any  means  by  which  such  rights 
may  be  constituted"  (y).     The  case  of  Weld  v. 
Hornky{h\  and  a  dictum  of  Lord  EUenborough 
in  that  case,  have  fi^uently  been  cited  and  relied 
upon  to  establish  the  contrary  proposition  that  a 
weir  in  a  non-navigable  river  is  a  public  nuisance, 

(<0  24  &  25  Vict,  a  109,  8. 11. 

(0  24  &  25  Vict  c.  109,  b.  23;  86  &  87  Vict.  c.  71,  a.  46. 

(/)2&3WU1.  4,c71. 

ig)  JMU  Y.  Whyte,  L.  R.,  3  Q.  B.,  at  p.  802. 

(h)  7  East,  195. 
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and  therefore  Ql^al.  This  propositioii,  if  it  ever 
was  law,  is  no  longer  so,  as  it  has  been  expressly 
OTerruled  bj  the  Court  of  Common  Pleas.  Lord 
Chief  Justice  Bovill,  in  delirering  the  considered 
A«rrf  Lrrfm-    judfirment  of  the  court  in  Lord  Leconfield  t.  Lord 

JitU  r.  Lord     ^    ^  -i    i.  • 

unsdau.  Lonsdale  (e)y  said,  **  We  see  no  ground  for  sajing 
that  a  coop  (that  is,  a  kind  of  weir)  that  is  not  in 
a  public  navigable  river  can  be  treated  as  a  dui- 
sance.  The  supposed  authorities  which  were  cit«d 
do  not  appear  to  us  to  make  out  any  such  proposi- 
tion, and  the  passage  in  the  2nd  Institute  involres 
the  contrary.  The  case  of  Wield  v.  Hornby  (/)i 
which  was  relied  upon  on  this  point,  did  not  raise 
an  J  such  question.  It  was  an  action  for  a  private 
nuisance,  and  unquestionably  maintainable  in  re- 
spect of  the  plaintiff's  private  right  of  property, 
which  was  injured  by  the  act  of  the  defendant  in 
making  his  weir  more  impervious  to  fish,  and  so 
preventing  them  firom  arriving  at  the  plaintiff's 
fishery,  a  grievance  long  recognized  as  giving  a 
right  of  action,  independent  of  any  question  of 
public  nuisance ;  see  the  precedent  in  the  last  case 
of  Year  46,  Lib.  As." 

'^  The  dictum  of  Lord  EUenborough  must  be 
read  as  assuming  that  the  river  was  public;  and  the 
marginal  note  to  the  report  of  the  case  in  3  Smith, 
244,  expressly  refers  to  it  as  a  public  river.  Its 
turning  out  upon  inquiry  not  to  be  so  in  fiu;t,  at 
the  point  where  the  weir  actually  was,  only  shows 
that  Lord  EUenborough  was  mistaken  as  to  the 


(e)  L.  B.,  6  C.  P.  667. 
(/}  8  Smith,  244. 
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fact,  or  that  his  attention  was  not  at  the  moment 
directed  to  its  importance.  The  dictam  was  un- 
necessaiy  to  the  decision  of  the  case^  and  is  out- 
weighed by  the  authority  of  Coke  and  Glanville. 
At  the  same  time,  it  is  proper  to  observe  that  the 
opinion  thus  extrajudicially  thrown  out  has  led  to 
much  misapprehension,  which  even  the  judgment 
of  the  Court  of  Queen's  Bench  in  BoUe  v.  JVhyte 
does  not  appear  to  have  quite  corrected"  {g). 

In  regard  to  a  public  navigable  river  the  case  is  wein  in 
different :  there  no  weir  can  be  now  erected  with-  nytn. 
oat  the  authority  of  parliament;  and  any  weir 
that  was  not  in  existence  before  the  time  of  Ed- 
ward L,  and  therefore  legalized  by  the  statute 
25  £dw.  3,  St.  4,  c.  4  (A),  is  now  prim& fi.cie  illegal. 
This  was  distinctly  laid  down  by  the  Court  of 
Queen's  Bench  in  Rolle  v.  Whyte  (t).  The  Lord 
Chief  Justice  Cockbum,  after  an  elaborate  consi- 
deration of  the  authorities  and  statutes,  stated  the 
law  to  be  that  weirs  in  navigable  rivers  are  illegal 
unless  they  existed  before  the  time  of  Edward  I.(i)- 

The  reflations  the  Salmon  Fishery  Acts,  1861  Regniations 

*    TQ*»n  11  •       1     •!        rt  I       y.  1  Of  the  SMlmon 

to  1873,  lay  down  as  to  weirs  built  after  the  6th  of  i^heiy  acu 

k  ,  ,  M  to  new 

August,  1861,  whether  in  navigable  or  non-navi-  ^e»"« 
gable  rivers,  are  as  follows : — 
(1)  Every  person  who,  in  waters  where  salmon 
are  found, — 
(a.)  Constructs  a  new  dam ; 


(^)  L.  R.,  6  C.  P.,  at  p.  726. 

(A)  CkeMter  MiU  ease,  10  Rep.  137b;  Williami  t.  Willeow, 
8A.&E.3U. 
(t)  L.  R.,  3  Q.  B.  286. 
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Kales  as  to 
new  weirs. 


(b.)  Raises  or  alters  a  dam  already  con- 
structed so  as  to  create  increased  ob- 
struction to  fish  (A) ; 

(c.)  Rebuilds  a  weir  or  dam  to  the  extent  of 
half  its  length  (/) ; 

(d.)  Reinstates  a  weir  which  has  been  taken 
down  or  destroyed  to  the  extent  of 
half  its  length  (/); 

(e.)  Has,  since  the  6th  August,  1861,  cre- 
ated, caused  or  increased  any  obstruc- 
tion to  the  passage  of  salmon  {l) ; 

(f.)  Shall  hereafter  create,  cause  or  in- 
crease any  obstruction  to  the  passage 
of  salmon  (/) ; 
must  make  and  maintain  in  an  efficient  state 
a  fish  pass  of  such  form  and  dimensions  as 
the  secretary  of  state  may  approve ; 

(2)  If  such  person  fail  to  make  such  fish  pass, 
he  is  liable  to  a  penalty  of  not  exceeding  20/. 
for  the  first  offence;  of  not  less  than  2/.  10*. 
nor  more  than  20/.,  and  a  penalty  not  ex- 
ceeding 21.  a  day  for  each  day  during  which 
he  shall  make  default  for  the  second  offence ; 
of  not  less  than  51.  and  not  exceeding 
20/.  and  not  less  than  21.  a  day  for  the 
third  (/) ; 

(3)  The  secretary  of  state  may  authorize  the 
pass  to  be  made  in  case  the  owner  fiiils  to 


(*)  24  8t  25  Vict.  c.  109,  s.  25. 
(0  36  &  37  Vict.  c.  71,  b.  46. 
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make  it,  and  can  recorer  the  expense  of  ^"^^^  <^  ^"^ 

'^  *  new  welr^ 

making  it  from  the  owner  or  occupier  in  a 
Bommarj  way  before  two  justices  (m) ; 

(4)  But  the  passes  made  under  these  powers  are 
not  injuriously  to  affect  any  navigable  river, 
canal  or  inland  navigation,  public  water- 
works, dock  or  docks,  the  supply  of  water 
to  which  is  obtained  from  any  navigable 
river,  canal  or  inland  navigation  under  the 
authority  of  any  act  of  parliament  (n) ; 

(5)  These  powers  are  not  to  prevent  any  person 
removing  a  fish  pass  for  the  purpose  of  re- 
pairing or  altering  any  dam,  if  it  is  restored 
in  as  effectual  a  state  as  it  was  before  within 
a  reasonable  time  {o) ; 

(6)  The  owner  or  occupier  of  any  weir,  dam  or 
obstruction  is,  for  the  purpose  of  making  the 
fish  pass,  to  be  deemed  the  person  who  built 
or  reinstated  the  weir,  or  caused  or  increased 
the  obstruction  (/?)• 

hn  regard  to  weirs  in  existence  on  the  6th  day  Raiei  w  to 

-^  A  .     «Ayt<a  welm  ill  ex 

Ol  August,  1861  :—  lutenceln 

(1)  If  they  are  rebuilt  more  than  half  the  length, 
or  if  they  are  so  altered  as  to  offer  increased 
obstruction  to  the  passage  of  salmon,  they 
then  become  new  weirs,  and  the  above  pro- 
visions apply  {q) ; 


(m)  24  &  25  Vict.  c.  109,  b.  25. 
(ii)  86  &  37  Vict  c  76,  b.  46. 
(o)  Ibid. 
[p)  Ibid. 
(^)  Ibid. 
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PurchsM  of 
weire: 

i.  VolunU- 


M.  Corapul' 


st«pt  to  be 
itikcn. 


(2)  But  if  they  remain  in  the  same  state  they 
then  were^  the  board  of  conservators  have 
to  determine  whether  thej  will  buy  the  weir 
or  place  a  fish  pass  over  it ; 

(3)  If  they  determine  to  buy  the  weir,  they 
can  do  so  by  agreement  with  the  owner^  but 
they  must  then  remove  the  whole  weir,  the 
powers  of  purchase  by  agreement  given  to 
the  board  being  only  for  the  purpose  of 
removal  (r); 

(4)  If  the  owner  is  either  unwilling  or  unable  to 

sell,  or  they  cannot  agree  on  the  terms  of 
pivchase,  they  can,  by  taking  the  following 
steps,  obtain  compulsory  powers  of  purchase 
under  the  Lands  Clauses  Consolidation 
Act(«): — 

(a.)  Having  determined  to  purchase,  they 
must  give  notice  of  their  intention  of 
applying  for  compulsory  powers  to  the 
owner  and  occupier ; 
(b.)  One  month  after  the  notice  has  been 
given,  the  board  must  present  a  peti- 
tion to  the  secretary  of  state  asking 
for  leave  to  purchase  the  weir  and  pre- 
mises used  in  connection  therewith,  on 
the  ground  of  the  advantage  it  will  be 
to  the  fisheries  of  their  district ; 
(c.)  The  secretary  of  state  may  require 
the  board  to  produce  any  evidence 


(r)  28  &  29  Vict  c.  121.  s.  27. 
(0  86  &  37  Vict  c  71,  8.  49. 
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he  may  tlimk  fit  in  support  of  the  supitobe 

.  .  taken  on  com* 

petition  ;  palaoiy  par- 

(d.)  Before  taking  the  petition  into  con- 
sideration the  secretary  of  state 
must  require  the  board  to  prove  two 
things — 

(1)  That  notice  has  been  given  to 
the  owner  and  occupier ; 

(2)  That  they  have  sufficient  funds 
in  hand  to  complete  the  pur- 
chase and  pay  the  consequent 
expenses; 

(e.)  The  secretary  of  state^  on  being  satis- 
fied on  these  pointS5  must  take  the 
petition  into  consideration^  and  may 
either  dismiss  the  same  at  once^  or 

(f.)  Inquire  into  the  propriety  of  granting 
the  prayer ; 

(g.)  If  after  inquiry  he  is  of  opinion  that 
the  board  should  be  allowed  to  pur- 
chase the  weir  compulsorily^  he  issues 
his  order  authorizing  them  to  put  in 
force  the  powers  of  the  Lands  Clauses 
Consolidation  Act  with  respect  to  the 
purchase  of  lands  otherwise  than  by 
agreement^  with  any  conditions  or 
modifications  he  may  think  fit ; 

(h.)  The  board  are  then  to  serve  a  copy  of 
the  secretary  of  state's  order  on  the 
owner  and  occupier ; 

(L)  The  provisional  order  is  then  to  be 
confinned  by  act  of  parliament. 
h5 
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(j.)  After  confirmation  the  board  Trill  be 
regarded  as  the  promoters  of  an  un- 
dertaking to  remove  the  weir(^). 
ukS^ndL        Having  got  the  order  confirmed  by  parUament, 
ciai^2?con-   *'^®  board  will  then  have  to  take  the  steps  required 
wiidatiua       by  ^g  Lands  Clauses  Consolidation  Act  for  the 
purchase  of  lands  otherwise  than  hj  agreement; 
these  are — 

(1)  Give  notice  to  the  persons  enabled  by  the 

Lands  Clauses  Consolidation  Act  to  sell  and 
convey  the  weir,  or  such  of  them  as  thej 
can  find  (u ) ; 

(2)  The  notice  must  state  (i.)  the  particulars  of 
what  the  board  propose  to  take,  (iL)  that 
they  are  willing  to  treat  for  the  purchase, 
(iii.)  the  amount  they  are  prepared  to  pay  («); 

(3)  The  notice  must  be  left  at  the  last  usual 
place  of  abode  of  each  owner;  if  they  are 
absent  fix>m  the  United  Kingdom,  with  the 
occupier,  or  if  no  occupier,  posted  up  on  the 
lands  (:r). 

(4)  If  twenty-one  days  after  the  notice  is  serred 

the  owner  fiiil  to  give  the  board  particulars 
of  his  claim,  or  if  they  cannot  agree  as  to 
price,  the  amount  is  to  be  settled  in  the  fol- 
lowing ways  (y): 
If  under  50L  by  two  justices ; 


(0  36  k  37  Vict.  c.  71,  s.  49. 
(«)  8  Vict.  c.  18,  8&  18  and  31. 
(0)  Sect.  19. 
(y)  Sect  21 


DAMS,  1¥£IR8  AND  FISH  PASSES.  155 

If  orer  50/.  bj  urbitration  or  bj  a  juiy,  at 
the  option  of  the  vendor  (z); 

(5)  If  the  vendor  is  found  by  the  jury  or  by  the 
arbitration  to  be  entitled  to  a  greater  sum 
than  the  board  have  offered,  then  they  pay 
the  costs  of  the  inquiry;  if  the  same,  or  a 
less'  sum,  then  each  party  bear  their  own 
costs  (a) ; 

(6)  The  purchase-money  will  include  not  only 
die  actual  amount  paid  for  the  purchase, 
but  also  compensation  for  any  damages 
incurred  by  taking  the  weir,  and  also  for 
any  property  that  may  have  been  injuriously 
aflkcted(ft). 

It  should  here  be  pointed  out  that  under  the  saieof  part 
proTidons  of  the  Lands  Clauses  Act  the  board  tory.  ' 
win  not  be  able  merely  to  purchase  the  weir  or 
put  of  the  weir ;  that  act  provides  that  no  one 
Bhall  be  compelled  to  sell  a  part  only  of  any 
(Molding  or  manufactory  (c),  and  these  words  have 
'^ved  a  very  wide  interpretation  by  the  courts ; 
ft  meat  case  (</),  though  not  going  so  fiur  as  the 
Wlias  been  carried  in  some  instances,  will  show 
the  constmction  the  courts  put  upon  the  section. 
The  Midland  Bailway  Company  proposed  to  cross  FumUM  r. 
hjt  bridge  a  weir  and  the  River  Don,  situated  at  Raa^ 
me  distance  fiom  a  manu&ctory  for  which  the  '^'"'*' 

(i  >  8  Vict  c.  18,  n.  22  and  23. 

(<>)  Sect  34. 

i,i}  Sect  21. 

(0  8«ct  92. 

^d)  Ikmiu  T.  7%e  Midland  Bailway  Company,  L.  B.,  6  £q. 
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Lands  inja- 
rionnly  ai- 
fected. 


Riekelr.  The 
MetropolUoM 
Railway 
Company. 


weir  was  maintained.  For  this  purpose  they  re- 
quired to  purchase  among  other  property  part  of 
the  weir  and  part  of  the  bed  of  the  river  for  the 
purpose  of  erecting  the  bridge.  The  owners  of  the 
manu&ctory  refiised  to  sell  these  parts^  and  in- 
sisted that  the  railway  company  were  bound  to 
take  the  whole;  and  the  court  held  they  were 
bound  so  to  do  ((Z  ). 

Another  point  boards  of  conservators  before 
resorting  to  their  powers  wiU  have  carefuUy  to 
consider  is^  how  fiu*  the  removal  by  them  of  any 
weir  under  these  powers  will  "  injuriously  affect " 
any  lands  or  interest  therein^  either  above  or 
below  the  weir.  There  is  no  more  doubtful  point 
in  the  whole  of  the  law  than  when  land  is  and 
when  not  injuriously  affected  by  any  works  (e). 
To  quote  the  words  of  Lord  Westbury,  "It  is 
painfid  to  observe  the  number  of  conflicting  de- 
cisions on  the  law  of  compensation  by  railway 
companies.  It  is  impossible  to  reconcile  these 
decisions  by  any  sound  distinctions^  and  the  re- 
sult is  that  to  a  great  extent  they  neutralize  each 
other.  It  is  distressing  to  be  told  (as  we  are  in 
the  case  before  us)  that  the  Court  of  Exchequer 
in  Senior  v.  The  Metropolitan  Railway  Company y 
and  the  Court  of  Common  Pleas  in  Cameron  v. 
The  Charing  Cross  Railway  Company ^  founded 
their  judgment  on  the  supposed  effect  of  the 


{d )  FumUs  T.  The  Midland  Railway y  L.  R.,  6  Eq.  473.  See 
also  as  to  this  sectioD,  Sparrow  t.  Thp  Oxford^  Jf'c.  Railway 
Company,  9  Hare,  436;  2  D.,  M.  &  6.  94;  Spaaktnan  T.  The 
Great  Western  Railway  Company,  1  Jar.,  N.  S.  790 

(0  8  Vict  c.  18,  8.  68. 
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jadgment  giren  bj  the  Court  of  Exchequer 
Chamber  so  recently  as  the  year  1863^  in  the  case 
of  Chamberlain  t.  The  London  and  Crystal 
Palace  Railway  Company ^  but  that  both  the 
Common  Pleas  and  the  Court  of  Exchequer  did 
not  understand  the  judgment  on  which  they  so 
relied.  It  is  a  striking  example  of  the  uncertainty 
of  the  law  which  rests  on  judicial  decisions"  (/). 
Such  being  the  state  of  the  law  it  would  be  useless 
to  cite  cases  to  show  what  is  and  is  not  an  injurious 
affecting  of  lands.  But  boards  of  conservators  when 
embarking  upon  their  compulsory  powers  of  pur- 
chase must  be  prepared  to  find  themselves  involved 
in  a  sea  of  long  and  costly  litigation,  as  to  how  &r 
the  removal  of  any  weir  injuriously  affects  any 
lands  within  the  meaning  of  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act. 

(k.)  When  the  board  have  bought  the  weir  or  Proceedings 
dam,  they  are  to  remove  it  in  whole  or  in  chwe. 
part,  so  as  to  enable  salmon  to  pass  more 
fireelyC^r); 

(1.)  The  part  of  the  weir  through  which  the 
salmon  pass  will  remain  vested  in  the 
board,  but  the  residue  is  to  be  deemed 
superfluous  lands,  and  will  have  to  be  sold 
by  the  board  (^); 

(m.)  The  lands  must  be  first  offered  for  sale  to 
the  person  firom  whom  they  were  bought. 


(/)  Per  Lord  Westbory,  Ricket  t.  The  Metropolitan  Railway 
Company,  L.  R.  2  H.  L.,  at  p.  201. 
(§)  36  &  37  Vict  c.  71,  a.  49. 
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then  to  the  adjoining  landowners^  and  after- 
wards to  the  public  (A); 
(n.)  If  not  sold  within  ten  years  from  the  time 
fixed  for  the  completion  of  the  purchase  of 
the  weir^  the  lands  will  rest  in  the  owner 
of  the  adjoining  lands  (A). 
The  board  have  no  power  to  purchase  com- 
pulsorilj  an  J  weir  constructed  under  any  act  of 
parliament^  either  for  the  purpose  of  improving 
the  navigation  of  any  river,  or  of  supplying  any 
towns  with  water  (i). 
Fish  passes.        If  the  board  determine  not  to  purchase,  they 
can  make  a  fish  pass  in  any  weir  or  in  the  adjoin- 
ing bank. 
steps  to  be         The  steps  to  be  taken  by  a  board  of  conserva- 

taken  by  a  , 

board  on        tors  iu  regard  to  attachins^  fish  passes  are  as  fol- 

niaking  a  flsh  ^  ox 

p**»-  lows: — 

(1)  They  must,  within  a  reasonable  time  before 

the  application,  serve  a  notice  on  the  owner 
of  the  dam  of  their  intention  to  apply  to 
the  Home  Office  for  leave  to  make  a  fish 
pass,  of  such  form  and  dimensions  as  the 
Home  Office  shall  approve  (A); 

(2)  With  such  notice  they  must  give  the  owner  a 

copy  of  the  plan  and  specification  of  the 
proposed  fish  pass  (A) ; 

(3)  Proof  of  the  service  of  the  notice  and  plan 

must  be  given  to  the  secretary  of  state  at 
the  time  of  the  application  (A); 

(A)  8  Vict.  c.  18,  88.  127, 128. 
(i)  36  &  37  Vict.  c.  71,  8.  49. 
(k)  24  &  25  Vict.  c.  109,  s.  24. 
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(4)  The  Home  Office  are  to  hear  any  objection  steps  to  be 

the  owner  of  the  dam  has  to  nrc^e  before  making afl«h 

pMS. 

thej  sanction  the  proposed  fish  pass  (/); 

(5)  The  Home  Office  may  then  sanction  the 

making  of  a  fish  pass,  of  such  form  and 
dimensions  as  thej  shall  approve (m); 

(6)  No  injury  is  to  be  done  by  sach  fish  pass  to 

the  milling  power,  or  to  the  supply  of 
water  to  any  navigable  river,  canal,  or  in- 
land navigation  by  such  fish  pass  (m) ; 

(7)  Obstructing  any  persons  in  making  a  fish 

pass  (after  its  erection  has  been  sanctioned 
by  the  Home  Office),  or  in  doing  any 
necessary  act  to  maintain  it,  renders  such 
person  liable  to  a  penalty  of  not  exceeding 
10/.  for  the  first  act  of  obstruction;  not 
less  than  2L  lOs.  nor  more  than  10/.  for 
the  second;  not  less  than  5/.  nor  more  than 
10/.  for  the  third,  not  less  than  10/.  for  the 
fourth  (m).  If  the  injury  to  the  fish  pass 
be  done  maliciously,  such  person  would  be 
liable  to  penal  servitude  under  the  provi- 
sions of  the  Malicious  Injury  to  Property 
Act; 

(8)  If  any  person  injures  any  fish  pass  he  is 

liable  to  the  cost  of  making  good  the  in- 
jury, the  cost  to  be  recovered  in  a  sum- 
mary manner  before  two  justices.     And  if 


(Z)  24  &  25  Vict.  c.  109,  s.  24. 
(m)  Sect.  28. 
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the  injury  is  wilful,  to  a  penalty  not  ex- 
ceeding 5/.  for  the  first  offence;  not  less 
than  2/.  lOs.  nor  more  than  5L  for  the  se- 
cond; not  less  than  5/.  for  the  third  (n); 
(9)  If  affixing  the  fish  pa^s  causes  any  injury 
to  the  dam,  the  board,  if  proceedings  are 
taken  within  two  years  firom  the  date  at 
which  the  fish  pass  was  affixed,  are  liable  to 
compensate  the  owner  of  the  dam  (o). 
If  the  board  are  unable  for  any  reason  to  make 
a  fish  pass  in  the  dam,  they  may  apply  to  the 
secretary  of  state  for  leave  to  purchase  so  much 
of  the  bank  adjoining  the  dam  as  may  be  neces- 
sary for  the  purpose  of  making  a  fish  pass(;7). 
And  all  the  steps  above  enumerated  as  required 
to  be  taken  on  the  purchase  of  a  dam  will  have  to 
be  gone  through  for  the  purchase  of  the  bank. 
The  Salmon  Fishery  Acts  give  no  power  to  a 
board  to  purchase  a  piece  of  land  voluntarily  for 
the  purpose  of  a  fish  pass. 

If  when  any  fish  pass  is  made  in  a  dam,  whether 

approved  by  the  Home  Office  or  not,  if  any  per- 
ison  does  any  act  whereby  fish  are  obstructed,  or 
liable  to  be  obstructed  in  using  it,  or  that  makes 
the  fish  pass  less  efficient ;  or  if  he  alters  the  bed 
or  banks  of  the  river  so  as  to  make  it  less  efficient, 
or  uses  any  contrivance,  or  does  any  act  whereby 


(n)  36  &  37  Vict.  c.  71.  n.  48. 

(o)  28  &  29  Vict.  c.  121,  8.  59;  86  &  87  Vict  c  71,  8.  54. 

( J?)  86  &  87  Vict.  c.  71,  8.  50. 
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fish  are  in  anywise  liable  to  be  either  scared, 
liindered  or  prevented  &om  passing  through  the 
fish  pass,  he  is  liable  to  a  penalty  of  not  exceeding 
51  for  the  first  offence,  and  the  expense  of  re- 
storing the  fish  pass  to  a  state  of  efficiency;  of 
not  leas  than  2L  lOs.  for  the  second  and  not 
exceeding  5/.,  and  a  penalty  of  not  exceeding  1/. 
a  day  for  every  day  during  which  the  alteration, 
obstruction  or  contrivance  is  continued,  dating 
from  the  date  of  the  second  conviction;  and  to  a 
penalty  of  not  more  than  5/.  and  not  less  than  1/. 
a  day  for  every  day  during  which  the  obstruction 
is  continued  for  the  third  and  every  subsequent 

If  a  fish  pass  has  been  made  before  the  5th  secretaiy  of 

.  -^  »tate  may  ap- 

Augost,  1873  (the  date  of  the  passmg  of  the  {J^^'^iJ****- 
Sahnon  Fishery  Act,  1873),  in  any  weir,  and  has  !«««•• 
been  approved  by  the  secretary  of  state,  it  is  to  be 
deemed  a  fish  pass  within  the  meaning  of  the 
Sahnon  Fishery  Acts,  1861  to  1873  (r).  This 
provision  was  rendered  necessary  to  avoid  weir 
owners  being  put  to  the  expense  or  trouble  of 
having  two  fish  passes  made  in  their  weirs ;  for, 
before  the  Salmon  Fishery  Act,  1873,  boards  of 
conservators  had  no  power  to  put  in  fish  passes  as 
boards ;  and  if  a  fish  pass  had  been  erected  by  a 
board  of  conservators,  and  approved  by  the  secre- 


cy 36  &  87  Vict  c.  71,  8.  48. 
(r)  Sect.  62. 
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tary  of  state,  there  was  nothing  to  preyent  a  pro- 
prietor of  a  fishery  applying  to  the  Home  OflBce 
for  leare  to  put  up  a  second  pass  in  the  same  weir. 
Again,  sereral  of  the  penalties  as  to  injuring  fish 
passes,  and  obstructing  fish  passing  through  them, 
only  applied  to  fish  passes  put  up  by  a  proprietor 
of  a  fishery  with  the  sanction  of  the  secretaiy  of 
state.     The  object  of  the  clause  was,  therefore,  to 
place  all  fish  passes  under  the  same  law.    Power 
is  also  given  to  the  secretaiy  of  state  to  approre, 
if  he  is  of  opinion  it  is  efficient  in  all  respects  and 
for  all  purposes,  of  any  fish  pass,  by  whoever  ood- 
structed.    Before  the  act  of  1873  he  could  onlj 
approve  of  fish  passes  constructed  by  a  proprietor 
of  a  fishery  («). 
flJu'^Jil^"  **'       If,  when  a  fish  pass  has  been  made,  the  board 
of  conservators  are  of  opinion  that  it  could  be 
improved,  on  their  application  setting  forth  the 
fiicts,  the  secretary  of  state  may  direct  any  altera- 
tion to  be  made  in  it,  or  a  new  fish  pass  to  be 
made  upon  another  site,  all  costs,  charges  and 
expenses  of  the  alteration  or  erection  being  bome 
by  the  board.     And  for  the  purposes  of  this  altera- 
tion, if  a  river  is  divided  into  separate  branches, 
each  branch  is  to  be  deemed  a  separate  river.    But 
no  alteration  must  do  any  injury  to  the  supply  of 
water  to  any  navigable  river,  canal  or  inland  navi- 
gation {t) 


(0  3G  &  37  Vict.  c.  71.  a.  52. 
(0  28  &  29  Vict,  c  121,  8.  32. 
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In  order  to  secure  a  proper  sapply  of  water  to  Poppir  «f 

/•i  «  ,.  t'ttivt  water  to  (Uh 

nsh  passes,  the  sluices  which  draw  off  the  water,  v*'**^ 
that  would  otherwise  flow  over  any  dam,  must  be 
kept  shut  on  Sundays,  and  at  all  times  when  the 
water  is  not  required  for  milling  purposes,  so  as 
to  eause  the  water  to  flow  through  the  fish  pass, 
if  thoe  is  one,  or,  if  not,  to  flow  over  the  dam. 
Any  person  who  does  not  keep  his  sluices  shut  so 
as  to  supply  the  fish  pass  with  water,  or  to  allow 
the  water  to  run  over  the  dam,  is  liable,  for  a  first 
offence,  to  a  penalty  of  not  exceeding  5s.  an  hour 
for  erery  hour  during  which  the  sluices  are  kept 
open ;  for  a  second,  of  not  less  than  2/.  lOs.  in  the 
whole,  or  more  than  Ss.  an  hour ;  for  a  third,  of 
not  less  than  5/.  in  the  whole,  or  more  than  5s. 
an  hour  (tt). 

If  in  makiufi^  or  maintaininsr  any  fish  pass,  the  compeiuatio 
boards  of  conservators  cause  any  damage  to  or  <iono  by 

...  .  ,  making  flah 

injonously  afl^  any  land  or  hereditaments,  they  p*'^- 

are  liable  for  the  injury  thus  done,  if  proceedings 

for  the  recorery  of  damages  are  taken  within  two 

yean  from  the  date  of  the  erection  of  the  fish 

paaB(jr).    If  the  amount  of  damages  claimed  does 

not  exceed  50/.,  the  sum  payable  is  to  be  deter- 

nuned  by  two  magistrates ;  if  it  exceeds  50/.,  then 

to  be  settled  l^  arbitration,  in  accordance  with 

the  provisions  of  the  Common  Law  Procedure  Prorf siom  ot 

Act,  1854  (y).     These  pronsions  wul  be  found  m  ^^  »*roi-«- 


dur«  Act. 


(«)  24  a  25  Viet  c.  109,  s.  26;  36  &  37  Vict.  c.  71»  8.  63. 
(»)  36  ft  37  Vict  c.  71,  s.  64. 
(jr)  17  &  IS  Vict  c.  126. 
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the  Appendix :  they  provide  that  the  proceedings 
before  an  arbitrator  are  to  be  conducted  in  the 
same  way  as  if  the  case  had  been  referred  by  a 
judge  (y);  that  the  award  may  be  sent  back  to 
the  arbitrator  (2r) ;  that  applications  to  set  aside 
the  award  must  be  made  within  the  first  seTen 
days  of  the  term  after  the  award  is  made  (a) ;  that 
the  award  may  be  enforced,  though  the  time  for 
setting  it  aside  has  not  elapsed  (b);  if  an  action  is 
commenced,  the  judge  may  stay  proceedings  (c) ; 
on  &ilure  of  parties  or  arbitrators  to  appoint,  the 
judge  may  appoint  an  umpire  (cf);  if  reference  is 
to  two  arbitrators,  and  one  party  fail  to  appoint  an 
arbitrator,  the  arbitrator  appointed  by  the  other 
may  act  alone  («), — ^the  two  arbitrators  may  ap- 
point an  umpire  (/)  ;  that  the  award  must  be 
made  within  three  months  (ff)  ;  and  that  the  sab- 
mission  to  arbitration  may  be  made  a  rule  of 
court  (7i). 
provigionw  The  objcct  of  the  Salmon  Fishery  Act,  1873, 
Naviga^tiou  being  to  place  all  weirs  under  the  same  law,  the 
55th  section  repeals  certain  provisions  contained 
in  the  local  Severn  Navigation  Acts,  1842  and 
1853,  as  to  the  weirs  erected  under  their  authority 
in  the  Severn,  and  provides  that  they  shall  be 
weirs  within  the  meaning  of  the  Salmon  Fishery 
Acts,  1861  to  1873,  and  the  fish  passes  now  in 


(y)  17  &  18  Vict.  c.  125^  s.  7.  (d)  Sect.  13. 

(z)  Sect.  8.  (e)  Sect  13. 

(a)  Sect.  9.  (/)  Sect  14. 

(b)  Sect  10.  iff)   Sect  15. 
(e)   Sect  11.  (A)  Sect  27. 


wein. 
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sacli  weiis,  or  which  may  hereafter  be  placed  in 
them^  are  to  be  deemed  fish  passes  within  the 
meaning  of  the  Sahnon  Fishery  Acts  (2). 


Statutes  as  to  Dams,  Weirs  and  Fish  Passes. 


Evoypencm  wfao,  after  the  6th  daj  of  Aagnst,  1861,  in  waters  FUh  pomw  to 
vbere  salinon  are  fooDd,  constmcts  a  new  dam,  or  raises  or  to  future^ 
alten,  so  as  to  create  increased  obstmction  to  fish,  a  dam  already  ^"^' 
coostnicted,  shall  attach  and  maintain  attached  thereto  in  an 
eiBdent  state  a  fish  pass  of  snch  form  and  dimensions  as  may  be 
detennined  by  the  Home  Office,  and  if  he  do  not,  snch  person 
shsU  incur  a  penalty  not  exceeding  five  ponnds ;  and  it  shall  be 
Uvfnl  for  the  Home  Office  to  canse  to  be  done  any  work  required 
to  be  done  by  soch  person,  and  to  recover  the  expense  of  doing 
the  tsme  in  a  summary  manner  from  the  person  in  default;  but 
this  does  not  authorize  anything  to  be  done  which  may  in- 
jorioosly  affect  any  navigable  river,  canal  or  inland  navigation, 
Dflr  prevent  any  persbn  from  removing  a  fish  pass  for  the  pur- 
pose of  repairing  or  altering  a  dam,  so  that  within  a  reasonable 
time  he  restore  snch  fish  pass  in  as  an  efficient  a  state  as  it  was 
before  he  removed  the  same  (ifc). 

Every  person,  or  the  owner  or  occupier  of  any  weir,  dam  or  Penait.r  on 
obstmction,  who  in  any  salmon  river,  since  the  sixth  day  of  ^buu^iniiff 
August  one  thousand  eight  hundred  and  sixty-one,  has  created,  "^^^^  ""<> 

,.  _  -,  -         •„  .        makliiK  now 

caused  or  ucreased,  or  who  hereafter  shall  create,  canse  or  in-  wein  with- 

creise,  any  obstruction  to  the  passage  of  salmon,  or  who  rebuilds  2^,^^and 

or  reinstates  a  weir  or  dam  which  from  any  canse  shall  have  been  Tmising  or 

dertroyed  or  taken  down  to  the  extent  of  one  half  of  the  length  m  bji  to  in- 

of  sodi  weir,  dam  or  obstruction,  shall  make  a  fish  pass  for  T^.^^\ 

.  '  '  t*"— ~  utructlon  to 

almoo  of  such  form  and  dimensions  as  the  secretaiy  of  state  p«««ago  oc 
BhsU  approve^  as  part  of  the  structure  thereof,  if  none  ak«ady  *^°^''* 
exi^  and  every  owner  or  occupier  who  omits  or  fails  to  make 
SDch  fish  pass  in  such  weir,  or  who  newly  builds  a  weir  without 


(»)  86&87Vict.  c.  71,s.65. 
(A)  24  &  85  Vict  c.  109,  s.  25. 
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proTidiog  sacli  fiah  pass,  or  who  rains  or  altars  any  exutiog 
weir  in  whole  or  part,  so  ss  to  canse  increased  obstruction  to  the 
passage  of  salmon,  or  who  makes  or  oontinnes  any  ohstmction 
whatsoever  to  the  passage  of  sahnon  without  lawful  antfaoritr, 
shall  incnr  a  penalty  of  not  exceeding  twenty  poonds  for  ereiy 
snch  offence,  and  a  further  penalty  of  not  exceeding  two  poonds 
for  every  day  daring  which  such  offence  is  oontiinied,  com- 
mencing from  the  date  of  the  first  conviction ;  and  it  shall  be 
lawful  for  the  secretary  of  state  to  canse  to  be  done  any  work 
required  to  be  done  by  such  owner  or  occupier,  and  to  recover 
the  expenses  of  doing  the  same  in  a  sunmaiy  manner  from 
such  person,  or  from  the  owner  or  occupier  of  such  obstruction 
who  shall  neglect  to  do  the  same.  But  this  does  not  authorise 
anything  to  be  done  that  may  injuriously  affect  any  navigsble 
river,  canal  or  inland  navigation,  public  waterworks,  dock  or 
docks,  the  supply  of  water  to  which  is  obtained  from  sny 
navigable  river,  canal  or  inland  navigation,  under  the  proviaoos 
of  any  act  of  parliament,  nor  shall  anything  herein  or  in  the 
twenty-fifth  section  of  the  Salmon  Fishery  Act,  1861,  prevent 
any  person  from  removing  a  fish  pass  for  the  purpose  of  rspsir- 
ing  or  altering  such  obstruction,  so  that  within  a  reasonable  tnne 
he  restores  such  fish  pass  in  as  effectual  a  state  as  it  iras  before 
he  removed  the  same ;  and  for  this  purpose  the  owner  or  ooeiq>ier 
of  sny  such  obstruction  for  the  time  being  shall  be  deemed  to 
bo  the  person  who  created  or  caused  or  incressed  such  obstruc- 
tion in  manner  aforesaid  (Q. 
Board  may  A  bosrd  of  conservators  may  purchase  by  agreement  for  the 

weini?'ftc.  by  P^rp^'M  ^^\y  of  remoTal,  dams,  fishing  weirs>  fishing  mill-dsms 
agreemeut.      or  fixed  engines  they  may  deem  expedient  to  remove  for  the 

benefit  of  the  fisheries  of  their  district  (m). 
Roard,  If  de-  Where  any  board  of  conservators  shall  be  of  opinion,  baring 
quirinff  com-  regard  to  the  prejudicial  effect  upon  the  salmon  fisheries  of  their 
puiMtriiy  a  district,  caused  by  any  weir,  dam,  fishing  weir,  fishing  mill-dam, 
utruction  for  fixed  engine  or  artificial  obstruction  which  hinders  the  psasige 
of  mn!^  ^  fi>b*  ^^^  1^  ^<»ld  be  benefidal  to  such  fisheries  if  such  weir, 
may  petiti«tn  dam,  fishing  weir,  fishing  mill-dam,  fixed  engine  or  artificisl 
•tatL      ^      obstruction  should  be  removed,  in  whole  or  in  part,  but  the 


(0  86  fc  37  Vict.  c.  71,  s.  46. 
(m)  28  &  29  Vict.  c.  121,  a  27. 
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owMT  thereof  fihall  be  onwiUing  or  unable  to  tzeat,  or  tbey 
cannot  agree  to  the  terms  of  pnrchaM  thereof,  and  each  board 
shall  be  deBions  of  obtaining  aathority  to  acquire  compnlaorilj 
the  property  of  such  weir,  dam,  fishing  weir,  fishing  mill-dam, 
fixed  engine  or  artificial  obetmction,  and  premises  for  the  pnr- 
poeea  of  soch  remoTal;  snch  board  may,  after  giring  one 
Dooth's  notice  of  their  intention  to  the  owner  thereof,  present  a 
pethioo  to  the  secretarj  of  state  praying  that  such  board  maj, 
with  reference  to  such  weir,  dam,  fishing  weir,  fishing  mill- 
dam,  fixed  engine,  or  artificial  o^Mtmction,  and  the  premises 
«ed  in  oonnectlon  therewith,  be  allowed  to  put  in  force  the 
povoB  of  the  lAods  Clanses  Ckmsolidation  Acts  with  respect  to 
the  purchase  and  taking  of  lands  otherwise  than  bj  agreement^ 
lod  ncfa  prayer  shall  be  supported  by  such  evidence  as  the  secre- 
tuy  of  atate  may  require. 

Upon  the  receipt  of  such  petition,  and  upon  dne  proof  of 
Mtice  being  giTen  to  the  owner  and  occupier  of  such  weir,  dam, 
Wng  weir,  fishing  miU-dani,  fixed  engine  or  artificial  obetmc- 
tion, the  secretary  of  state,  after  satisfying  himself  that  the 
Iward  aze  prorided  with  funds  for  the  purchase  of  such  weir, 
dam,  fishing  weir,  fishing  mill-dam,  fixed  engine  or  artificial 
obstrncdoQ,  and  the  premises  connected  therewith,  shall  take 
neh  petition  into  considemtion,  and  may  either  dismiss  the 
■une  or  direct  an  inquiry  in  the  district  in  which  such  weir, 
dam,  fiafaing  weir,  fishing  mill-dam  or  artificial  obstruction  is 
fltnated,  or  otherwise  inquire  into  the  propriety  of  assenting  to 
the  prayer  of  such  petition. 

After  the  completion  of  such  inquiry,  the  secretary  of  state 
^v>  hy  proTisional  order,  empower  the  said  board  to  pot  in 
forre  with  reference  to  the  said  weir,  dam,  fishing  weir,  fishing 
Bfll-dam,  fixed  engine  or  artificial  obstruction,  and  premises 
fefened  to  in  such  order,  the  powers  of  the  Lands  Clanses  Con- 
wlidation  Acta  with  respect  to  the  purchase  and  taking  of  lands 
^'^iKrviae  than  by  agreement,  with  such  conditions  and  modifica- 
ttona  as  he  may  think  fit,  and  the  board  shall  serre  a  copy  of  any 
^^^^  so  made  upon  the  owner  and  occupier  of  the  said  weir, 
dam,  fiahing  weir,  fishing  mill-dam,  fixed  engine,  or  artificial 
<>iiAniction  and  premises.  No  proriaional  order  so  made  shall 
^  of  any  ralidity  until  the  same  has  been  confirmed  by  act  of 
P^riiiment,  and  the  act  confirming  such  order  shall  be  deemed 
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to  be  •  pnUic  general  act  of  parliament,  and  the  said  board 
dull  be  thereapon  deemed  and  taken  to  be  the  promoters  of  an 
nndertakiDg  to  remove  the  aaid  weir,  dam,  fishing  weir,  fisbing 
mill-dam,  fixed  engine  or  artificial  obsCraction,  in  whole  or  part, 
so  M  to  enable  salmon  to  pass  more  freelj,  and  the  residne  of 
the  premises  bo  parchased,  when  separated  &om  sach  weir,  dam, 
fishing  weir,  fishing  mill-dam,  fixed  engine  or  artificial  obstrac- 
tioo,  shall  be  deemed  to  be  saperflaous  lands  within  the  meaniog 
of  the  said  acta,  and  may  be  dealt  with  accordingly  :  provided 
^at  this  power  shall  not  extend  to  any  weic  constrocted  under 
an;  act  of  parliament  for  the  purpose  of  improTing  the  nariga- 
tion'of  any  river,  or  of  sapplying  any  town  with  water.  For  this 
ptirpose  the  word  owner  ahall  mean  any  person  or  corponition 
who  under  these  provisions  and  the  Lands  Claoees  Consolida- 
tion Acts  wonld  be  enabled  to  sell  and  convey  any  snch  weir, 
dam,  fishing  mill-dam,  fixed  engine  or  artificial  abstmction(it). 
The  Home  Office  shall  not  give  their  consent  to  the  attach- 
ment by  a  proprietor  or  board  of  conservators  of  a  fish  pass 
to  any  dam,  nnless  sncb  proprietor  or  board  of  conservators 
prove,  to  the  satisfaction  of  the  Home  Office,  that  they  have 
•erred  notice  on  the  owner  of  snch  dam  of  their  intention  to 
apply  for  each  consent,  and  at  the  same  time  have  fnmisbed 
him  with  plan  and  specification  of  the  fish  pass  which  they  pro- 
pose to  erect,  a  reasonable  time  before  their  application ;  and  it 
shall  be  lawful  for  snch  owner  to  nrge  any  objections  he  may 
think  fit  to  the  Home  Office  against  tb«r  giving  their  consent, 
and  the  Home  Office  shall  take  any  objections  so  made  into  con- 
sideration before  they  give  their  consent  to  the  attachment  of 
the  fish  pass  (o). 

Any  proprietor  of  a  fishery  or  board  of  conservators  irith 
the  written  consent  of  the  Home  Office  may  attach  to  every 
dam  existing  on  the  6th  Angost,  1861,  a  fish  pass,  of  snch  form 
and  dimensions  as  the  Home  Office  may  approve,  so  that  no 
injury  be  done  to  the  milling  power  or  to  the  snpply  of  water  to 
'^^jy  navigable  river,  canal,  or  other  inland  navigation  bj 
'*^'-      pasBj  and  any  person  obstmcting  any  penou  legAUj- 
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anthorized  in  erectiDg  or  doing  anj  necessaiy  act  to  erect  or 
maintain  aoch  fish  pass  shall  incnr  a  penalty  not  exceeding  ten 
poasdi  for  each  act  of  obetniction;  and  any  person  injnriDg 
such  fish  paas  shall  pay  the  expense  of  repairing  the  injury,  snch 
expense  to  be  recovered  in  a  summary  manner,  and,  in  addition 
thereto^  if  gnch  injniy  is  wilf  nl,  shall  incur  a  penalty  not  exceed- 
ing five  ponnds:  provided  that  if  any  injury  is  done  to  any  dam 
bj  naaoa  of  the  affixing  of  a  fish  pass  in  pursuance  of  this 
section,  any  person  sustaining  any  loss  thereby  may  recover 
compensatian  for  such  injury  in  a  summary  manner  from  the 
penon  or  body  of  persons  by  whom  such  fish  pass  has  been 
affixed  (^),  if  proceedings  for  the  recovery  of  the  same  are  insti- 
tated  within  two  years  after  the  time  at  which  the  fish  pass  was 
fint  affixed  to  the  dam  (q). 

When  any  proprietor  of  a  fishery  or  board  of  conservators  is  Proriaion  w 
^  are,  from  the  circumstances  of  the  case,  unable  to  attach  a  i^d°fur  fl»h^ 
&h  pass  to  any  weir,  dam,  fishing  mill-dam,  or  obstruction  under 
the  provisions  of  the  twenty-third  section  of  the  Salmon  Fishery 
Ad,  1861,  snch  proprietor  or  board  of  conservators  may,  after 
gifbg  one  month's  notice  of  their  intention  to  the  owner  of  the 
bank  adjcHning  any  weir,  dam,  fishing  mill-dam,  or  obstruction, 
pnsent  a  petition  to  the  secretary  of  state  praying  to  be  allowed 
to  porchase  so  mnch  of  the  bank  adjoining  the  same  as  may  be 
ficcenary  for  such  fish  pass,  and  to  be  allowed  to  put  in  force 
the  povera  of  the  Lands  Clauses  Consolidation  Acts  with  respect 
to  the  porchase  and  taking  of  lands  otherwise  than  by  agreement, 
and  nch  prayer  shall  be  supported  by  snch  evidence  as  the 
aecretuy  of  state  may  require. 

Upon  the  receipt  of  such  petition,  and  upon  due  proof  of 
nodee  bang  given  to  the  owner  and  occupier  of  such  land,  the 
•ectetaiy  of  state,  after  satisfying  himself  that  the  board  are 
provided  with  funds  for  the  purchase  of  them,  shall  take  such 
petition  into  consideration,  and  may  either  dismiss  the  same  or 
direct  an  inquiry  in  the  district  in  which  such  weir,  dam,  fishing 
miU-dam,  or  obstruction  is  situated,  or  otherwise  inquire  into 
^  piopijety  of  assenting  to  the  prayer  of  such  petition. 


ip)2ik  25  Vict,  c  109,  s.  23. 
(q)  28  &  29  Vict.  c.  121,  s.  59. 
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After  the  completion  of  snch  inqairy,  the  secretuy  of  state 
may,  by  proTisioiial  order,  empower  the  said  proprietor  or  board 
to  pat  in  force  with  reference  to  so  mnch  of  the  bank  adjoinbg  tin 
said  weir,  dam,  fishing  mill-dam,  or  obstmction,  the  powen  of  tbe 
Lands  Clanaea  Conaolidation  Acta  with  respect  to  the  pnrehase  and 
taking  of  lands  otherwise  than  by  agreement,  with  snch  condi- 
tions  and  modifications  as  he  may  thuik  fit,  and  the  board  diall 
serre  a  copy  of  any  order  so  made  upon  the  owner  and  ocenpier 
of  the  said  land.  No  provisional  order  so  made  shall  be  of  any 
validity  nntil  the  same  has  been  confirmed  by  act  of  parliament, 
and  the  act  confirming  snch  order  shall  be  deemed  to  be  a  public 
general  act  of  parliament,  and  the  said  proprietor  or  board  shall 
be  thereupon  deemed  and  taken  to  be  ttie  promoters  of  an 
nndertaking  to  purchase  the  said  land  (q). 

Any  person  wilfully  altering  or  injuring  any  fish  pass,  or 
doing  any  act  whereby  fish  are  obstructed  or  liable  to  be  obstmeted 
in  using  such  fish  pass,  or  whereby  such  fish  pass  is  rendered  Jess 
efficient,  or  altering  the  bed  or  banks  of  the  river  so  as  to  render 
any  fish  pass  less  efficient,  or  using  any  ccmtrivanoe  or  doing  any 
act  whereby  fish  are  in  anywise  liable  to  be  scared,  hindered,  or 
prevented  from  passing  through  such  fish  pass,  or  doing  any  act 
for  the  purpose  of  preventing  salmon  from  passing  through  a 
fish  pass,  or  taking  any  salmon  in  its  passage  through  the  same, 
shall  forefeiy  such  oif euce  Inemp  a.  penalty  of  not  exceeding  fire 
pounds  for  a  first  offence,  and  not  exceeding  ten  pounds  for 
each  subsequent  offence,  and  shall  forfeit  any  salmon  taken  hj 
him  in  contravention  of  this  section,  and  any  inslmment  used 
by  him  in  taking  the  same :  and  a  further  penalty  of  not  exceed- 
ing one  pound  for  every  day  during  which  any  such  alteration, 
obstruction,  or  contrivance  is  continued  from  the  date  of  a  second 
conviction  for  such  offence,  in  additlan  to  any  expense  iHiidi 
may  be  incurred  in  restoring  such  fish  pass  to  its  fbmsr  state  of 
efficiency  (r). 

In  all  cases  where  any  fish  pass  has  been  already  constructed 
in  any  weir,  dam,  or  fishing  mill-dam,  and  has  received  the 
approval  of  the  secretary  of  state,  such  fish  pass  shall  be  deemed 
to  be  a  fish  pass  within  the  meaning  of  the  Salmon  Fishery 


iq)   36  &  87  Vict  c  71,  8.  49, 

(r)  24  &  25  Vict  c.  109,  s.  23;  36  &  37  Viet  c  71,  a.  4a 
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Acta^  1861  to  1873,  notwithstanding  snch  fish  paM  was  not 
coMtrncted  in  the  manner  and  by  the  partieg  specified  in  the 
SafanoA  FSdiery  Acts,  1861  to  1878.  And  it  shaU  be  lawfnl 
for  the  secretary  of  state  to  approre  and  certify  any  fish  pass 
thttaow  is  or  hereafter  shall  be  constracted,  if  he  is  of  opinion 
that  soeh  fish  peas  is  efficient  in  all  respects  and  for  all  purposes, 
as  if  the  same  had  been  constmcted  nnder  the  proyisions  of  the 
Salmon  Fishery  Act,  1861,  with  the  written  consent  and  appr<^ 
bstkn  of  the  secretary  of  state  («). 

On  spplication  to  the  secretary  of  state  by  any  board  of  con-  Alteration  of 
WfBtofs,  setting  forth  that  any  fish  pass  or  free  gap  within  their  S^^^' 
i&triet,  under  the  prorisians  of  the  Salmon  Fishery  Act,  1861, 
is  in  their  opinion  capable  of  improrement,  the  said  secretary  of 
ittte  may  direct  any  alteration  in  the  said  fish  pass  or  free  gap, 
or  may  direct  a  new  fi^h  pass  or  free  gap  to  be  made  in  another 
ate,  and  the  board  of  oonserrators  shall  defray  all  costs,  charges 
md  ezpeoaes  attending  the  alteration  or  erection  of  any  snch 
fiih  pass  or  free  gap,  and  for  the  purposes  of  this  section,  where 
a  riTcr  is  difided  into  separate  branches,  each  branch  shall  be 
considered  as  a  separate  river:  provided,  that  no  injury  shall 
be  done  nnder  the  exerdse  of  the  powers  given  by  this  section  to 
the  sipply  of  water  to  or  of  any  navigable  river,  canal,  or  other 
inland  naiigation  {t). 

Ihe  ahiices,  if  any,  for  drawing  off  the  water  which  wonld  9nppiy  of 
cdierwise  flow  over  any  dam  shall  be  kept  shut  on  Sundays  and  ^^^^  ^^ 
at  all  tunes  when  the  water  is  not  required  for  milling  purposes, 
in  snch  manner  as  to  cause  such  water  to  flow  through  the  fish 
pass,  if  any,  or  over  the  dam ;  and  any  person  making  default 
in  complying  with  the  requisitions  of  this  section  shall  incur  a 
penalty  not  exceeding  five  shiltmgs  per  hour  for  every  hour 
dnrisg  which  snch  default  continues ;  but  this  section  shall  not 
pndnde  any  person  from  opening  a  sluice  for  the  purpose  of 
letting  off  water  in  cases  of  flood,  or  for  milling  purposes,  or 
vhen  necessary  for  the  purposes  of  navigation,  or  for  cleaning 
or  repairing  any  dam  or  mill  or  the  appurtenances  thereof  (u). 

In  all  cases  in  which  it  is  alleged  that  a  board  of  conservators. 


W  36  &  37  Vict  c.  71,  s.  62. 

(0  28  &  29  Vict  c.  121,  s.  32. 

(k)  24  &  25  Vict.  c.  109,  s.  26;  36  &  37  Vict  c  71,  s.  68. 
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in  execating  the  powers  and  authorities  of  the  Salmon  FUheries 
Acts,  1861  to  1873^  hare  caused  anj  damage  to  or  iojoriooelx 
affected  anj  land  or  other  hereditaments  bj  reason  of  the  making 
or  maintaining  of  anj  fish  pass  or  other  work,  if  the  compensa- 
tion claimed  in  respect  of  such  alleged  damage  shall  not  exceed 
the  sum  of  fiftj  pounds^  the  same  shall  be  settled  bj  two  justices 
of  the  peace ;  but  if  the  compensation  shall  exceed  the  som  of 
fiftj  pounds,  the  same  shall  be  settled  by  arbitration^  in  acooni- 
ance  with  the  proTisions  of  the  Common  Law  Procedure  Act, 
1854 :  provided  always,  that  no  compensation  shall  bo  reooTered 
under  this  section  unless  proceedings  for  the  recoTery  of  the  nme 
are  instituted  within  two  years  from  the  date  of  the  erecCioii  of 
such  fish  pass  or  other  work  (tv). 

Whereas  it  is  expedient  that  the  dams  or  weirs  which  hare 
been  constructed  by  the  SeTem  commissioners  under  the  prori- 
sions  of  the  Seyem  Navigation  Acts,  1842  and  185S,  should  be 
placed  under  the  same  general  law  as  is  applicable  to  dams  or 
weirs  under  the  Sabnon  Fishery  Acts,  1861  to  1873:  Be  it 
therefore  enacted,  that  sections  one  hundred  and  fifty-eight,  one 
hundred  and  fifty-nine,  and  one  hundred  and  sixty  of  the  Serera 
Navigation  Act,  1842,  and  so  much  of  section  three  of  the  Seren 
Navigation  Act,  1853,  as  extends  their  operation  to  the  Tevkes- 
bury  weir  therein  mentioned,  be  hereby  repealed,  and  that  etch 
of  the  dams  or  weirs  constructed  by  the  Severn  commissioiien 
under  the  provisions  of  the  Severn  Navigation  Acts,  1842  ud 
1853,  respectively,  or  either  of  them^  shall  be  deemed  a  dam  or  weir 
within  the  meaning  of  the  Salmon  Fiaheiy  Act8»  1861  to  1873, 
and  the  provisions  of  the  said  acts  shall  apply  thereto;  and  that 
every  fish  pass  now  existing  in  the  said  dams  or  wein  or  either 
of  them,  or  which  may  be  constructed  therein  under  the  pron- 
sions  of  this  act,  shall  be  deemed  a  fish  pass  within  the  meaning 
of  the  Sahnon  Fishery  Acts,  1861  to  1878,  and  shall  be  main- 
tained in  an  efficient  state  by  the  said  Severn  commisBioDen  (y). 


(a?)  36  8c  87  Vict,  c  71,  s.  64. 
(y)  Sect.  55. 
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CHAPTER  VIIT. 

OBATXNOS. 

The  Salmon  Fishery  Act,  1873,  defines  a  grating  Deflvation  of 
as  "  any  device  approved  by  the  secretary  of  state 
for  preventing  the  passage  of  fish  through  any 
channel''  (a),  and  in  that  sense  the  word  is  used 
throughout  the  present  chapter. 

The  Salmon  Fishery  Act,  1861,  provided  for  ontiDgaiii 
the  erection  of  gratings,  to  prevent  the  descent  of  luppiyuig 
salinon  into  artificial  channels,  in  two  cases  (6):  towns  viui 
(1)  when  the  channel  was  used  for  the  purpose  of 
supplying  towns  with  water ;  and  (2)  when  used 
for  supplying  any  navigable  canal.     No  provision 
^as  made  in  that  act  for  the  erection  of  gratings 
at  the  head  or  tail  races  of  mills,  or  at  the  mouths 
of  small  brooks,  up  which  it  was  not  desirable  that 
salmon  should  go.     The   Salmon  Fishery  Act, 
1873  (c),  empowers  boards  of  conservators  to  put 
up  gratings  in  every  case,  and  to  fix  by  bye-law  {d) 
the  time  in  each  year  during  which  they  are  to  be 
l^ept  shut;  and  the  law  upon  the  subject  of  gratings 
to  watercourses  is  now  as  follows : — 

(I)  In  any  artificial  channel  used  for  the  pturpose 


(«)  36  &  87  Vict,  c  71,  s.  4. 

<b)  24  St  25  Vict  c.  109,  a.  18. 

(eS  86  &  87  Vict  c  71,  Part  IX.,  88.  68  to  61, 

(i)  Sect  89. 
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Kales  M  to  of  Bupplyinff  towDS  with  water,  by  wliicli 

the  erection  *  *  «/      C7  <*       ^ 

oTgimtiog*.  Balmon  or  the  young  of  salmon  are  liable 

to  be  led  aside  from  the  main  river,  the 
company  or  persons  having  control  of  such 
channel  are  bound  to  put  up  and  maintain 
a  grating  of  such  form  and  in  such  manner 
as  one  of  the  inspectors  shall  approve.  If 
such  grating  is  not  put  up  the  persons  are 
liable  to  a  penalty  not  exceeding  5/.  a  day 
for  the  first  offence ;  of  not  less  than  2/.  10^. 
nor  more  than  5/.  for  the  second ;  of  not  less 
than  5/.  for  the  third.  If  the  company  on 
person  fiiil  to  maintain  such  grating,  they 
or  he  are  liable  to  a  penalty  not  exceeding 
1/.  a  day  for  the  first;  of  not  less  than 
2/.  10«.  in  the  whole  for  the  second  offence ; 
of  not  less  than  6L  in  the  whole  nor  more 
than  IZ.  a  day  for  the  third  (c) ; 

(2)  If  the  channel  is  used  for  suppljring  any 

navifinible  canal,  the  company  or  persons 

taining,  an  approved  grating,  are  Uable  to 
the  like  penalties  as  in  the  former  case  (c); 

(3)  The  grating  must  be  so  fixed  as  not  to  inter- 

fere with  the  passage  of  boats  on  any  navi- 
gable canal  (c); 
Board  may       (4)  Any  board  of  couscrvators,  after  having  givcD 

place  gratings  x«        ^      ii  •  /•  -ii 

in  water-  notiC6  to  the  owucr  or  occupier  of  any  mill 

or  other  premises,  may  order  a  grating  to 
be  placed  in  any  watercourse,  mill-race, 

ic)  24  &  25  Vict.  c.  109,  &  13. 
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cat,  leat  or  chaniiel  for  conveying  water 
from  a  salmon  river  for  any  purpose  (d) ; 
{6)  Such  grating  is  to  be  placed  at  or  near  the 
poiDt  of  diveigenoe  and  the  point  of  return 
to  the  river  of  such  channel,  and  is  to  be 
of  such  &rm  and  dimensions  as  the  board, 
with  the  sanction  of  the  secretary  of  state, 
may  determine  {d) ; 
(6)  The  grating  is  to  be  placed  so  as  not  to  ob- 
struct any  channel  used  for  navigation,  nor 
to  interfere  with  the  effective  working  of 
any  mill  (d)» 
It  will  be  seen  that,  althoue:h  the  act  gives  omiMions 
boards  of  conservators  piwer  to  Let  gratingsTthe  SSi'" 
foUowing  points  seem  to  be  overlooked : — 
(i)  No  power  is  given  to  place  the  grating  if 
the  owner  of  the  mill,  or  of  the  land  where 
the  grating  is  proposed  to  be  put,  does  not 
consent; 
(ii)  No  power  is  given  to  the  board  to  go  on 

lands  to  erect  the  gratings ; 
(iii)  No  power  is  ^ven  to  purchase  any  lands 

requiate  for  the  purpose. 
These  omissions,  coupled  with  the  words  that  a 
gtatmg  is  not  to  interfere  with  the  effective  work- 
ing of  any  mill,  will  render  the  power  in  many 
cases  inoperative. 
The  next  provision  will,  in  practice,  be  still  Power  tn 

-  rm  «  .  1     Widen  clian- 

more  usdess.    The  secretary  of  state  is  empowered,  imi«. 
in  all  cases  which  he  shall  deem  expedient,  to  cause 

(<0  36  &  37  Vict  c.  n,  8.  58. 
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any  watercourse,  mill-race,  cut,  leat  or  other  chan- 
nel to  be  widened  at  the  expense  of  the  board  of 
conservators,  so  far  as  may  be  necessary,  to  com- 
pensate for  the  diminution  of  any  flow  of  water 
caused  by  the  erection  of  any  grating,  or  take 
some  other  steps  to  prevent  the  flow  of  water  being 
prejudicially  diminished  or  otherwise  injured  (e). 

This  section,  like  the  last,  &ils  to  provide  for 
the  case  where  the  owner  refiises  to  sell  the  land 
for  the  purpose  of  widening  the  channel.  The 
bill  as  originally  drawn  provided  for  applying  the 
sections  of  the  Lands  Clauses  Act  relating  to  the 
compulsory  purchase  of  land  to  this  case,  but  this 
provision  was  struck  out  and  the  act  left  in  its 
present  inefficient  state.  Not  only  is  there  no 
power  to  purchase  lands  compulsorily,  but  also  a 
board  of  conservators  has  no  power  to  purchase 
lands  voluntarily,  they  can  only  purchase  weirs 
and  dams  for  the  purpose  of  removal  (y);  and  it 
also  seems  doubtful  if  a  board  of  conservators  were 
to  decline  to  lay  out  the  money  in  widening  a 
channel,  what  power,  except  refusing  his  sanction 
to  the  erection  of  the  grating,  the  secretary  of  state 
has  to  compel  them  to  do  so. 
BottPd  may  With  the  conscut  of  the  secretary  of  state  the 
Btmootiuof  board  has  power  to  take  such  steps  as  he  ap- 
proves for  preventing  the  ingress  of  salmon  into 
streams  where  the  salmon  or  their  spawning  beds 
are,  from  the  nature  of  the  channel,  liable  to  be 


(0  36  ft,  87  Vict.  c.  71,  8.  69. 
(/)  28  &  29  Vict.  c.  IJri,  B.  27. 
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destroyed.  Bat  the  means  adopted  are  not  to 
prejudicially  interfere  with  any  water  rights  used 
for  purposes  of  manufacture,  agriculture,  drainage 
or  navigation  (^).  As  anj  grating  placed  across 
a  stream  must  more  or  less  interfere  with  some  one 
or  other  of  these  rights,  the  section,  although  it 
would  in  many  cases,  if  it  could  be  used,  be  most 
valuable,  is  by  the  proviso  rendered  practically 
valueless,  as  well  as  by  the  radical  objection  to  all 
the  grating  clauses  mentioned  above,  that  there  is 
really  no  power  of  enforcing  them  against  an  un- 
willing land  or  miUowner. 

When  the  sratinss  are  put  up  the  board  are  to  Board tode 
determine  by  bye-law  the  times  of  the  year  when  bye-tawiih© 
they  are  to  be  kept  up  across  the  head  race  and  «»«inflr«  •« 

^  .  ,         .  •         to  bo  ClOMd. 

tau  race  of  any  null  or  any  artificial  channel  (A). 
But  the  bye-law  will  not  authorize  any  grating  to 
be  kept  up  that  diminishes  the  supply  of  water  to 
any  mill,  or  interferes  with  the  passage  of  vessels, 
or  otherwise  injures  any  inland  navigation  or  lock. 
No  bye-law  will  apply  to  any  grating  placed  across 
an  artificial  channel  used  for  supplying  towns 
^th  water,  or  any  inland  navigation,  the  com- 
pany or  persons  having  the  control  of  them  being 
by  statute  obliged  to  keep  up  gratings  there  all 
the  year  round  (t).  As  every  grating  of  necessity 
diminishes  in  a  greater  or  less  degree  the  supply 
of  water  to  a  mill,  the  bye-laws  made  tmder  this 
power  will  probably  have  a  very  restricted  opera- 

(^)  86  &  37  Vict  c  71,  s.  60. 

(A)  Sect  39. 

(i)  24  &  26  Yict  c  109,  8. 13. 
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tlon  80  fiu:  as  relates  to  a  grating  in  the  head  race 
of  any  mill.  It  will,  however,  be  obseired  that  the 
words  here  are  different  firom  the  words  in  clause 
68,  which  speaks  of  the  effective  working  of  any 
miU,  thus  including  both  the  head  and  tail  race. 
As  the  grating  in  the  tail  race,  although  it  inter- 
feres with  the  effective  working  by  damming  back 
the  tail  water  on  the  mill  wheels,  does  not  at  all 
interfere  with  tiie  supply,  tiiere  is  nothing  to  pre- 
vent  a  very  stringent  bye-law  bdng  made  as  to 
keeping  up  gratings  in  tail  races  if  only  the  board 
can  even  get  them  placed  in  the  race  in  the  first 
instance. 
Maintenance       When  oucc  the  £Tatin£rs  are  erected  imder  the 

of  KratlmcBk 

Salmon  Fishery  Act,  1873,  it  is  the  duiy  of  the 
owner  of  the  land  adjoining  the  grating,  and  of 
the  owner  or  occupier  of  tiie  land  to  which  the 
channel  in  which  tiie  grating  is  placed  leads,  to 
take  all  reasonable  means  to  preserve  them  firom 
injury,  and  to  prevent  them  being  removed  (A).  It 
Duty  of  land-  will  bc  uotcd  that  ouly  a  ne&ntive  duty  is  thrown 

owner  m  ^  >/ 

on  the  landowner  and  his  tenant  not  to  touch  or 
let  any  one  else  touch  the  gratings;  nothing  is 
said  as  to  tiie  cost  of  maintaining  the  gratings, 
and  as  it  is  not  thrown  by  the  act  on  the  mill- 
owner  or  landowner,  it  jnust  be  borne  by  the  board. 
Indeed,  the  millowner  and  his  tenant  as  such  have 
nothing  to  do  with  the  gratings ;  it  is  the  adjoining 
landowner  or  the  owner  or  occupier  of  the  lands  to 
which  the  watercourse  leads  who  is  mentioned  in 

(*)  36  &  37  Vict.  c.  71,  a.  61. 
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tbe  act  It  is  doubtful  if  any  liability  of  a  posi- 
tive nature  (except  to  prevent  any  one  injuring  the 
giatiiig),  such  as  keeping  the  gratings  free  from 
nibbigh,  is  even  thrown  upon  the  landowner  or 
occupier.  The  duty  and  the  expense  of  erecting 
and  maintaining  them  belongs  to  the  board. 

If  any  owner,  occupier  or  other  person  either  in-tun-  to 
injures,  or  knowmgly  permits  the  gratings  to  be 
injured,  or  removes,  or  knowingly  permits  to  be  re- 
moved, any  part  of  them  during  the  time  they  are 
ordered  to  be  kept  up  by  any  bye-law,  or  improperly 
opens  them,  or  knowingly  permits  them  to  be  im- 
properly opened,  he  is  liable  for  every  such  injury, 
lemoval  or  improper  opening  to  a  penalty  of  not 
exceeding  6L  for  the  first  offence ;  not  less  than 
2/.  lOs.  nor  more  than  5L  for  the  second ;  not  less 
than  57.  for  the  third  offence  (/). 

If  by  reason  of  the  erection  of  any  crating  the  compen»a- 
ooaid  of  coiuservators  cause  any  damae^e  to  or  m-  injuriously 

,  •'  °  ^     affected  by 

J^ously  affect  any  land  or  other  hereditaments,  if  gntiugs. 
within  two  years  from  the  date  of  the  erection  of 
the  grating  proceedings  for  the  recovery  of  com- 
pensation are  taken,  the  board  will  be  liable  to 
paj  compensation  in  respect  of  the  alleged  damage. 
If  the  compensation  claimed  does  not  exceed  50/., 
then  the  amount  to  be  paid  is  to  be  settled  by  two 
niagistrates ;  if  it  exceeds  50/.,  then  it  is  to  be 
settled  in  accordance  with  the  provisions  of  the 
Common  Law  Procedure  Act,  1854  (wi). 

(I)  86  &  37  Vict  c.  71,  s.  61. 

(a)  See  the  proTisions  in  the  Appendix,  and  ante,  p.  163; 
^  &  87  rict  c  71,  8.  64.   • 
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It  win  be  observed  tbat  the  words  here  used, 
"  injnrtooBly  affect,"  are  very  wide,  and  the  inter- 
pretation they  hare  received  hy  the  courts  imder  the 
68th  Bection  of  the  Laods  Chiuses  Consolidation 
Act  is  still  wider ;  so  much  so  that  hardly  any 
grating  can  be  placed  in  a  Btream  that  does  not  in 
a  greater  or  less  degree  injuriously  aSect  the  pro- 
prietor abore  or  below  it  aa  well  as  the  miller. 
The  power  given  to  boards  of  conservators  as  to 
gratings,  although  it  appears  very  lai^,  is  in  reality 
so  fenced  round  by  provisions  and  restrictions  as 
to  be  very  small  indeed.  And  although  perhaps 
boards  of  conservators  have  no  more  useful  power 
than  that  of  saving  the  young  fry  of  salmon  in 
their  descent  in  the  spring,  and  the  spawning  fish 
in  their  ascent  in  the  autumn  from  the  destruction 
that  awaits  them  at  mills,  yet,  as  given  by  the 
Salmon  Fishery  Act,  1873,  if  boards  of  conser^ 
vators  wish  to  keep  clear  of  litigation,  there  is  no 
power  that  will  require  greater  discretion  in  put- 
ting into  force  than  that  of  placing  gratings  in 
watercourses. 


Statute  as  to  Gratings. 

"  OratiDg"  ahall  mean  and  include  any  device  approved  by  the 
secretary  of  Btate  for  preventing  the  passage  of  fish  throagh 
any  channel  (n). 
Where  salmon  or  the  jonng  of  salmon  are  led  aaide  ont  of  a 
main  stream  by  means  oi  any  artificial  channel  used  for  the  pur- 
pose of  anpplying  tovms  with  water,  or  for  supplying  any  navi- 
■  "■■le  canal,  the  company  or  persons  having  the  control  over  aach 
ficial  channel  Bha]l,withm  six  months  after  the  I  St  of  October, 

(«)  36  &  37  Vict  c  71,  e.  4. 
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186I»  pot  np  and  ahall  nuuntAin,  at  their  own  costs  and  charges,  Himon  into 
a  graliDg  or  gratbga  across  snch  channel,  for  the  purpose  of  pre-  stnama. 
▼cDtiog  the  descent  of  the  salmon  or  the  yonng  of  salmon,  and 
sach  grsting  or  gratings  shall  be  placed  in  snch  form  and  manner 
u  maj  be  approved  by  one  of  the  inspectors  of  fisheries ;  and  an  j 
eooBpsn J  or  persons  failing  to  pnt  a  grating  or  gratings  in  cases 
vhoB  thej  are  required  to  do  so  shall  incur  a  penalty  not  ex- 
eetdiag  five  pounds  for  eyery  day  after  the  expiration  of  snch 
period  of  six  months  during  which  he  fails  to  comply  with  the 
provisioos  of  this  section;  and  any  snch  company  or  person 
^ling  so  to  maintain  the  same  shall  incur  a  penalty  not  ex- 
ceeding one  pound  for  eyery  day  during  which  snch  failure 
oontinues:  provided  always,  that  no  snch  grating  shall  be  so 
l^seed  as  to  interfere  with  the  pasnge  of  boats  on  any  nayigable 
cuisl(tf). 

Any  board  of  conseryators  after  due  notice  to  the  owner  or  Ofrntiniri  in 
occupier  of  any  mill  or  other  premises,  at  the  expense  of  snch  ^•'«"*"•"*•• 
bond  daring  such  period  as  may  be  prescribed  in  each  year,  may 
vder  to  be  placed  in  any  watercourse,  mill  race,  cut»  leat,  or 
other  dumnel  for  conyeying  water  for  any  purpose  from  any  riyer 
frequented  by  salmon  at  or  near  the  point  of  divergence  from 
sod  return  to  snch  river,  or  either  of  Uiem,  or  in  any  other  suit- 
sble  plaee,  a  grating  of  snch  form  and  dimensions  as  they  shall 
^etamine:  provided  always,  that  nothing  herein  contained  shall 
sffeet  the  liability  of  any  person  to  place  and  maintain  a  grating 
or  gratings  across  any  artificial  channel  used  for  the  purpose  of 
soppljing  towns  with  water  or  supplying  any  navigable  csnal, 
sor  ahall  anthorixe  any  grating  to  be  placed  so  as  to  obstruct  any 
d^oel  used  for  navigation  or  in  any  way  to  interfere  with  the 
effective  working  of  any  mill  (^). 

In  sU  cases  of  construction  of  gratings  under  the  powers  of  Power  to 
^  set,  the  secretary  of  state  may,  in  snch  cases  as  he  shall  deem  neja. 
expedient,  cause  any  watercourse,  mill  race,  cut,  leat,  or  other 
cbaonel  to  be  widened  at  the  expense  of  such  board  so  far  as 
n^ccassry  to  compensate  for  the  diminution  of  any  flow  of  water 
^ved  by  the  erection  of  any  grating,  or  shall  take  some  other 


(<>)  24  &  25  Vict  c.  109,  s.  13. 
{p)  36  &  37  Vict.  c.  71,  s.  58. 
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Board  may 
place  gratings 
at  mouttui  of 
streama. 


Owner  to 

preserve 

gratings. 


Compenta- 
tlon  to  be 
paid  on  erect- 
ing flsh 
panes  or 
gratliiffs. 


means  to  preyent  the  flow  of  water  being  prejudicially  dimminhrf 
or  otherwise  injured  (^}. 

A  board  of  conaerrators,  with  the  conaent  of  the  aecrefearj  of 
state,  maj  adopt  snch  means  as  he  ahall  approTe  for  prerentiog 
the  ingress  of  saknon  into  streams  in  which  they  or  their  spairn* 
ing  beds  are,  from  the  natore  of  the  channel,  liable  to  be  deatroyed, 
bat  8o  that  no  water  rights  nsed  or  enjoyed  for  the  pupoflee  of 
mannfactnre,or  agricnltnral  purposes  or  drainage  or  navigatian, 
shall  be  prejudicially  interfered  with  thereby  (^). 

A  board  of  oonserrators  may  by  bye-Uw  determine  when 
gratings  shall  be  placed  daring  certain  times  of  the  year  scross 
the  head  and  tail  race  of  mills  and  across  any  artificial  channel, 
so,  however,  as  not  to  diminish  the  supply  of  water  to  any  mill, 
nor  to  interfere  with  the  passage  of  Tesaels  or  otherwise  injure 
any  inland  nayigation  or  lock,  bat  so  that  the  aboTe-mentsoned 
provisions  in  regard  to  artificial  channels  for  supplying  towns 
with  water  or  navigable  canals  are  not  affected  (r). 

The  owner  or  occupier  of  the  lands  adjoining  any  grsting 
erected  under  the  authority  of  the  Salmon  Fishery  Act,  1878, 
and  the  owner  or  occupier  of  the  lands  to  which  such  watercoone, 
mill  race,  cut,  leat,  or  other  channel  leads,  shall  take  all  reison- 
able  means  to  preserve  the  said  gratings  from  injury,  and  to 
prevent  the  same  from  being  removed;  and  in  case  any  owner, 
occupier,  or  other  person,  shall  injure  such  gratings,  or  nman 
any  part  of  them,  during  the  period  prescribed  for  any  soch 
grating  to  be  kept  up  by  any  bye-law  made  under  the  anthoritr 
of  that  act,  or  open  them  improperly,  or  knowingly  permit  them 
to  be  injured  or  removed  or  improperly  opened,  he  shall  for  every 
such  injury,  removal,  or  improper  opening,  forfeit  and  pay  any 
sum  not  exceeding  five  pounds  («). 

In  all  cases  in  which  it  is  alleged  that  a  board  of  cooservatocs, 
in  executing  the  powers  and  authorities  of  tiie  Salmon  Fiaheiiei 
Acts,  1861  to  1873,  have  caused  any  damage  to  or  injurionslT 
affected  any  land  or  other  hereditaments  by  reason  of  the 


(p)  36  &  37  Vict.  c.  71,  s.  69. 
(g)  Sect  60. 
(r)  Sect  39. 
(«)  Sect  61. 
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making  or  nudntiiiuiig  of  any  gnting,  if  the  oompenaatioii 
daiiiMd  in  respect  of  snch  alleged  damage  ahall  not  exceed  the 
sam  of  fiftf  pounds,  the  same  shall  he  settled  hy  two  justices  of 
the  pesce^  but  if  the  compensation  shall  exceed  the  sam  of  fifty 
poondB  the  same  shall  he  settled  hj  arhitration  in  accordance 
witii  the  proTisions  of  the  Common  Law  Piocednre  Act,  1854 : 
prorided  always,  that  no  compensation  shall  he  reooyered  under 
this  section  nnless  proceedings  for  the  reooTcry  of  the  same  are 
tnslitiited  within  two  years  from  the  date  of  the  erection  of  such 
fieh  ptsi,  gnting,  or  other  work  (Q. 


(0  36  &  ar  Vict  c.  71,  s.  64. 


1 


184 


LAW  OF  SALMON  FISHERIES. 


CHAPTER  IX. 


CLOSE  TIME. 


Sbct.  1.  AimuAL  Globe  Time. 
2.  Weekly  Close  Time. 
8.  Niohtlt  Close  Time. 
4.  EzpoBTATioN  OF  Fish. 


ClotewMon 
from  the  ear- 
Uent  tim«a. 


Falmon 
Fishery  Act, 
1861,  intxo- 


Segt.  1. — Annual  Close  Time. 

From  the  earliest  times  of  salmon  legislation  the 
capture  of  fish  during  certain  times  has  been  prohi- 
bited. As  far  back  as  the  year  1 2S5,  the  celebrated 
statute  of  Westminster  the  Second  (a)  imposed  a 
penalty  on  the  capture  of  salmon  at  certain  times 
of  the  year^  and  between  that  date  and  1861  the 
regulations  as  to  dose  time  have  been  innumerable. 
Up  to  1861^  the  close  season  was  fixed  bjthe 
magistrates  in  quarter  sessions,  and  consequently 
the  different  close  seasons  throughout  England 
were  nearly  as  variable  as  the  different  rirers. 
This  opened  a  great  door  to  firaud  and  poaching, 
and  one  of  the  recommendations  of  the  royal  com- 
mission of  1860  was  one  uniform  close  time 
throughout  England  and  Wales.  This  recom- 
mendation was  carried   into  effect  by  the  17th 

(tf)  18  Edw.  L,  Stat.  1,  c  47. 
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section  of  the  Salmoo  Fishery  Act,  1861  (J),  Jjj^^^ 
which  maices  it  illegal  to  fiah  for,  catch  or  attempt  ^^^ 
to  catch  or  kill  salmon  between  the  first  of  Sep- 
tember and  the  first  of  Febniarj  following,  both 
inclusive,  in  any  way  but  with  a  rod  and  line, 
fishing  with  which  was  thereby  allowed  up  to  the 
first  of  November  (c).  The  Act  of  1861  went  on  Bate  at 
to  provide  that  no  one  should  buy,  sell,  or  expose 
for  sale,  or  have  in  his  possession  for  sale,  any 
salmon  between  the  third  of  September  and  the 
second  of  February  following,  except  salmon  cured, 
pickled  or  dried  within  the  open  season,  or  salmon 
(anght  beyond  the  limits  of  the  act  (d).  It  will 
be  seen  thai  unless  it  could  be  proved  that  the 
salmon  was  for  sale  or  was  unclean  or  unseasonable 
it  was  no  offence  to  have  possession  of  salmon 
during  close  time. 

The  Act  of  1861  also  provided  that  the  Home  Exteiwionor 
Uffice,  on  the  application  of  the  justices  m  quarter  cio^  umc 
sessions,  might  extend  or  vary  the  close  season, 
that  is,  the  secretary  of  state  could  either  increase 
or  alter  the  close  season  (e) ;  but  if  they  altered  it 
this  difficulty  arose,  there  was  no  power  to  allow 
fish  to  be  sold  during  such  altered  time — the  capture 
was  legal  but  the  sale  illegal :  and  thus  the  varia- 
tion was  practically  useless,  for  the  sale  in  England 
being  illegal  the  exportation  of  the  fish  to  France 
was  illegal  also. 


{h)  24  &  25  Vict  c  109. 
(n)  Sect  17. 
(lO  8ect  19. 
(0  Sect  18. 
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date  Uiau. 


By  the  Salmon  Fishoy  Act,  1865>  tbe  appli- 
cation to  the  secietaij  of  state  was  to  be  made 
b J  a  board  of  conservators^  not  by  quarter  ses- 
sions (/). 

By  the  Salmon  Fishery  Ad,  1873  (y),  a  great 
change  has  been  made  in  the  Liw  as  to  dose  time. 
By  bye-law  the  boards  can  vary  the  dose  season, 
and  the  sale  of  fish  in  the  extended  open  time  is 
made  legal  (A).  The  doctrine  of  a  uniform  doee 
time  for  every  river  in  England  and  Wales  is 
abolished ;  and  each  river  can  now  fix  its  own  dose 
season  mthin  the  following  rules: — 

(1)  For  every  sahnon  river  in  England  and 
Wales  there  must  be  at  least  154  dajs 
close  time  for  every  kind  of  fishing  but  with 
rod  and  line  (t); 

(2)  Such  close  time,  if  it  does  not  beg^  before, 
must  do  so  on  the  Ist  of  November  for  all 
kinds  of  fiushing  but  with  rod  and  line(t); 

(3)  For  ninety-two  days  in  each  year  there  is 
to  be  no  fishing  for  salmon  whatever  (0; 

(4)  If  the  ninety-two  days  do  not  begm  before, 
they  must  begin  on  the  1st  of  December  in 
each  year  (t); 

(5)  No  salmon  can  be  sold  after  the  3rd  daj  of 
Norember  in  any  year  in  any  case  (A) ; 

(6)  If  no  bye-h&w  has  been  made  upon  the  sub- 
ject of  annual  close  time  the  times  remain 

(/)  28  ft  29  Vict  c.  121,  s.  24. 
(^)  36  &  37  Vict  c.  71. 
(A)  SecU.  39  and  19. 
(t)  Sect  39. 
ik\  Sect  19. 
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Bs  at  present^  and  no  person  can  fish  for, 
catch,  or  attempt  to  catch,  sahnon  between 
the  1st  of  September  and  the  1st  of  Febru- 
aiy,  both  inclnsiye,  except  with  rod  and 
]ine(/); 

(7)  If  the  board  of  conservators  hare  altered 
the  time  for  the  capture  of  sabnon,  then  the 
sahnon  may  be  sold  if  caught  during  such 
extended  open  time,  provided  its  capture 
was  lawftd  bj  other  means  than  bj  rod 
and  line  at  the  time  and  place  where  it  was 
caught  (m) ; 

(8)  Between  the  2nd  of  October  and  the  1st 
daj  of  February  following,  both  inclusive, 
in  imy  salmon  river  within  a  fiaheiy  district, 
no  person  may  fish  for,  catch  or  attempt  to 
catch  any  trout  or  char  (n) ; 

(9)  Between  the  2nd  of  October  and  the  1st  of 
February  no  person  may  buy,  sell,  or  ex- 
pose fi^r  sale,  or  have  in  his  possession  for 
sale  any  trout  or  char  (o). 

The  exemptions  from  the  above  rules  are : —  Exoepuom 

(1)  Persons  taking,  or  endeavouring  to  take, 
or  having  in  their  possession  any  salmon 
during  dose  time  for  artificial  propagation 
or  other  scientific  purposes,  with  the  written 
omsent  of  the  board  of  conservators  of  the 
district  (p); 

(0  24  &  26  Vict  c.  109,  8. 17. 

(w)  »  fie  87  Vict  c.  71,  s.  19. 

(•)  28  &  29  Vict  c.  121,  8.  64. 

W  86  &  37  Vict.  c.  71,  8.  20. 

{P)  U  &  25  Vict  c.  109,  8. 14;  28  &  29  Vigt.  c.  121,  s.  60. 
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S'ShiS'iS'       (2)  Persons  taking,  or  endeavouring  to  take,  or 
close  ume.  having  in  their  possession  any  trout  or  char, 

or  trout  or  char  roe,  with  the  consent  in 
writing  of  the  board  of  conservators  of  the 
district,  for  artificial  propagation  or  other 
purpose  (y) ; 

(3)  Persons  buying,  selling,  or  having  in  their 
possession  for  sale,  salmon  which  has  been 
cured,  salted,  pickled  or  dried  beyond  the 
limits  of  the  United  Kingdom,  it  resting 
with  them  to  prove  that  it  was  so  cured  or 
preserved  (r) ; 

(4)  Persons  buying,  selling,  or  having  in  their 
possession  for  sale,  cured,  salted,  pickled 
or  dried  salmon  caught  within  the  limits 
of  the  United  Kingdom,  provided  its  cap- 
ture by  any  means  except  a  rod  and  line 
was  lawfid  at  the  time  and  place  where  it 
was  caught,  the  burden  of  proving  that  it 
was  so  resting  with  die  person  having  the 
salmon  in  his  possession  (r)  ; 

(5)  Persons  buying,  selling  or  exposing  for  sale 
any  clean  fresh  salmon,  or  having  in  their 
possession  for  sale  any  salmon  which,  if 
caught  within  the  limits  of  the  Salmon 
Fishery  Acts,  was  legally  captured  by 
other  means  than  a  rod  and  line,  the  bur- 
den of  proving  which  rests  with  the  ac- 
cused (r) ; 


(q)  28  &  29  Vict  c.  121,  &  64. 
(r)  36  &  37  Vict.  c.  71,  s.  19. 
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(6)  Persons  bujing,  selling  or  exposing  for  sale, 
or  haying  in  their  possession  for  sale,  any 
clean  fresh  salmon  caught  beyond  the  limits 
of  the  United  Kingdom,  but  the  burden  of 
proving  it  was  so  caught  rests  with  the 
person  in  whose  possession  for  sale  it  is(«). 
It  win  be  seen  that  to  secure  conviction  against  BenniRite*  for 
any  person  having  salmon  m  then*  possession  for  couvicnou. 
sale  daring  the  annual  close  time,  the  prosecutor 
must  prove  that  the  defendant  had  salmon  in  his 
ponesnon  for  sale.     He  need  prove  nothing  more 
than  this,  the  possession  for  sale  being  prima 
&cie  illegal;  but  this  must  be  proved,  as  it  is  no 
offence  having  salmon  in  possession  during  close 
^e,  if  it  is  not  for  sale  and  is  not  unclean  or  un- 
seasonable. 

It  will  also  be  noted,  that  the  sale  of  trout  or  saie  or  trout 
cnar  durinor  close  time,  wherever  cauc^ht,  is  pro-  during  ciom 
'uoitea,  so  that  no  trout  or  char  of  any  kind  can  »«t«'y  "»»«»»• 
^  sold  in  England  or  Wales  between  the  2nd 
of  October  and  the  1st  February  (/). 

The  penalties  for  fishing  for  salmon  in  close 
time  are:— 
For  a  first  oflTence  not  exceeding  five  pounds,  pcii*uic«. 
and  not  exceeding  two  pounds  in  respect 
of  each  salmon  caught,  with  forfeiture  of 
all  salmon  caught,  and  any  net  or  move- 
able instrument  with  which  it  is  caught  (u). 


(')  36  &  87  Vict  c.  71,  §.  19. 

(0  Sect  20. 

(«)  24  &  25  Yict  c.  109,  s.  17;  28  &  29  Vict  c.  121,  8.  58. 
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For  a  second  offence  not  less  than  2/.  10«. 
and  not  exceeding  five  pounds  and  a  penalty 
not  less  than  one  pound  and  not  exceeding 
two  pounds  in  respect  of  each  fish  caught, 
but  it  is  not  obligatory  on  the  justices  to 
inflict  a  greater  fine  in  the  whole  than 
2/.  lOs,     For  a  third  offence  not  less  than 
5/.  in  all^  and  not  exceeding  5L  for  the 
fishings  and  22.  in  respect  of  each  salmon 
caught,  or  imprisonment  with  or  without 
hard  labour  for  not  less  than  one  nor  more 
than  six  months;  and  both  on  the  second 
and  third  conyictions  forfeiture  of  all  move- 
able nets  used  and  fish  caught  (a:). 
It  will  be  seen  on  reference  to  the  definition 
of  annual  close  season  in  the  Act  of  1873,  that  it 
wiU  not  be  necessary  in  any  bye-kw  vaiying  the 
annual  close  time  to  insert  any  penalty,  as  the 
statute  extends  the  penalties  to  the  close  time  as 
altered  by  bye-law  (y ). 

The  penalties  for  the  capture  of  any  tront  or 
char  during  close  time  are,  not  exceeding  2L  for 
the  first  offence;  not  less  than  H.  nor  more  than 
2/.  for  the  second;  not  less  than  2/.  for  the  third(r); 
and  on  each  conviction  forfeiture  of  all  trout  and 
char  caught  (2). 

The  penalty  for  selling  any  salmon,  or  having 
any  salmon  in  possession  for  sale,  during  close 


(a?)  24  &  25  Vict.  c.  109,  8.  17;  28  &  29  Vict  c  121,  ss.  56 
and  67. 

(y)  36&37Victc.  71,8.  4. 
(2)  28  &  29  Vict  c.  121,  8.  64. 
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time^  is  forfeiture  of  all  salmon  or  parts  of  salmon, 
and  not  exceeding  21.  for  each  salmon  or  part  of 
salmon  in  the  accused's  possession ;  for  the  second 
offence,  a  penalty  of  not  less  than  1 Z.  for  each  fish  or 
part  of  a  fish,  and  not  exceeding  21,,  with  forfeiture 
of  the  fish,  but  not  exceeding  in  the  whole  2/.  10«. ; 
for  the  thirds  not  less  than  27.  for  each  fish,  but 
not  exceeding  in  the  whole  51. ;  for  the  fourth,  not 
less  than  51.  for  each  fish  and  forfeiture  of  all 
fish  (J).  Formerly,  under  the  Sahnon  Fishery  Act, 
1861,  as  amended  by  the  Act  of  1865,  imprison- 
ment with  hard  labour  might  have  been  added, 
bnt  the  section  of  the  Act  of  1861  is  repealed,  and 
the  power  of  giving  imprisonment  is  not  reim- 
posed. 

The  penalty  for  selling  trout  or  char  during  penalty  on 
close  time  is,  for  the  first  offence,  not  exceeding  oi  char. 
1/.  for  each  trout  or  char ;  for  the  second,  not  less 
than  10s.  nor  more  than  one  pound  for  each  trout 
or  char,  it  not  being  compulsory  to  fine  in  the 
whole  more  than  21. 10s. ;  for  the  third,  of  not  less 
than  11.  for  each  trout  or  char,  but  it  is  not  com- 
pulsory to  fine  in  the  whole  more  than  5L;  and 
upon  each  conviction  the  forfeiture  of  all  trout  or 
char  bought,  sold,  exposed  for  sale,  or  in  the  pos- 
session of  the  accused  for  sale  (c). 

In  regard  to  fixed  engines,  the  proprietor  or  PaBsa^e  to  be 

•  /•  £1-  r  1  1.         -xT.-      left  through 

occupier  of  every  fishery  lor  salmon  must,  within  fixed  eDgii.es 

,  ,  ,  during  clutie 

thirty-six  hours  after  the  commencement  of  the  time. 
close  time,  remove  and  carry  away  firom  his  fishery 

(&)  36  &  37  Vict.  c.  71,  8. 19. 
(c)  Sect.  20. 
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the  inscales^  liecks^  tops  and  rails  of  all  croiveSy 
boxes  or  cribs^  and  all  planks  and  temporary  fix- 
tures for  taking  or  killing  salmon^  and  all  other 
obstructions  to  the  firee  passage  of  fish  within  his 
fishery,  otherwise  he  incurs  a  penalty  of  not  ex- 
ceeding 10/.  a  day  for  the  first  offence;  of  not  less 
than  5L  nor  more  than  10/.  a  day  for  the  second; 
of  not  less  than  20/.  for  the  third;  and  upon  each 
conviction  a  forfeiture  of  all  things  not  remored 
and  carried  aivay.  But  on  a  second  conviction 
the  magistrates  need  not  fine  the  accused  more 
than  2/.  10^. ;  and  on  the  third  conviction  more 
than  5/. ;  but  on  a  fourth  they  must  impose  the 
full  penalty. 

As  to  what  will  be  a  sufficient  compliance  with 
ffc^g*on  T.  this  section,  it  was  held,  in  the  case  of  Hodgson 
V.  Little  (J),  that  the  mere  removal  of  the  hecks 
in  a  fishing  mill-dam  and  not  opening  the  sluices 
as  well  was  not  a  sufficient  compliance.  That 
case  was  an  appeal  against  a  conviction  under  the 
20th  section  of  the  Salmon  Fishery  Act,  1861, 
for  obstructing  salmon  firom  passing  up  a  river 
after  the  commencement  of  the  annual  dose 
season. 

The  appellant  was  the  occupier  of  a  mill  on  the 
Biver  Tees  and  a  fishing  mill-dam,  which  had  been 
constantly  used  for  the  purpose  of  fishing.  On 
the  19th  of  May,  1862,  by  the  desire  of  his  land- 
lord, he  ceased  from  fishing  and  took  away  the 


LUUe, 


(d)  14  C.  B.,  N.  S.  Ill;  9  Cox.  C.  C,  8^5  32  L.  J.,  M.  C 
220;  8  L.  T.,  N.  S.  858;  10  Jar.,  N.  S.  46. 
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"  hecks  "  which  were  neoessarj  for  that  purpose,  ^f^***  ^• 
The  mill-dam  remained;  it  extended  across  the 
nTer,and  prevented  any  sahnon  (except  extremely 
active  ones)  from  passing  up  the  river.  He  was 
fined  for  not  leaving  the  sluices  open  when  the 
doee  season  commenced,  this  season  extending 
fiom  September  1st  to  February  1st ;  part  of  the 
dam  was  also  forfeited  by  the  justices. 

Chief  Justice  Erie,  in  delivering  judgment,  said : ' 
''The  appellant  in  this  case  is  the  occupier  of 
a  mill  and  fishing  mill-dam,  and  has  been  convicted 
under  the  20th  section  for  not  removing  obstruc- 
tions to  salmon  in  passing  up  the  river  during  the 
close  season.  He  had  a  fishery,  ue,,  a  material 
contrivance  or  engine  for  taking  fish.  The  20th 
section  provides  that  in  the  close  season  all  ob- 
stmcdons  shall  be  removed.  It  seems  to  me  that 
the  conviction  is  supported  by  the  direct  words  of 
the  section.  Though  the  ^  hecks '  have  been  re- 
moTed,  so  that  the  fishery  is  not  available  at  present, 
yet  the  rest  of  the  fishing  mill-dam  remains,  and 
no  fish  can  pass,  except  a  few  that  are  extraor- 
dinarily active.  It  seems  the  purpose  of  the  legis- 
Uture  to  secure  a  firee  passage  for  the  fish,  and  old 
dams  must  be  altered  to  effect  it.  The  appellant 
says  that  his  old  fishery  is  changed  into  a  mill- 
dam,  but  the  grand  question  is,  whether  he  can 
be  allowed  to  obstruct  the  fish,  and  on  that  point 
I  am  dear  the  conviction  was  right." 

Mr.  Justice  WiUes  said :  '^  I  am  of  the  same 
opinion.  The  legislature  says  that  all  obstructions 
of  whatsoever  nature  must  be  removed." 

B.  K 
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firS*^  ^'  ^'  J^^<5e  Bjles  said :  "  The  conyictaon  is 
sabstantiallj  right.  The  act  provides  for  the  free 
passage  of  the  fish  all  up  the  stream,  and  it  must 
be  constnied  so  as  to  preaenre  that  passage.  This 
comes  within  section  25 ;  it  is  either  a  new  dam, 
or  sach  an  alteration  of  an  old  one  as  to  cause  a 
complete  obstruction^  The  word '  fishery '  ocnnpze- 
hends  a  fixed  apparatus  for  fishing.  There  iras 
one  until  the  19th  May,  and  since  then  there  has 
been  neither  a  formal  nor  a  legal  abandonment  of 
it ;  it  might  be  used  again  to-morrow.  This  is  a 
case  in  which  we  should  put  a  mde  and  beneficial 
construction  on  the  act.*' 

Mr.  Justice  Keating  said :  ^'  I  am  of  the  same 
opinion.     The  fish  have  been  obstructed." 

oiMtracting        If  auY  pcrsou  duriug  the  annual  close  season 

the  poswure  _  i  •  • 

of  fl.«h  during  places  any  obstruction,  uses  any  contnvanoe,  or 

cloM  time.        *  i»        1  /•    1  •  1 

does  any  act  for  the  purpose  of  deterrmg  salmon 
passing  up  a  river,  except  fishing  in  a  l^al  way 
for  fish  other  than  salmon,  he  is  liable  to  a  penalty 
for  a  first  oflfence  of  not  exceeding  5L ;  for  a  second 
of  not  less  than  2Z.  10«.  and  not  exceeding  5L ;  ht 
a  third  offence  not  less  than  5/.  (e). 

In  addition  to  the  close  time  for  salmon  the 
Salmon  Fishery  Act,  1873,  incidentally  provides 
a  close  time  for  eels,  by  prohibiting  any  person 
between  the  1st  January  and  the  24th  June  in  any 
year  haying,  fixing,  or  using  in  any  salmon  riw 
any  baskets,  nets,  traps,  or  devices  fi>r  catching 
eels,  except  eel  baskets  not  exceeding  in  any  part 


CloM  time 
for  eclfl. 


(0)  36  &  37  Vict  c  71,  s.  16. 
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ten  inches  in  diameter,  constructed  so  as  to  be  fished 
with  bait  and  not  used  at  any  dam  or  weir  (/)• 

No  person  may  place  on  the  apron  of  any  weir  Lunpcm. 
any  basket,  trap,  or  device  for  taking  fish,  except 
wheels  or  leaps  for  taking  lampems  between  the 
Ist  of  August  and  the  1st  of  March  (/)• 

The  penalties  for  taking  eels  or  lampems  at  any  reoaiti«. 
other  time  are  for  the  first  offence  not  exceeding 
2/.  a  day,  for  the  second  not  less  than  2/.  10«.  in 
the  whole  and  not  exceeding  2/.  a  day,  for  a  third 
not  leas  than  bL  in  the  whole  and  not  exceeding 
2/.  a  day,  fur  the  fourth  and  any  subsequent  offence 
not  less  than  27.  a  day  (/). 

Sect.  2.-- Weekly  Close  Time. 

The   Salmon  Fishery  Act,   1861,  introduced  Y\mtll\r^ 
what  had  been  imtil  then  an  unknown  feature  in  2»e***  ^y  ^^« 

Soinion 

the  English  salmon  fishery  law,  **  weekly  close  JJJif'^'^^^ 
time."  In  order  to  give  the  upper  proprietors  a 
share  of  the  fresh-run  salmon  in  the  river,  and  to 
enable  the  fish  to  distribute  themselves  more  evenly 
over  the  whole  of  the  district,  all  fishing  for  salmon, 
except  with  rod  and  line,  was  prohibited  for  a 
certain  time  in  each  week. 

By  the  twenty-first  section  of  the  Salmon  Fishery 
Act,  1861  (^),  it  was  provided,  that  no  one  should 
fish  fi>r,  catch,  or  kill,  except  with  rod  and  line, 
any  sahnon  between  twelve  o'clock  on  Saturday  at 
noon  and  six  on  the  following  Monday  morning. 
The  upper  proprietors  having  for  some  time  past 

(/)  36  &  37  Vict  c.  71,  8. 16. 
(g)  24  &  25  Vict.  c.  109,  8.  21. 
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BaloMii 
Fi«hei7  Act, 
1878. 


Board  may 
by  bje-law 


stated  that  the  forty-two  hours  given  by  the  Act  of 
1861  was  not  a  sufficient  time  to  enable  the  fish 
to  reach  them,  the  Salmon  Fishery  Act,  1873, 
contains  some  new  provisions  on  the  subject  It 
leaves  forty-two  hours  weeUy  close  time  the  same 
as  before,  if  not  altered  by  bye-law;  but  it  em- 
dS  timi*^  powers  the  board  of  conservators  by  bye-law  to 
do  the  following  things : — 

(1)  Extend  the  weekly  dose  time  up  to  for^- 
eight  hours  (&); 

(2)  Make  the  weekly  dose  time  begin  any  time 
after  6  p.m.  on  Friday  and  terminate  any 
time  before  12  at  noon  on  the  following 
Monday  (i);  but  the  result  of  the  proviso 
liBiting  the  weekly  close  line  to  forty- 
eight  hours  makes  it  practically  impossible 
it  can  begin  before  Friday  at  midnight. 

(3)  Vary  the  weekly  close  time  so  that  it  maj 
begin  on  Friday  and  end  on  Sunday  at 
midnight,  or  begin  on  Saturday  at  6  p.3L 
and  terminate  on  Monday  at  noon.  In  fiict, 
vaiy  it  as  they  please,  the  only  restriction 
being  that  it  must  not  terminate,  if  varied 
at  all,  before  midnight  on  Sunday  (b) ; 

(4)  Vary  the  weekly  close  time  for  different 
parts  of  the  district,  so  that  at  one  point 
there  may  be  forty-eight  hours,  another 
forty-four,  another  forty-two;  so  that  it 
may  begin  on  Friday  at  midnight  in  one 
place,  at  another  on  Saturday  at  noon,  at 
another  on  Saturday  at  6  P.M. 


(b)  86  &  37  Vict  c  71,  a.  89. 
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Li  fiust,  the  conservators  are  empowered  to  vary  Limits  of 
the  weekly  dose  time  as  they  please  with  these 
limits: — 

(1)  It  must  be  not  less  than  forty-two  hours ; 

(2)  It  must  be  not  more  than  forty-eight  hours ; 

(3)  It  must  not  begin  earlier  than  Friday  at 
midnight; 

(4)  It  must  not  end  earlier  than  Sunday  at  mid- 

night; 

(5)  It  cannot  last  longer  than  Monday  at  noon. 

The  penalties  for  fishin&r  during:  weekly  close  Penalties  for 

.  '^  ,  o  o  ./  lishlngduTlng 

time  are,  m  any  case —  weekly  close 

Forfeiture  of  all  fish  caught  and  all  moveable 
nete,  or  instruments  used  in  catching  or  at- 
tempting  to  catch  them ; 
A  penalty  for  a  first  offence  not  exceeding  5/., 
and  a  further  penalty  of  not  exceeding  17.  in 
respect  of  each  fish  caught;  for  a  second 
offence  a  penalty  not  less  than  27.  lOs.  in  the 
whole  nor  more  than  57.,  and  not  less  than 
10«.  nor  more  than  17.  in  respect  of  each  fish 
caught ;  for  a  third  offence  of  not  less  than  57. 
in  the  whole,  and  not  exceeding  57.  and  17. 
for  each  fish  caught ;  and  for  a  fourth  of  not 
less  than  57.  and  17.  for  each  fish  caught  (c). 
On  the  second  and  on  every  subsequent  con- 
viction a  licensee  forfeits  his  licence  (<7). 
The  penalties  do  not  apply  to  the  owner  of  any  Ezoeptton  in 

putts  or  putchers  if  he  lets  down  a  net  in  such  a  pott*  and 

pntebenu 


i: 


I?)  24  &  25  Vict  c.  109,  8.  21. 

d)  28  &  29  Vict,  c  121, 88.  56  and  57. 


198  LAW  OF  SALMON  FISHERIES. 

way  or  uses  such  a  device  as  the  Home  Office 
approves^  so  as  to  prevent  salmon  passing  ioto  the 
putchers  during  the  weekly  close  time  (c). 
yopooAity         As  in  the  case  of  the  annual  close  time^  no 
poacd  by  bye-  penalty  need  be  imposed  by  any  bye-law  varying 
the  weekly  close  time,  as  the  Salmon  Fishery  Act, 
1873,  provides  that  aU  the  penalties  imposed  by 
the  Salmon  Fishery  Acts,  1861  to  1873,  shall 
apply  to  the  varied  or  altered  weekly  dose  time  (rf). 
Free  piurage        Evcry  proprietor  or  occupier  of  a  fishery  must, 
through  crib«  duriug  thc  wcckly  closc  time,  maintain  a  clear 
during  opening  of  not  less  than  four  feet  in  width  from 

time.  the  bottom  to  the  top  through  all  cribs,  boxes  or 

cruives  for  taking  salmon  within  his  fishery,  and  a 
fi^e  space  of  that  width  must  be  effectually  secured 
for  the  passage  of  fish  up  and  down  through  each 
box,  crib  or  cruive,  whether  used  for  the  purpose 
of  fishing  or  not,  and  to  maintain  such  opening 
the  inscales  and  rails  of  all  boxes,  cribs  or  cruives 
are  to  be  removed.  The  penalties  for  not  doing 
so  are  in  every  case  a  forfeiture  of  all  fish  taken, 
and  in  every  conviction  after  the  second  a  for- 
feiture of  licence;  for  a  first  offence  a  penalty  not 
exceeding  5/.,  and  a  further  penalty  not  exceeding 
1/.  for  each  fish;  for  a  second  offence  of  not  less 
than  21.  lOs.  nor  more  than  5/.,  and  not  less  than 
lOs.  nor  more  than  1/.  in  respect  of  each  fish,  bat 
it  is  not  compulsory  to  fine  more  than  2L  I0s>  in 
aU;  for  the  third  of  not  less  than  5/.  and  1/.  in 
respect  of  each  fish  caught,  but  it  is  not  compul- 


(r)  24  &  26  Vict.  c.  109.  8.  21. 
(d)  86  &  37  Vict.  c.  71.  8.  4. 
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Borj  to  fine  more  than  5/.  in  all;  for  a  fourth 
and  eveiy  sabseqnent  offence  of  not  less  than  5/. 
nor  less  than  1/.  for  each  fish^  or  imprisonment. 
In  the  case  of  Palmer  v.  Tucker  (e\  which  was  a  Patmtr  t. 

,  Tucker. 

prosecution  for  taking  salmon  during  the  weekly 
dose  term,  a  bystander  took  out  of  the  water  what 
he  aDeged  to  be  a  dead  fish.  It  had  been  acci- 
dentaDy  caugbt  during  the  weekly  close  time  and 
returned  to  the  water^  and  the  justices  convicted 
liun  of  taking  a  fish  during  the  weekly  close  time 
nnder  section  21  of  the  Salmon  Fishery  Act, 
1861.  Against  this  decision  the  defendant  ap- 
pealed,  but  the  court  held  that  there  being  evi- 
dence fix)m  which  the  magistrates  might  assume 
the  fi^  was  alive,  and  they  in  fitct  having  assumed 
80,  that  the  appellant  was  rightly  convicted  of 
taking  a  salmon  during  the  weekly  close  time. 
If  any  person  during  the  weekly  close  time  obitrnction 

I*-  .  .  to  ralroou 

places  any  obstruction,  uses  any  contrivance,  or  during 

'  ^  '  ^  ,  .  we«kly  close 

noes  any  act  to  deter  salmon  passmg  up  a  nver,  time. 
except  fishing  for  fish  other  than  salmon  in  a  law- 
&1  way,  he  is  liable  to  a  penalty  for  a  first  offence 
of  not  exceeding  5/. ;  for  a  second  offence  not  less 
than  2/.  \0s.  and  not  exceeding  5/. ;  for  a  third  of 
not  less  than  5/. ;  and  if  a  licensee,  for  a  second 
and  subsequent  offence,  forfeiture  of  licence  (/). 


Sect.  3. — Nightly  Close  Time. 
To  carry  out  more  effectually  the  principle  of  NJRi«t  net- 
the  Salmon  Fishery  Act,  1861,  that  all  the  pro-    °** 

(je)   Not  reported. 

(/)  86  &  37  Vict.  c.  71,  8. 16. 
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prietors  in  a  fishery  district  are  entitled  to  a  share 
of  clean-ran  fish^  the  Salmon  Act,  1873,  has 
given  boards  of  conservators  power  by  bye-law  to 
prohibit  netting  at  night  in  inland  waters.  It  is 
well  known  that  salmon  travel  principally  at  night, 
and  that  the  night  netter  catches  the  fish  while 
on  their  journey  up  the  river.  To  give  the  fish  a 
chance  of  escaping,  the  conservators  may  now 
make  a  bye-law  to  prohibit  the  use  in  their  dis- 
trict in  any  inland  water  of  any  net,  except  a 
landing  net  or  a  net  for  taking  eels,  between  the 
expiration  of  the  first  hour  after  sunset  and  the 
last  hour  before  sunrise  (/ ). 

As  in  aU  the  other  bye-laws  the  penalty  for 
fishing  at  night  in  breach  of  it  will  be  not  exceed- 
ing 51.  for  the  first  offence,  not  less  than  2/.  10s. 
nor  more  than  5/.  for  the  second,  not  less  than  5/. 
for  the  third,  and  on  conviction  of  a  second  or 
any  subsequent  offence  forfeiture  of  licence. 
Nijrhtnct-  It  mav  bc  mentioned  that  the  prohibition  of 

tlnjf  on  the  ,  •'  .  ,  *^ 

Bevem.  mght  netting  is  but  a  return  to  the  old  law  that 
has  been  in  force  for  nearly  a  century  on  the 
Severn.  By  the  Severn  Act,  18  Geo.  3,  c.  33,  night 
netting  was  forbidden ;  the  Salmon  Fishery  Act, 
1861,  however,  repealed  so  much  of  the  Severn 
Act  as  related  to  salmon:  thus  on  that  river 
there  was  this  curious  anomaly — anight  netting  for 
salmon  was  legal,  night  netting  for  all  other  kinds 
of  fish  illegal. 

It  may  be  noticed  that  this,  though  one  of  the 
most  important  of  the  bye-law  clauses,  is  not  one 

(/)  36  &  87  Vict  c.  71,  8.  39. 
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where  a  compulfioiy  inquiry  can  be  had;  it  is 

in  this  case  purely  discretionary  with  the  secretary 

of  state  whether  he  will  grant  an  inquiry  or  not. 

It  also  seems  that  the  bye-law  is  an  absolute  pro-  AppiiMto 

hibition  against  all  netting  whether  with  fixed  or 

moveable  nets,  and  so  will,  to  a  certain  extent, 

apply  to  fixed  engines,  such  as  stop  nets,  if  used 

in  inland  waters.     The  bye-law  applies  to  fi^esh 

water  only ;  tidal  waters  do  not  come  within  its 

purriew. 


Sect.  4. — Exportation  of  Fish. 

After  the  Salmon  Fishery  Act,  1861,  was  Exportation 
passed,  and  the  sale  of  salmon  or  the  possession  of 
salmon  for  sale  during  the  annual  close  time  pro- 
hibited, the  law  was  fii^quently  evaded  by  sending 
sahnon  caught  here  during  close  time  to  France 
to  be  sold  there.  To  put  a  stop  to  this  practice 
the  Salmon  Acts  Amendment  Act,  1863  (^),  was  26  vict.c  lo. 
passed,  which  after  reciting  in  the  preamble  that 
the  sale  of  salmon  in  England  is  prohibited  be- 
tween the  3rd  day  of  September  and  the  2nd  day 
of  February ;  in  Ireland  during  the  time  the  cap- 
ture of  salmon  is  prohibited  in  any  fishery  district  j 
itt  Scotland  between  the  commencement  of  the 
latest  and  the  termination  of  the  earliest  annual 
close  time  fixed  for  any  district ;  and  in  the  Tweed 
between  the  14th  day  of  September  and  the  15th 
•Jay  of  February,  and  that  the  law  was  evaded  by 

(^)  26  Vict,  c  10. 
k5 
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the  exportation  for  sale  in  France  and  other 
foreign  countries  of  salmon  that  could  not  legally 
be  sold  within  the  limits  of  the  United  Kingdom, 
proceeded  to  enact  that  no  unclean  or  unseason- 
able salmon,  and  no  salmon  caught  during  the 
time  at  which  the  sale  of  salmon  is  prohibited  in 
the  district  where  it  is  caught,  shall  be  exported 
or  entered  for  exportation  from  any  part  of  the 
United  Kingdom  to  any  place  not  part  of  the 
United  Kingdom,  under  a  penalty  not  exceeding 
51.  a  fish  and  the  forfeiture  of  aU  salmon  so  ex- 
ported or  entered  for  exportation  {/), 
5^0(11^°"  I^  order  to  make  conviction  easier  between  the 

3rd  of  September  and  the  2nd  of  February,  a 
period  extended  by  a  subsequent  act  to  the  3rd  of 
September  and  the  30th  of  April  {ff),  the  onus  of 
proving  that  any  salmon  were  legally  entered  for 
exportation  is  thrown  upon  the  person  entering 
them. 
provLsions  of  By  thc  Salmou  Fishcry  Act,  1865  (h),  it  is  pro- 
Fishery  Act,   yidcd  that  all  salmon  intended  for  exportation  are 

l>S65,a8tothe  ^.  *^  ^ 

exportation  of  to  bc  entered  at  the  intended  place  of  exportation 

salmon.  -l  jt 

with  the  oflScer  of  customs  before  shipment ;  and 
any  salmon  shipped,  exported  or  brought  to  any 
place  for  exportation  between  the  3rd  of  December 
and  the  2nd  of  February,  extended  by  a  subse- 
quent act  to  the  30th  of  April  (ff\  contrary  to  this 
section,  are  to  be  forfeited ;  and  the  person  shipping 
or  bringing  the  same  for  exportation  is  liable  to  a 


(/)  26  Vict.  c.  10,  8.  3. 
(ff)  33  &  34  Vict.  c.  33. 
(A)  28  &  29  Vict.  c.  121,  8.  65. 
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penalty  not  exceeding  2/.  for  eyeiy  salmon.  The 
officer  of  customs  is  empowered  to  open  any  parcel 
be  suspects  contains  salmoni  and  detain  any  salmon 
until  l^al  proof  is  given  of  the  fish  being  legally 
exported ;  and  if  before  that  is  done  the  fish  be- 
comes unfit  for  human  food  it  may  be  destroyed. 
It  was  found  that,  notwithstanding  these  stringent 
radiations,  at  the  opening  of  the  fishing  season  a 
large  number  of  unclean  and  unseasonable  salmon 
were  still  exported  to  France;  and  as  the  onus  of 
proving  that  they  were  so  rested  with  the  prose- 
cutor, the  Salmon  Acts  Amendment  Act,  1870, 
to  make  fiirther  provision  for  preventing  the  ex- 
portation  of  salmon  that  could  not  legally  be  sold 
within  the  limits  of  the  United  Kingdom,  extended 
the  operation  of  the  Salmon  Acts  Amendment 
Act,  1863,  and  the  sixty-fifth  section  of  the 
Salmon  Fishery  Act,  1865,  fcom  the  2nd  of  Feb- 
niaiy  to  the  30th  of  April,  so  that  the  law  on  the 
subject  now  stands  as  follows : — 

(1)  No  unclean  or  unseasonable  salmon  may  be  Rtucs  a^  to 

-  -   -  .  the  export  of 

exported,  or  entered  for  exportation,  at  any  satmon. 
time  from  any  part  of  the  United  Kingdom 
to  parts  beyond  the  seas  (i): 

(2)  No  salmon  caught  during  the  time  at  which 
the  sale  of  salmon  is  prohibited  in  the  dis- 
trict where  it  is  caught  may  be  exported,  or 
entered  for  exportation,  firom  any  part  of 
the  United  Kingdom  to  parts  beyond  the 
seas (A): 

(i)  26  Vict.  c.  10,  8.  3. 

{k)  Ibid. ;  33  &  34  Vict  c.  83,  8. 1. 
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(3)  The  onus  of  proving  that  any  salmon  ex- 
ported, or  entered  for  exportation,  between 
the  3rd  of  September  and  the  30th  of  April 
following,  is  not  unclean  and  unseasonable 
rests  with  the  exporter  (A) : 

(4)  The  onus  of  proving  that  the  capture  of 
salmon  for  sale  was  lawfid  when  the  sahnon 
exported,  or  entered  for  exportation,  was 
caught  between  the  3rd  of  September  and 
the  30th  of  April  following  rests  with  the 
exporter  (/). 

Between  those  dates  all  the  complainant  has  to  do 
to  secure  a  conviction  is  to  prove  that  the  salmon 
were  exported,  or  entered  for  exportation.     The 
penalty  on  exporting,  or  entering  for  exportation, 
any  salmon,  in  contravention  of  these  rules,  is  5L 
for  each  fish  and  the  forfeiture  of  all  the  salmon. 
It  would,  however,  seem  doubtfiil  if  the  forfeiture 
extends  to  the  boxes  or  packages  containing  the 
fish.     These  four  rules  apply  to  the  whole  of  the 
United  Kingdom,  and  only  to  salmon  exported 
abroad,  not  to  salmon  sent  £rom  Ireland  to  I^ng- 
land,  or  Scotland  to  England. 

The  following  rules  relate  only  to  salmon  ex- 
ported firom  England  and  Wales  wherever  tlxey 
may  be  sent : — 

(1)  All  salmon  intended  for  exportation  are  to 
be  entered  for  that  purpose  with  the  proper 
officer  of  customs  at  the  port  or  place  of 
exportation  before  shipment  (m) : 


(A)  26  Vict.  c.  10,  8.  3;  33  &  34  Vict.  c.  33,  8.  1. 
(0   33&34Vict.  c.  33,8.  2. 
(m)  28  &  29  Vict.  c.  121,  8.  65. 
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(2)  Between  the  3id  of  September  and  the  30th 
of  April  following,  any  salmon  shipped  or 
exported  or  brought  to  any  wharf,  quay  or 
other  place  for  exportation,  and  not  entered 
with  the  proper  oflScer  of  customs,  are  for- 
feited (n): 

(3)  Between  the  3rd  of  September  and  the  30th 
of  April,  the  person  shipping,  exporting  or 
bringing  for  exportation,  any  salmon  not 
previously  entered,  is  liable  to  a  penalty  of 
2/.  per  8ahnon(o): 

(4)  Between  the  3rd  of  September  and  the  30th 
of  April,  any  officer  of  customs  may  open 
any  parcel  entered,  or  intended  for  exporta- 
tion, or  brought  to  any  quay,  wharf  or  other 
place  for  that  purpose,  he  suspects  to  con- 
tain salmon  (n) : 

(5)  Between  the  3rd  of  September  and  the  30th 
of  April,  any  officer  of  customs  may  detain 
any  salmon  entered,  or  intended  for  exporta- 
tion, or  brought  to  any  quay,  wharf  or  other 
place  for  that  purpose,  until  proof  is  given 
that  the  exportation  of  such  sabnon  is 
legal  (n). 

And  if,  before  such  proof  is  given,  the  salmon 
tiecomes  unfit  for  human  food,  the  officer  of  cus- 
toms may  destroy  the  same  («). 


(fi)  28  &  29  Vict.  c.  121,  8.  66. 
{0)  Ibid.;  33  &  34  Vict  c  83,  9.  2. 
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Close  time. 


Statutes  as  to  Close  Time. 

1.  Ahwal. 

*  Anniiml  cloee  season  ^  shall  mean  the  anniud  dose  season  for 
■11  kinds  Off  salmon  fishing  except  br  rod  and  line  appli- 
cable to  and  in  force  in  the  fishery  district  or  pisce  in 
which  anj  ofEence  charged  shall  be  committed,  and  til 
penalties,  forfeitares,  pTooeedings,  powers  and  things  de- 
scribed in  the  serenteenth  and  twentieth  sections  of  the 
Salmon  Fishery  Act,  1861,  as  applicable  to  the  periods 
therein  specified,  or  intended  to  be  specified,  as  the  annual 
dose  season,  shall  be  deemed  to  apply  to  the  annual 
season,  as  it  may  hare  been  or  shall  be  lawfully  varied 
from  time  to  time  in  each  fishery  district  respectirely: 

"  Close  season  for  rods  "  shall  mean  and  indode  the  annaal 
season  doring  which  at  any  pardcnlar  place  it  is  or  shall 
be  unlawful  at  that  place  under  the  prorisions  of  the 
Salmon  Fishery  Acts,  1861  to  1873,  to  fish  for,  kill, 
take,  or  destroy,  or  attempt  to  kill,  take,  or  destroy,  any 
salmon  with  a  single  rod  and  line  ($)• 

Bettrietions  as  to  I%me$  of  Hihiiu^. 

No  person  shall  fish  for,  catch,  or  attempt  to  catch  or  kill 
salmon  between  the  days  herdnafter  mentioned  (which  interral 
is  herein  referred  to  as  the  close  season);  that  is  to  say,  between 
the  first  day  of  September  and  the  first  day  of  Febmary  fol- 
lowing, both  inclusive,  except  only  that  it  shall  be  lawfnl  to  fish 
with  a  rod  and  line  between  the  first  day  of  September  and  the 
first  day  of  November  following,  both  inclusive;  and  any  person 
acting  in  contravention  of  this  section  shall  forfeit  any  salmon 
caught  by  him,  and  shall,  in  addition  thereto  incur  a  penalty  not 
exceeding  five  pounds,  and  a  further  penalty  not  exceeding  two 
pounds  in  respect  of  each  salmon  so  caught  (r);  and  any  net  or 
moveable  instrument  used  in  committing  such  offence,  and  the 
convicting  justices  shall  direct  the  same  to  be  sold  or  destroyed, 
and  the  proceeds  of  such  sale  shall  be  paid  to  the  conservators  of 
the  district  («). 


(q)  36  &  37  Vict  c.  71,  s.  4. 
(r)  24  &  25  Vict.  c.  109,  s.  17. 
(#)  28  &  29  Vict.  c.  121,  s.  68. 
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A  boBid  of  oonaenrators  maj  bj  bye-law  alter  the  commence-  Board  bj  bve. 
meat  tnd  tenninatioD  of  the  annaal  cloee  aeason  as  to  the  whole  ^^°^e  *^ 
or  ptrt  of  the  dirtrict,  so  that  sach  close  season,  when  so  altered, 
iball  not  be  less  than  one  hundred  and  fifty-fonr  dars,  for  all 
modes  of  salmon  fishing,  except  with  rod  and  line,  and  shall  not 
eoaunenoe  later  than  the  firsc  of  NoTember  in  each  year,  and  as 
ngirds  fishing  with  a  rod  and  line,  so  that  snch  close  season 
slun  not  be  le»  than  ninety-two  days,  and  shall  not  commence 
later  than  the  first  of  December  in  each  year  (t). 

In  a  salmon  river  ntnate  in  a  fishery  district  snbject  to  a  close  time  for 
board  of  oQnserrators  no  person  shall  fish  for,  catch  or  attempt  ^^  "^ 
to  catch,  or  kill  any  trout  or  char  between  the  second  day  of 
October  and  the  first  day  of  February  following,  both  inclnsiye; 
ud  any  person  wilfully  killing  any  trout  or  char  in  any  snch 
river  as  aforesaid  during  such  interval  as  aforesaid  shall  forfeit 
uj  troQt  or  char  caught  by  him,  and  shall,  in  addition  thereto, 
be  liable  to  a  penalty  not  exceeding  two  pounds  for  each  offence: 
fnnided  always,  that  nothing  herein  contained  shall  apply  to 
>07  person  haTUig  in  his  possession  trout  or  char,  or  trout  or 
char  roe,  for  the  purpose  of  artificial  propagation  or  other  pur- 
ple, if  such  person  has  the  permission  in  writing  of  the  board 
of  tbe  district  in  which  the  river  runs  from  whence  such  trout, 
chsr,  or  trout  or  char  roe,  has  been  taken  to  catch  such  trout  or 
(btf,  and  to  have  in  his  possession  such  trout  or  char,  or  trout 
^  char  roe,  for  the  purposes  aforesaid  (u), 

Ko  person  shall  buy,  sell,  or  expose  for  sale,  or  hare  in  his  Pcnnities  on 
P^^SMflsion  for  sale,  any  salmon  or  part  of  any  salmon  between  during  ciUe 
the  third  day  of  September  and  the  first  day  of  February  fol-  ^^^»«- 
^^''^gi  both  inclusive.    And  any  person  acting  in  contraven- 
tion of  this  section  shall  forfeit  any  salmon  or  part  of  any 
^on  so  bought,  sold,  or  exposed  for  sale,  or  in  his  possession 
^or  Bile,  and  shall  incur  a  penalty  not  exceeding  two  pounds  for 
*^  snch  salmon  or  part  of  any  salmon.    But  nothing  herein 
contained  shall  apply  to  any  person  buying,  selling,  or  exposing 
^orsale  or  having  in  his  possession  for  sale  any  salmon  which 
has  been  cured,  salted,  pickled,  or  dried  beyond  the  limits  of  the 
t^nited  Kingdom,  or  if  within  the  limits  of  the  United  Kingdom 
^▼een  the  first  day  of  February  and  the  third  day  of  November 
tn  any  year,  or  any  dean  fresh  salmon  caught  within  the  limits  of 

(f)  36  &  37  Vict  c.  71,  s.  89. 
(«)  28  &  29  Vict  c.  121,  s.  64. 
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the  Salmon  Fiaherj  Acts,  proyided  its  capture  by  anj  net,  instni- 
ment,  or  derice  other  than  a  rod  and  line,  was  lawful  at  the  time 
and  in  the  place  where  it  was  caught,  or  to  any  clean  fresh  salmon 
caught  at  any  time  beyond  the  limits  of  the  Salmon  Fishery  Acts, 
proTided  its  capture  by  any  net,  instrument,  or  device  other  than 
a  rod  and  line,  if  within  the  United  Kingdom,  was  lawful  at  the 
time  and  in  the  place  where  it  was  caught;  but  the  burden  of 
proving  that  any  clean  fresh  salmon  so  bought,  sold,  exposed  for 
sale,  or  in  the  possession  of  any  person  for  sale,  was  captured  abroad 
or  lawfully  captured  within  the  United  Kingdom,  shall  lie  on  the 
person  selling  or  exposing  for  sale,  or  having  in  his  possession 
for  sale  any  such  salmon;  and  the  burden  of  proving  that  any 
cured,  salted,  pickled,  or  dried  salmon  was  cured,  salted,  pickled, 
or  dried  elsewhere  than  in  the  United  Kingdom,  or  if  within  the 
United  Kingdom,  then  between  the  first  day  of  Februaiy  and 
the  third  day  of  November  in  any  year,  shall  lie  upon  the  per- 
son in  whose  possession  for  sale  such  salmon  is  found  («). 

No  person  shall  buy,  sell,  or  expose  for  sale,  or  have  in  his 
possession  for  sale  any  trout  or  char  between  the  second  day  of 
October  and  the  first  day  of  February  following,  both  inclusive; 
and  any  person  acting  in  contravention  of  this  section  shall  for- 
feit any  trout  or  char  so  bought,  sold,  or  exposed  for  sale,  or  in 
his  possession  for  sale,  and  shall  incur  a  penalty  not  exceeding 
one  pound  for  every  such  trout  or  char  (y). 

The  proprietor  or  occupier  of  every  fishery  for  salmon  shall, 
within  thirty-six  hours  after  the  commencement  of  the  close 
season,  cause  to  be  removed  and  carried  away  from  the  waters 
within  his  fishery  the  inscales,  hecks,  tops,  and  rails  of  all 
cruives,  boxes,  or  cribs,  and  all  planks  and  temporary  fixtures 
used  for  taking  or  killing  salmon,  and  all  other  obstructions  to 
the  free  passage  of  fish  in  or  through  the  cruives,  cribs,  and 
boxes  within  his  fishery;  and  if  any  proprietor  or  occupier  omits 
to  remove  and  carry  away  in  manner  aforesaid  any  things  hereby 
required  to  be  removed  and  carried  away  he  shall  incur  the  fol- 
lowing penalties ;  (that  is  to  say,) 

(1)  He  shall  forfeit  all  the  engines  or  other  things  that  are 
not  removed  and  carried  away  in  compliance  with  this 
section; 

(2)  He  shall,  for  every  day  during  which  he  suffers  such 


(»)  36  &  37  Vict.  c.  71,  s.  19. 
(y)  Ibid.  .8.  20. 
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thrags  to  renudn  nnreinoTed  beyond  the  period  prescribed 
bj  this  act,  paj  a  sum  not  exceeding  ten  pounds  (y). 
No  penon  ahal],  during  the  annual  close  seascNi,  in  any  year,  interference 
plsce  any  obetrnctaon,  use  any  oontriTance,  or  do  any  act,  for  ^^£^1^ 
the  pmpQse  of  deterring  salmon  from  passing  up  a  river;  and  •"»• 
my  peram  acting  in  oontraTention  of  this  section  shall  be  liable 
to  a  penalty  of  not  exceeding  five  pounds:  provided  always,  that 
nothing  in  this  section  shall  apply  to  any  kind  of  fishing  for  fish 
other  than  salmon  legally  practised  in  any  river  (s). 

2.  WxsKLT  Clobb  Timb. 

The  **veekly  close  season"  shall  mean  the  weekly  close  sea-  ''Weekij 
ion  for  all  kinds  of  salmon  fishing  except  by  rod  and  line  appli-  °^*^  Mason, 
etble  to  and  in  force  in  the  fishery  district  or  place  in  which  any 
offence  charged  shall  be  committed,  and  all  penalties,  forfeitnres, 
proceedings^  powers,  and  things  described  in  the  twenty-first  and 
tvcDty-seoond  sections  of  the  Salmon  Fishery  Act,  1861,  aa 
spplicable  to  the  periods  therein  specified,  or  intended  to  be 
sfedfied,  as  the  weekly  close  season,  shall  be  deemed  to  apply 
to  the  weekly  dose  season,  as  it  may  have  been  or  shall  be 
lavfally  varied  from  time  to  time  in  each  fishery  district  re- 
spectively (a). 

Kg  person  shall  fish  for,  catch,  or  kill  by  any  means  other  Weekly  cioee 
than  a  rod  and  line,  any  salmon  between  the  hour  of  twelve  of  ^^^ 
the  dock  at  noon  on  Saturday  and  the  boor  of  six  of  the  clock 
on  Monday  morning;  and  any  person  acting  in  contravention  of 
this  Bectioo  shall  forfeit  all  fish  taken  by  him,  and  any  net  or 
moTcable  instrument  used  by  him  in  taking  the  same,  and 
in  addition  thereto  shall  incur  a  penalty  not  exceeding  five 
pounds,  and  a  further  penalty  not  exceeding  one  pound  in  re- 
spect of  each  fish  so  taken  between  twelve  of  the  clock  at  noon 
on  Satarday  and  six  of  the  clock  on  Monday  morning;  but 
nothing  in  this  section  contained  shall  compel  the  owner  of  any 
potts  or  pntchers  to  remove  or  draw  up  the  same  during  snch 
time  ss  is  mentioned  in  this  section,  or  subject  him  to  a  penalty, 
80  that  he  lets  down  a  net  in  snch  manner  or  uses  such  other 
^e^  ss  the  Home  Office  approves  for  the  purpose  of  preventing 

(y)  24  &  25  Vict  c.  109,  s.  20. 
(«)  36  &  37  Vict  c.  71,  8,  16. 
(a)  Ibid.  8. 4. 
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salmon  paasmg  into  the  potts  and  patdiers  daring  the  time 
aforesaid  (b), 

A  board  of  conservators  may  by  bye-law  alter  the  commence- 
ment and  termination  of  the  weekly  close  season  as  to  the  whole 
or  part  of  a  district,  so  that  snch  season  shall  not  commence 
before  six  o'clock  on  Friday  afternoon,  and  not  terminate  earlier 
than  midnight  on  the  Sonday  following,  nor  continue  later  than 
twelve  o'clock  on  the  following  Monday  at  noon,  snch  weekly 
close  time  in  no  case  to  exceed  forty-eight  hours  (c). 

The  proprietor  or  occnpier  of  every  fishery  shall,  between 
twelve  of  the  clock  at  noon  on  Saturday  and  six  of  the  clock  on 
the  Monday  morning  following,  maintain  a  clear  opening,  of  not 
less  than  four  feet  in  width  from  the  bottom  to  the  top,  throngh 
all  cribs,  boxes,  or  cruives  used  for  taking  salmon  within  his 
fishery,  so  that  a  free  space  of  that  width  is  effectnally  secured 
for  the  passage  of  fish  up  and  down  through  each  box,  crib,  or 
cmive,  whether  used  for  the  purpose  of  fishing  or  not;  and  shall, 
for  the  purpose  of  maintaining  such  opening,  remove  the  inscales 
and  rails  of  all  such  boxes,  cribs,  or  cruives ;  and  any  person 
acting  in  contravention  of  this  section  shall  incur  the  following 
penalties: 

(1)  He  shall  for  each  offence  pay  a  sum  not  exceeding  five 

pounds,  and  a  further  penalty  not  exceeding  one  pound 
for  each  fish  so  taken : 

(2)  He  shall  forfeit  every  fish  caught  in  contravention  of  this 

section  (^). 
No  person  shall,  during  the  weekly  close  season,  in  any  year, 
place  any  obstruction,  use  any  contrivance,  or  do  any  act,  for  the 
purpose  of  deteiring  salmon  from  passing  up  a  river;  and  any 
person  acting  in  contravention  of  this  section  shall  be  liable  to  a 
penalty  of  not  exceeding  five  pounds:  Provided  always,  that 
nothing  in  this  section  shall  apply  to  any  kind  of  fishing  for 
fish  other  than  salmon  legally  practised  in  any  river  (0). 

8.  llJiGHTLT  CLOSB  TIME. 

A  board  of  conservators  may  by  bye-law  prohibit  the  nse  in 
any  inland  water  of  any  net,  except  a  landing  net  or  a  net  for 


(b)  24  &  26  Vict.  c.  129,  s.  21. 
(0)  36  &  37  Vict.  c.  71,  s.  39. 
(d)  24  &  25  Vict  c.  109,  s.  22. 
(tf)  36  &  37  Vict.  c.  71,  s.  16. 
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tiking  eels,  between  the  expiration  of  the  first  hour  after  ranflet 
tsd  the  laat  bonr  before  sanrise  (/). 

4.  EZPOBTATION  OF  SALMON. 

Ko  imdean  or  nnseaaonable  salmon,  and  no  salmon  caught  Export  of  an- 
dnriDg  the  time  at  which  the  sale  of  salmon  is  prohibited  in  the  ^e^n'^ie"^' 
disfrict  where  it  is  caiight,  shall  be  exported  or  entered  for  ex-  ^^^n  and 
partition  from  anj  part  of  the  United  Kingdom  to  parts  bejond  caught  nt  cer- 
iets,  that  is,  to  any  phice  not  part  of  the  United  Kingdom.  ^blt^ 

AU  flslmon  exported  or  entered  for  exportation  in  oontrayen- 
tion  of  this  section  shall  be  forfeited,  and  the  person  export- 
ing or  entering  tlie  same  for  exportation  shall  be  subject  to  a 
peoilt^  not  exceeding  fire  pounds  in  respect  of  each  salmon  so 
exported  or  entered  for  exportation. 

The  burden  of  proring  that  anj  salmon  entered  for  exporta- 
tion from  any  part  of  the  United  Kingdom  to  parts  beyond  seas 
between  the  third  day  of  September  and  the  thirtieth  day  of 
AprO  following  is  not  so  entered  in  contraTention  of  this  act 
shall  lie  on  the  person  entering  the  same  for  exportation  (^). 

All  nlmon  intended  for  exportation  shall  be  entered  for  that 
purpose  with  the  proper  officer  of  customs,  at  the  port  or  place 
of  btended  exportation,  before  shipment  thereof;  and  any 
ohnoD  shipped  or  exported,  or  brought  to  any  wharf,  quay,  or 
other  place  for  exportati<»i,  between  the  third  day  of  September 
^  the  second  day  of  April  following,  contrary  to  this  section, 
■hsU  be  forfeited,  and  the  person  shipping  or  exporting,  or 
^nnging  the  same  for  exportation,  shall  be  liable  to  a  penalty 
^  exceeding  two  pounds  for  every  salmon  so  shipped  or  ex- 
ported, or  brought  for  exportation ;  and  any  officer  of  the 
^^latomt  may,  between  the  third  day  of  September  and  the 
tlnttieUi  day  of  April,  open  any  parcel  entered  or  intended  for 
exportatioa,  or  brought  to  any  quay,  wharf,  or  other  place  for 
tbat  porpoee,  and  suspected  by  him  to  contain  sahnon,  and  may 
^ctun  SDj  salmon  found  in  such  parcel  until  proof  is  given,  in 
^'^'oatt  pnmded  by  law,  of  the  salmon  being  such  as  may  be 
^'^T  exported;  and  if  the  salmon,  before  such  proof  is  given, 
^^^come  unfit  for  human  food,  the  officer  of  customs  may 
destroy  the  same  (A), 

(/)  86  &  87  Vict  c.  71,  s.  39,  sub-sect.  12. 

1^^  ««Tict  c.  10,  8.  8;  33  &  84  Vict.  c.  83,  s.  3. 

(A)  28  &  29  Vict  c.  121,  s.  65;  83  &  84  Vict  c.  38,  s.  4. 
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CHAPTER  X. 

LAW  OF  FISHING. 


SBCT.  1.  PBOHIBITION  of  KILLIKO  FIBH  DT  CEBTAIK  WAT&l 

2.  Fixed  Ekodheb. 

3.  Fishing  Wbibs. 

4.  Fishing  Mill-Dahs. 

6.  Pbohibition  of  killing  cbbtain  Fish« 
6.  pollxttions. 


Sect.  1. — Prohibition  of  killing  Fish  in  certain 

toaySm 

Although  a  person  be  dulj  licensed  and  is 

fishing  during  the  open  season,  yet  there  are  ce^ 

tain  ways  in  which  the  law  prohibits  sahnon  to  be 

Probibited     taken.     All  ways  of  taking  fish  are  le&fal  unless 

ways  of  •/  o  ^o 

taking         prohibited  by  statute,  but  no  person  may  do  any 
or  char!        of  the  following  things : — 

(1)  Use  or  have  in  his  possession  any  light  for 
the  purpose  of  taking  salmon^  trout  or 
char  (a); 

(2)  Use  or  have  in  his  possession  any  otter 
lath  or  jack,  that  is,  any  small  boat  or 
vessel,  board  or  stick  used  for  the  purpose 
of  running  out  baits,  artificial  or  otherwise. 


(fl)  24  &  25  Vict  c  109,  8.  S. 
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across  anj  portion  of  any  lake  or  river, 
whether  used  with  a  hand  line  or  as 
anxiliarj  to  a  rod  and  line,  or  in  any  other 
way  {b),  for  the  purpose  of  taking  salmon, 
trout  or  char  (c) ; 

(3)  Use  or  have  in  his  possession  any  gaff  for 
the  purpose  of  taking  any  salmon,  trout  or 
char,  except  as  auxiliary  to  angling  with  a 
rod  and  line,  during  such  time  of  the  year 
as  the  board  of  conservators  of  the  district 
by  bye-law  allow  (d) ; 

(4)  Use  or  have  in  his  possession  any  stroke- 
hall,  snatch  or  other  like  instrument,  in- 
dnding  any  instrument  or  device,  whether 
used  with  a  rod  and  line  or  otherwise,  for 
the  purpose  of  foul-hooking  any  salmon, 
trout  or  char  (e). 

The  penalty  for  using  or  having  in  possession  reDaities. 
AQJ  of  the  above-named  instruments  is,  for  the 
fest  offence,  any  sum  not  exceeding  5/. ;  for  the 
aeoond,  any  sum  not  less  than  21,  lOs.  nor  more 
^  5L ;  for  a  third,  not  less  than  5/.,  or,  at  the 
^**2retion  of  the  court,  imprisonment  for  any  term 
^t  less  than  one  nor  more  than  six  months,  with 
or  without  hard  labour  (/)• 

Any  of  the  above  instruments  found  in  a 
P^non'g  possession  is  forfeited  on  any  conviction, 
^^  on  a  second  and  every  subsequent  conviction. 


ih)  36  &  87  VkL  c.  71, «.  4. 

(0  24  &  26  Vict  c.  109,  a.  8. 

W)  24  &  25  Vict.  c.  109,  s.  8;  36  &  37  Vict.  c.  71,  8.  39. 

(/)  24  &  26  Vict.  c.  109,  8.  8;  36  &  37  Vict  c.  71,  8.  4. 

if)  24  &  26  Vict  c.  109,  s.  8;  28  &  29  Vict.  c.  121,  as.  66, 67. 
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if  the  oflfender  is  a  licensee,  his  licence  is  for- 
feited («)• 
r^nj^fwiroe      ^5j  jf^  person  may  use  any  fish  roe  for  fish- 
ing (/) ; 

(6)  No  person  may  have  in  his  possession  any 
salmon,  trout  or  char  roe,  except  with  the 
consent  in  writing  of  the  board  of  conaer- 
▼ators  of  the  district  firom  which  sach  roe 
was  taken,  fi>r  the  purposes  of  artificial 
propagation  or  other  scientific  purposes,  or 
he  can  give  a  satisfiictory  reason  to  the 
court  before  whom  he  is  tried  for  haring 
the  roe  in  his  possession  (ff) : 
Penalty.  Under  a  penalty  of  not  exceeding  2/.  for  the 

first  offence,  not  less  than  2L  for  the  second,  and 
2/.  or  imprisonment,  at  the  discretion  of  the  court, 
with  hard  labour  for  any  time  not  less  thsn  one 
month  and  more  than  six  months,  for  the  third 
or  any  subsequent  o£fence. 

In  all  cases  any  salmon,  trout  or  char  roe  is 
fi^rfeited,  and  the  person,  if  a  licensee,  on  a  second 
and  any  subsequent  offence  forfeits  his  licence. 

It  will  be  observed  that  this  section  makes  it 
an  oflfence  to  use  any  fish  roe  whatever  for  the 
purposes  of  fishing,  but  it  only  provides  for  the 
forfeiture  of  salmon,  trout  or  char  roe ;  hence  a 
person  fishing  with  any  other  kind  of  roe,  although 
liable  to  be  fined  and  imprisoned  for  a  third 
offence,  would  not  forfeit  the  roe. 


(fl)  24  &  26  Vict  c  109,  s.  8;  28  &  29  Vict  c  121,  ss.  56 
and  57. 
(/)  24  &  26  Vict  c.  109,  8.  9. 
(ff)  Ibid. ;  28  &  29  Vict  c.  121,  a.  60. 
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(7)  No  person  may  take  or  attempt  to  take  any  He^b  of  neu. 
salmon  with  a  net  of  less  dimensions  than 
two  inches  from  knot  to  knot  measured  on 
each  side  the  square,  or  eight  inches  all 
nmnd  each  mesh  when  wet  {h),  unless 
The  board  of  conservators  of  that  dis- 
trict have  authorized  the  use  of  a  less 
nie8h(t). 
Tbe  board  can  yary  the  mesh  by  bye-law  half- 
ao-inch  each  way  by  decreasing  it  to  one  and-a- 
half  inches  from  knot  to  knot,  or  increasing  it  to 
two  andra-half  from  knot  to  knot.    But  unless  it 
is  80  Taried,  two  inches  is  the  standard  (A). 

The  act  is  very  stringent  as  to  aU  deyices  to 
lessen  the  mesh  of  net  used ;  placing  two  or  more 
nets  behind  each  other  so  as  practically  to  diminish 
the  mesh  of  the  nets,  covering  the  net  used  with 
canvas,  or  using  any  other  artifice  to  evade  the 
law  as  to  the  mesh  of  nets,  is  to  be  held  a  con- 
travention of  the  law  (A).  In  a  case,  Dodd  v.  Doddr. 
'Armour  {l)y  where  a  person  was  fishing  with  a 
tnunmel  net,  which  is  reaUy  three  nets,  one  in  the 
niiddle  with  a  two^inch  mesh  and  the  other  two 
of  eleven«inch  mesh,  one  on  each  side  the  smaUer 
one,  when  a  fish  struck  the  net  the  small  net  passed 
tliroQgh  the  large  one  and  made  a  purse  or  bag 
for  the  fish,  the  magistrates  found,  as  a  matter  of 
^t,  that  the  eleven-inch  mesh  outside  the  two- 


(h)  24  &  25  Vict  c.  109,  s.  10. 
(i)  86  &  37  Vict,  c  71,  s.  39. 
(k)  24  &  25  Vict  c.  109,  8. 10. 
(0  Not  reported. 


mm^ 
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Effect  of  the 
decision. 


Fenalties. 


incli  net  did  practically  diminish  the  mesh  of  the 
net  to  under  two  inches,  and  thej,  therefore,  con- 
victed the  person  using  the  net.  On  an  appeal, 
the  court  affirmed  the  conviction  on  the  ground 
that  the  justices  were  the  proper  judges  of  the  &ct 
as  to  the  diminution  of  the  mesh,  and  that,  there- 
fore, there  was  nothing  for  them  to  do  but  to  affirm 
the  conviction,  no  question  of  law  being  raised. 

This  decision  is  often  cited  as  having  decided  the 
point  that  trammel  or  armoured  nets  are  illegal, 
but  in  reality  it  decided  nothing  of  the  kind. 
What  it  did  was  this :  it  decided  that  a  trammel 
net  with  a  two-inch  mesh  in  the  middle  was  ULegal, 
as  being  practically  a  net  with  a  less  mesh  than 
two  inches  from  knot  to  knot.  But  it  left  un- 
touched the  question  as  to  the  legality  or  illegality 
of  a  trammel  net  with  an  inside  mesh  of  over  two 
inches.  That  point  has  never  been  decided ;  all 
that  has  been  is  that  a  trammel  net  with  a  middle 
net  of  two  inches  was  illegal  for  taking  salmon,  as 
being  practically  of  a  less  mesh  than  two  inches 
from  knot  to  knot. 

The  penalty  for  using  a  net  with  a  less  mesh 
than  two  inches  is,  for  every  offence,  forfeiture  of 
all  nets  and  tackle  (I) ;  and  also  for  a  first  offence 
a  penalty  of  not  exceeding  5L,  for  a  second  offence 
a  penalty  of  not  less  than  27.  lOs,  nor  more  than 
5/.,  for  a  third  of  not  less  than  51.  (m) ;  and  for  a 
second  and  every  subsequent  oflfence  forfeiture  of 


(0  28  &  29  Vict.  c.  121,  s.  68. 
(m)  24  &  25  Vict  c.  109,  s.  11. 
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licence  (n).     If  the  board  yary  the  size  of  mesh  hj 
bje-Iaw,  the  pecuniaiy  penally  and  forfeiture  of 
licence  for  a  second  and  subsequent  offence  can 
onlj  be  imposed^  as  there  is  no  power  under  the 
bye-laws  to  make  forfeiture  of  nets  part  of  the 
penalty  for  breach  of  the  bye-laws^  the  power  is 
limited  to  imposing  a  pecuniary  penalty.    So  that 
if  a  board  by  bye-law  declares  that  only  two  and- 
a-half-meshed  nets  may  be  used  in  the  district, 
the  penalty  is  5/. ;  if  they  leave  matters  as  they 
are,  and  a  person  use  a  one  and-a-half  inch  mesh, 
the  penalty  is  5/.  and  forfeiture  of  the  net. 
(8)  No  person  may  shoot  any  seine  or  draft  net  shnotinv 
for  salmon  in  a  riyer  across  more  than  three- 
fourths  of  the  width  of  the  riyer  within  one 
hundred  yards  of  any  seine  or  draft  net 
that  is  already  shot  and  beii^  drawn,  and 
not  fully  drawn  in  and  landed,  under  a 
penalty  of  not  exceeding  5L  for  the  first 
oflfence,  not  less  than  2/.  lOs.  nor  exceeding 
5/.  for  the  second,  not  less  than  5/.  for 
the  third,  and  forfeiture  of  licence  for  the 
second  and  every  subsequent  offence  (o) ; 
(9)  No  person  may  catch,  kill,  or  attempt  to  Fishing  at 
catch  or  kill,  except  with  rod  and  line,  or  mow  wem. 
disturb,  or  attempt  to  scare  or  disturb,  any 
salmon, — 

(i)  Within  50  yards  above,  and  100  yards 
below,  any  weir,  dam  or  artificial 


(«)  28  &  29  Vict.  c.  121,  8.  66. 
(p}  86  &  87  Vict.  c.  71,  8.  14. 

B.  L 
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obstzuction  which  hinders  or  retaida 
the  passage  of  salmon ; 
(ii)  In  waters  under  or  appurtenant  to 

an  J  mill; 
(iii)  In  the  head  race  or  tail  race  of  any 

mill; 
(iy)  In  the  waste  race  or  pool  ooEiimQm- 

eating  with  an j  mill  race ; 
(t)  In  any  artificial  channpl  connected 

with  any  weir  or  obstruction; 
(yi)  No  person  shall  fish  with  a  rod  and 
line  in  such  a  manner  or  at  sach  » 
place  near  any  weir  or  obstroctioii 
as  to  wilfully  scare  or  hinder  aoy 
salmon  firom  passing  through  anj 
fish  pass  or  over  any  part  of  sucb 
weir  or  obstruction  usually  available 
to  salmon  for  the  purposes  of  a  pas* 
sage(;)). 
But  none  of  these  provisions  apply  to  the  fol- 
lowing cases: — 
(1)  If  the  weir,  dam  or  artificial  obstruction  faaa 
or  shall  have  attached  to  it  a  fish  pass  of 
such  form  and  dimensions  as  may  be  ap- 
proved by  the  Home  Office,  and  such  fish 
pass  has  constantly  running  through  it  socb 
a  flow  of  water  as  will  enable  salmon  to 
pass  up  and  down  it,  unless  the  board  of 
conservators  shall  have  fiiUy  compensated 
the  persons  entitled  to  fish  in  sudi  waters 

ip)  24  &  25  Yict  c.  109,  8. 12;  86  &  37  Vict  c  71»  1. 17. 
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&r  the  right  of  fishing.  The  compensation 
to  be  settled,  in  case  of  dispute,  either  bj 
two  justices,  if  under  50/.,  or  bj  arbitra- 
tion in  the  manner  directed  in  the  Lands 
Clauses  Consolidation  Acts  {q) ; 

(2)  To  any  legal  fishing  mill-dam  not  having  a 

crib,  box  or  cniiye ; 

(3)  To  any  fishing  box,  coop,  apparatus,  net  or 

mode  of  fishing  in  connexion  with,  and 
forming  part  of,  such  weir  or  obstruction 
for  the  purpose  of  fishing  (7). 

The  penalty  for  taking  or  disturbing  salmon  in  Penalties, 
fach  places  is,  for  the  first  o£knce,  not  exceeding 
5iL,  and  not  exceeding  1/.  for  eyeiy  salmon  so 
cugfat;  for  a  second  offence,  a  fine  of  not  less 
tban  2L  10#.  in  the  whole,  and  not  exceeding  5/., 
and  1/,  in  respect  of  each  sahnon  caught ;  for  a 
third,  not  less  than  6/.  in  the  whole,  and  not  ex- 
ceeding 5/.,  and  1/.  for  each  salmon  caught ;  for  a 
fbnrdi  and  every  subsequent  offence,  of  not  less 
tbm  5/.,  and  1/.  for  each  salmon  caught  (g). 

On  every  conviction  all  boxes,  baskets,  nets, 
n)ds,  implements  and  devices  used  or  placed  for 
catching  the  fish  are  forfeited  (9),  and  on  a  second 
and  every  subsequent  convicticm  the  offender,  if  a 
licensee,  forfeits  his  licence  (r). 

In  the  case  oiMoulton  v.  Wilby.  the  distinction  jfou/ron  ▼. 
i>etween  fixed  engines  under  the  11th  section,  and 


iq)  36  ft  S7  Vict  c.  71,  fl.  17;  see  ante,  p.  154. 
(r)  28  ft  29  Vict.  c.  121,  8.  50. 

l2 
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mllT"'  fisJ^^g  mill-dams  mider  the  twelfth,  was  fully 
discussed.  In  that  case  Ralph  Monlton  (the  ap- 
pellant) and  two  others  were  summoned  to  ap- 
pear before  the  justices,  "  for  that  they,  the  said 
B..  Moulton,  &c.,  did,  on  the  26th  day  of  Mar 
kst,  catch  in  the  salmon  cage  on  the  River  Dee, 
in  the  city  of  Chester,  and  within  fifty  yards  below 
a  dam  then  existing,  six  salmon,  otherwise  than 
by  rod  and  line,  contrary  to  the  provisions  of  sect 
12  of  the  24  &  26  Vict.  c.  109."  It  was  proved 
by  the  complainant  Wilby  (the  respondent,  who 
was  a  watcher  for  the  oonservators  of  the  River 
Dee),  that  on  the  said  26di  May  defendants  took, 
by  means  of  a  landing  net,  six  salmon  out  of 
the  salmon  cage  in  which  the  fish  were  then  im- 
pounded; that  the  salmon  cage  was  within  fifty 
yards  below  a  fishing  mill-dam  (such  as  is  men- 
tioned in  sect.  4  of  the  said  act)  on  the  Birer 
Dee;  that  the  said  fishing  mill-dam  had  not  a  fish 
pass  attached  thereto,  in  accordance  with  sect  12 
of  the  24  &  25  Vict  c.  109 ;  that  sabnon  had  been 
taken  in  the  same  way  before  the  passing  of  the 
said  last-mentioned  act ;  that  since  the  passng  of 
the  said  act  movable  bars  had  been  placed  in  the 
salmon  cage,  which  bars,  when  up,  constituted  a 
clear  opening  for  salmon  to  pass  through  the  cage, 
both  up  and  down,  according  to  the  provisions  of 
sect  22  of  the  said  act,  and  that  the  bars  were  up 
on  the  said  26th  of  May.  For  the  defence  it  was 
proved  by  the  defendant  (the  now  appellant))  and 
admitted  by  the  complainant,  that  there  was  an 
ancient  right  of  fishing  in  the  aforesaid  salmon 
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cage  bj  charter,  grant  or  immemorial  usage,  and  ^^  ^• 
that  tLe  defendant,  but  for  tlie  24  &  25  Vict, 
c.  109,  was  entitled,  as  tenant  to  R.  Topham,  the 
owner  of  the  fishery,  to  exercise  that  ancient 
right 

From  a  plan  annexed  to  the  aforesaid  case,  it 
appeared  that  the  said  weir  or  fishing  mill-dam, 
to  the  masonry  connected  with  which  the  salmon 
cage  was  attached,  stood  across  the  River  Dee 
just  above  the  old  Dee  bridge,  beginning  from 
tbe  left  bank,  and  stretching  thence  a  few  yards 
down  the  stream  diagonally  to  the  right  shore  of 
the  river.  At  the  lower  end  of  this  diagonal  were 
the  Dee  Mills,  belonging  to  Colonel  Wrench,  to 
whose  ancestor  the  weir  and  mills  at  both  its  ends 
originally  belonged.  At  the  upper  end  of  the 
diagonal  were  several  mills,  between  which  was  a 
large  water-wheel,  and  a  flood-gate  for  regulating 
the  sapply  of  water  to  the  mills.  Over  this  wheel, 
or  through  the  flood-gate,  the  water  flowed  between 
solid  masonry  till  it  reached  the  apex  of  the  sal- 
mon cage,  through  the  receding  side  bars  of  which 
the  water  flowed  into  the  stream  below.  The  fish, 
on  ascending  the  river  to  spawn,  enter  the  open 
^Nice  of  this  angular  cage,  and,  passing  through 
an  opening  at  its  apex,  find  themselves  in  a  trap, 
from  which  there  is  no  escape,  unless  they  dis- 
cover again  the  opening  at  the  apex  of  the  cage, 
or  can  force  their  way  through  the  flood-gate 
when  open.  It  was  in  this  cage,  or  trap,  that  the 
sdmon  in  question  were  taken  by  means  of  a  net. 
Upon  the  above  facts  the  justices  convicted  the 
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Mouftan  r.     defendant  Moulton  of  an  offence  aeainst  the  said 

Wilbjf.  ^ 

12th  section,  and  adjudged  him  to  paj  a  penaltr, 
against  which  conviction  and  penalty  be  now  ap- 
pealed. 

In  giving  judgment.  Lord  Chief  Baron  Pollock 
said :  ''  We  are  all  agreed  that  the  appeal  in  this 
case  must  be  dismissed.  SecL  11  has  nothing 
to  do  with  the  question.  That  section  refers  to 
fixed  engines,  and  contains  a  proviso  that  it  should 
not  prevent  an j  ancient  right  of  fishing  by  imme- 
morial usage.  There  can  be  no  doubt  that  this 
was  a  mode  of  fishing  by  immemorial  usage. 
But  sect  12  says  this :  '  No  person  shall  catch  or 
attempt  to  catch,  except  by  rod  and  line,  anj 
salmon,  &c.,  within  fifty  yards  below  any  dam^ 
tmless  such  mill  or  dam  has  attached  thereto  a 
fish  pass  of  such  form  and  dimensions  as  maj  he 
approved  of  by  the  Home  Office.'  This  weir  or 
dam  had  no  fish  pass,  and  therefore  the  appeDant 
had  no  right  to  catch  salmon  with  a  net  within 
fifty  yards  below  it.  Consequently  the  conTiction 
was  proper,  and  the  appeal  must  be  dismissed.'' 

Mr.  Baron  Martin  said :  '^  I  am  now  sadfified, 
although  at  first  I  had  some  doubt  about  it,  that 
Mr.  M*Intyre's  construction  is  correct  I  ani 
now  satisfied  that  the  true  construction  of  the 
second  head  of  sect.  12  is  an  absolute  prohibition 
of  fishing,  otherwise  than  with  rod  and  line,  wi^n 
fifiy  yards  of  the  dam,  unless  it  has  a  fish  pas& 
And  unless  the  leave  of  the  owner  of  the  dam  can 
be  obtained  to  the  having  a  fish  pass  in  &e  dam, 
there  is  an  absolute  prohibition.  The  conviction 
is  right." 


^^m^^^^i^^^m^^m^m^a^^mammmm^^^mm 
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Mr.  BaroQ  Bnunwell:  ''I  am  of  the  same  Myatony, 
opimon.  Sect.  11  applies  to  nothing  connected 
with  fishing  weirs  or  fishing  mill-dams.  Then 
comes  sect.  12^  which  first  prohibits  the  use  of 
an  dams  fi>r  the  purpose  of  catching,  or  fiunlitating 
the  catching  of  salmon,  except  such  as  were  of 
old  lawfully  used  for  that  purpose ;  and  prohibits, 
secondly,  the  use  of  all  fishing  weirs  or  fishing 
mill-dams  for  the  catching,  or  &cilitating  the 
catching  of  salmon,  although  of  old  lawfiilly  used 
for  diat  purpose,  unless  they  have  a  fish  pass. 
But  this  dam  has  no  fish  pass.  My  brother 
Martin  doubts  whether  the  weir  is  said  to  be 
naed  for  the  purpose  of  catching  salmon,  when 
the  ownership  of  the  weir  and  fishery  is  in  dif- 
ferent persons.  My  own  opinion  is,  that  it  is 
used  for  that  purpose,  although  it  does  not  belong 
to  the  man  himself.  The  weir  is  there  to  stop  the 
fish  fiom  going  in  any  other  direction.  I  think, 
therefore,  they  cannot  evade  the  provisions  of  this 
act  by  putting  the  cage  fifty  yards  further  down 
the  river.  There  is,  doubtless,  this  difficulty, 
that  when  the  whole  of  the  weir  belongs  to  some- 
body who  is  not  the  owner  of  the  fishery,  you  are 
taking  away  the  right  of  the  owner  of  the  fishery. 
This  mart  evidently  be  80  in  Bome  cases. 

^'  Mr.  M'Intyre  has  shown  that  you  cannot  fish 
with  a  net,  but  only  with  a  rod  and  line,  within 
fi%  yards  below  any  dam  that  has  not  a  fish  pass. 
But  I  have  no  doubt  that  it  will  not  eventually  be 
found  any  particular  hardship.  I  think,  therefore, 
the  construction  of  the  act  is  in  favour  of  the  re- 
epondent." 
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Mr.  Baron  Wilde :  "  I  think  so  too.  There  is 
this  altematiTe.  If  this  engine  is  a  portion  of  the 
dam,  it  comes  within  the  first  part  of  sect  12.  In 
that  case  it  is  a  fishing  mill-dam  that  has  been 
used  for  the  purpose  of  facilitating  the  catching  of 
salmon,  and  that  is  without  a  fish  pass.  If  the 
engine  is  not  a  portion  of  the  dam  so  as  to  come 
within  the  first  part  of  the  section,  the  appelhui^ 
evidently  comes  within  the  second  part,  for  he  has 
caught  the  fish  with  a  net  within  fifty  yards  below 
a  dam  without  a  fish  pass." 

(10)  No  person  may  take  any  salmon  passing 

through  a  fish  pass  under  a  penalty  not 
exceeding  5/.  for  the  first,  not  less  tlum 
2/.  lOs.  nor  more  than  10/.  for  the  second, 
not  less  than  51.  nor  more  than  10/.  for  the 
third,  not  less  than  10/.  for  the  fourth;  and 
will  on  each  conviction  forfeit  all  the  sahnon 
taken,  and  all  instruments  by  which  the 
salmon  were  caught,  and  on  a  second  and 
every  subsequent  offence  his  licence  (x) ; 

(11)  No  person  may  hang,  fix  or  use  in  any  salmon 

river  any  basket,  net,  trap  or  device  between 
the  1st  January  and  iJie  24th  June  for 
taking  the  fiy  of  eels,  except  eel  baskets, 
not  more  than  ten  inches  in  diameter  in 
any  part,  and  made  to  be  fished  with  bait, 
and  not  used  at  any  dam  or  weir  (y); 

(12)  No  person  shall  place  in  any  inland  water 


(«)  24  &  26  VicL  c.  109,  s.  28, 
(y)  36  &  37  Vict  c.  71,  &  16. 
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any  device  to  catch  or  obstruct  fish  de-  itohdeMend- 

^  lag  the 

soending  the  stream  (z)  ;  •(»»«>. 

(13)  No  person  shall  at  any  time  place  upon  the  piactngbM- 
apron  of  any  weir  any  basket,  trap  or  de- 
vice for  taking  fish,  except  wheels  or  leaps 
for  taking  lampems  between  the  1st  August 
and  the  1st  of  March  (z). 
If  any  one  fixes  any  baskets,  nets  or  traps  for  eels  Penalties, 
or  eel  fiy,  or  obstructs  fish  descending  the  stream, 
or  places  any  basket,  trap,  or  device  on  any  weir, 
be  is  liable  to  the  following  penalties : — 

For  the  first  offence,  not  exceeding  10/.  a  day 
for  every  day  during  which  he  allows  such  engines 
to  be  used ;  for  a  second  offence,  not  less  in  the 
vhole  than  2/.  10«.,  and  not  exceeding  2/.  a  day  ; 
for  a  third,  not  less  in  the  whole  than  5/.,  and  not 
exceeding  2/.  a  day ;  for  the  fourth,  not  less  than 
2/.  a  day,  and  if  a  licensee,  on  a  second  and  on 
everj  subsequent  conviction,  he  forfeits  his  li- 
cence (z). 

Sect.  2. — Fixed  Engines. 
One  of  the  most  difficult  questions  in  the  whole 
^on  fishery  law  is  that  of  fixed  engines.  The 
Act  of  1861  forbids  absolutely  any  new  fixed  en- 
gines to  be  used  ( a),  and  only  allows  ancient  rights 
or  modes  of  fishing  lawfully  exercised  at  the  time 
of  its  passing, — a  period,  however,  extended  by  the 
Act  of  1865  (ft)  to  the  years  1857, 1858, 1859, 1860 


(f)  86  &  37  Vict  c.  71,  b.  15. 
24&25yict.c.  109,  B.  11. 
2S  &  29  Vict  c.  121,  a.  39. 
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and  1861.  And  hence  arise  two  questions:— 
(1)  What  is  a  fixed  en^e?  and  (2)  What  is 
an  ancient  right  or  mode  of  fishing  lawfully  exer- 
cised at  the  time  of  passing  the  Salmon  Fishery 
Act,  1861,  or  in  one  of  the  four  preceding  years, 
by  yirtue  of  any  grant,  charter,  or  immemonaJ 
usage? 
]  >eflnitioii  of  As  to  the  first,  a  fixed  engine  is  defined  by  etAtate 
to  be: — 

(1)  Stake  nets,  bag  nets,  putts,  putchers  and  sll 

fixed  implements  or  engines  for  catching  or 
for  facilitating  the  catching  of  fish  (c): 

(2)  A  net  secured  by  anchors  or  otherwise  tem- 

porarily fixed  to  the  soil  (d): 

(3)  Any  net  or  other  implement  for  taking  fi^ 

fixed  to  the  soil  or  made  stationary  in  any 
other  way(tf): 

(4)  Any  net  placed  or  suspended  in  any  inland 

or  tidal  waters  unattended  by  the  owner,  or 
any  person  duly  authorized  by  the  owner 
to  use  the  same,  for  catching  salmon,  and 
all  engines,  devices,  machines  or  contri- 
vances, whether  floating  or  otherwise,  for 
placing  or  suspending  such  nets  or  main- 
taining them  in  working  order,  or  making 
them  stationary  {f). 
So  that  a  fixed  engine  may  be  defined  as  anv 
stake  net,  bag  net,  putt,  putcher  or  stop  net,  any 


io)  24  &  25  Vict  c.  109,  8.  4. 
(rf)  Sect.  11. 

{£)  28&29  Vict,  c  121,8.39. 
(/)  86  &  37  Vict.  c.  71,  8.  4. 
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net  made  stationary  in  any  way,  any  net  which  is 
kft  unattended  during  the  time  it  is  fishing,  and 
all  contdrances  for  keeping  any  such  net  in  fishing 
Older  or  stationary* 

The  chief  decisions  upon  the  point  as  to  what  is  nedsiciu  m 
a  fixed  engine  have  been  as  follows: —  (m«i!lL. 

Underthe  Sahnon  Fishery  Act,  1861, definition 
1  and  2,  the  following  case  occurred: — 

A  person  named  Thomas  (ff)  set  three  nets  for  Tfumas  y. 
catching  salmon  in  the  Biver  Tivy ;  the  nets  were 
placed  about  twelve  yards  a-part,  and  extended  to 
nearly  the  centre  of  the  riven  Each  of  the  nets 
vas  attached  at  one  end  to  a  stone  which  was  on 
hank  of  the  river,  and  which  weighed  firom  six  to 
twelye  pounds,  and  kept  the  net  quite  firm.  At 
the  other  end  the  net  was  kept  up  with  corks  with 
lead  to  keep  it  down  in  the  river.  The  river  was 
three  or  four  feet  in  depth,  and  it  was  doubtful 
whether  the  net  would  reach  the  bottom.  The  net 
was  six  yards  in  length,  and  one  yard  sixteen 
niches  in  depth.  The  nets  do  not  remain  the 
same  length  in  the  water, — ^they  contract  very  much, 
^ey  are  always  placed  in  quiet  water  and  not  in 
a  conent.  When  a  salmon  touches  the  net,  the 
^ne  gives  way,  and  the  net  moves,  and  gathers 
together,  and  the  salmon  gets  entangled  and  dies, 
and  (m  the  words  of  one  witness)  *^  the  salmon  is 
n>IIed  up  like  a  rabbit  in  a  net*  I  do  not  know 
whether  such  a  net  would  catch  salmon  without  a 
6tone.    It  requires  a  weight  to  hold  the  net  and 

is)  Tkam/ta  y.  Jone»,  11  L.  T.,  N.  S.  450;  5  B.  &  S.  916;  11 
Jor.,  N.  S.  306;  34  L.  J.,  M.  C.  46;  13  W.  B.  154. 
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^*o««  ▼•  keep  it  extended."  The  effect  of  nets  thus  set 
would  be  to  catch  and  scare  salmon.  This  part 
of  the  Tiyy  was  tidal  and  navigable.  The  magis- 
trates being  of  opinion  that  the  nets  in  question 
were  fibbed  engines  within  section  11  of  24  &  25 
Vict.  c.  109,  convicted  Thomas,  and  fined  him  I*. 
Against  this  decision  Thomas  appealed,  and  the 
question  for  the  Court  of  Queen's  Bench  was 
whether,  under  the  circumstances,  the  conviction 
was  right.  For  the  appellant  it  was  contended 
that  the  net  in  question  could  not  be  a  fixed 
engine,  as  it  moved  and  left  a  clear  passage  as 
soon  as  one  fish  came  into  it,  or  if  any  one  on  the 
bank  accidentaUj  knocked  the  stone  off. 

For  the  respondent  it  was  urged  that  it  was  a 
fixed  engine  working  night  and  day  when  men 
were  asleep.     If  human  labour  is  employed  the 
fish  have  a  chance  of  escape;  for  men  tire,  but 
machines  never.     And  in  support  of  this  view  the 
statute  2  Hen.  6,  c.  15,  was  cited,  which,  after 
prohibiting  the  use  of  nets,  engines  caUed  trinks, 
and  all  other  nets  which  be  and  are  wont  to  be 
fastened  and  hanged  continually  day  and  night, 
provided  that  (h)  it  should  be  lawfiil  for  the  pos- 
sessors of  the  said  trinks,  if  they  be  of  assize,  to  fish 
with  them  at  all  reasonable  times,  drawing  and 
pulling  them  by  hand  as  other/  fishers  do  with 
other  nets,  and  not  fiistening  or  tacking  the  said 
nets  to  posts,  boats  and  anchors,  continually  to 
stand  as  afore  is  said. 

(70  Sect.  3. 
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The  court  (Crompton,  Mellor  and  Shee,  J  J.)  ^J^!"^' 
Iield  that  the  conviction  was  wrong ;  the  stone  was 
not  an  anchor  fixed  into  the  ground^  and  it  could 
not  be  said  that  a  net  moored  at  one  end  to  a  bank 
by  a  moveable  stone,  cleared  away  when  the  first 
fish  comes^  was  a  fixed  engine  within  the  Act  of 
1861. 

Mr.  Justice  Crompton  observed  that  there  was 
nothing  in  the  act  to  prevent  a  person  using  two 
moveable  engines,  so  as  to  have  the  same  effect  as 
one  fixed  one ;  but  Mr.  Justice  Mellor  intimated 
that  if  the  intention  and  efiect  of  the  use  of  the 
net  were  continuously  to  block  up  the  river  the 
conviction  might  be  right. 

It  is  very  questionable  how  far  this  decision  is 
now  law ;  the  definition  in  the  Act  of  1873  of  the 
net  being  imattended  by  the  owner,  and  that  in 
the  Act  of  1865,  made  stationary  in  any  other 
▼aj,  would  seem  to  meet  this  case,  and,  in  effect,  to 
restore  the  old  distinction  in  the  act  of  Hen.  6, 
that  if  a  net  is  not  really  worked  by  hand  it  is  a 
fixed  engine ;  the  question  as  to  its  being  really 
woiked  by  hand  or  not  being  the  ground  of  the 
decision  in  Gore  v.  The  Special  Commissioners 
of  English  Fisheries  (i). 

How  fiir  the  dictum  of  Mr.  Justice  Crompton, 
M  to  moveable  nets  being  practically  converted 
into  fixed  engines,  is  good  law  remains  to  be  seen. 

The  decision  in  Thomas  v.  Jones  was  much  com*  odHnff  v. 
mented  upon  and  questioned  in  Odling  v.  Wild{k\ 

(i)  L.  R.,  6Q.B. 
(*)  H 


L.  T.,  N.  S.  402. 
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Wiid. 


oiuingr.       which  may  be  considered  to  have  greatly  ahaken 
it  if  not  overruled  it. 

It  there  appeared  from  the  evidence  of  the  re- 
spondent, Wild,  a  watcher  in  the  employ  of  the 
Test  Fisheries  Association,  that  on  the  2nd  Julj 
he  saw  the  appellant  in  a  boat  with  two  buoys,  at 
Horsehead,  between  the  Redbridge  and  Eling 
Channels.  It  was  morning,  and  the  half-tide  was 
in  about  an  hour's  flood.  That  the  appellant  drove 
in  a  stake  about  the  size  of  a  fold  shore  on  the  mud- 
land  on  the  western  side  of  the  river.  The  stake 
was  about  fourteen  or  fifteen  feet  long,  and  pointed 
with  iron  at  the  bottom.  There  was  a  rope  fixed 
to  the  net  and  then  made  fiist  to  the  stake.  The 
net  was  then  in  the  boat.  They  had  an  anchor 
with  a  rope,  and  a  buoy  on  to  it  about  the  middle 
of  the  channel.  They  rowed  firom  the  stake  to  the 
buoy  and  picked  it  up,  tailing  out  the  net  at  die 
same  time.  The  net  had  corks  at  the  top  and 
lead  at  the  bottom  to  sink  it.  They  held  on  to 
the  buoy  about  twenty  minutes,  after  which  thej 
rowed  the  boat  round  (tailing  out  the  remainder 
of  the  net)  to  the  stake,  and  then  hauled  the  stake 
up,  and  then  the  net,  catching  about  half  a  dozen 
salmon.  On  the  part  of  the  appellant  it  was  ad- 
mitted that  he  was  the  owner  of  the  net. 

For  the  defence  it  was  contended  that  a  net 
used  as  above  described  is  not  a  fixed  engine 
within  the  meaning  of  the  1 1th  section  of  the 
Salmon  Fishery  Act,  1861,  explained  by  the  39th 
section  of  28  &  29  Vict.  c.  121.  Witnesses  were 
called  who  proved  that  when  they  went  fishing 
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they  stack  a  pole  into  the  mud.  and  went  round  odungy. 
with  the  net.  Thej  remained  there  till  they  saw 
the  fish  jump ;  thej  then  shot  out  the  remainder 
of  the  net  and  fixed  it  to,  another  pole^  to  which 
they  fiutened  the  boat,  and  then  hauled  the  net 
into  the  boat.  These  stakes  were  not  permanently 
fixed.  They  could  not  fish  in  any  other  way  in 
the  river.  One  of  the  poles,  the  one  that  remained, 
was  the  one  they  made  the  boat  &st  to.  The  pole 
was  taken  up  at  every  haul. 

The  justices  considered  that  a  net  thus  secured 
was  a  fixed  engine  within  the  meaning  of  the 
Uth  section  of  the  Salmon  Fishery  Act,  and 
thereupon  convicted  the  appellant,  imposing  the 
penalty  of  5L  and  costs.  Against  this  the  defen- 
dant appealed. 

The  following  question  was  submitted  to  this 
C(rart: — ^^  Whether  a  net  secured  at  one  end  to  a 
pole  such  as  described,  temporarily  fixed  to  the 
8oa  on  the  margin  of  the  channels  of  a  river,  and 
of  which  about  one-half  was  stretched  across  the 
chumel  at  low  water  firom  a  boat  made  &st  to  a 
Wy  attached  to  an  anchor,  and  in  which  the 
fisherman  waited  for  a  considerable  time,  and  then 
I^  out  the  remainder  of  the  net  and  rowed  round 
to  the  said  pole,  thus  taking  a  sweep  of  the  river 
^  above  described,  is  a  fixed  engine  within  the 
meaning  of  the  4th  and  11th  sections  of  the 
Sahnon  Fishery  Act,  1861." 

The  court  held  that  it  was  a  very  clear  case  on 
that  point,  Mr.  Justice  Blackburn  observing,  that 
probably  the  legislature  had  heard  of  the  case  of 
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Thomas  v.  Jones  (k\  and  put  in  an  amended  in- 
terpretation of  what  was  intended  by  fixed  engines 
to  meet  it, — **  made  stationary  in  any  other  insy." 
oore  ▼.  The  In  GoTc  V.  7%«  Special  Commissioners  for 
fniAMioaers/vr  Euglish  Fisheries  (l),  the  question  arose  as  to 
FufieHes.  whether  stop-nets  were  fixed  engines.  In  Holford 
y.  George  {ni)  the  point  had  been  assumed  and 
Mode  of  not  decided  by  the  court.  The  mode  of  using  a 
Mjg aiop-  g^p^ngi;  ^as  proved  to  be  as  follows: — The  fisher- 
man on  going  out  to  fish  with  a  stop-net  first 
steadies  his  boat  athwart  the  current.  This  he 
does  first  by  his  anchor  until  he  can  set  in  position 
three  long  stakes  or  poles  tipped  with  iron.  One 
of  these  poles  he  pushes  or  works  into  the  bed  of 
the  river  from  one  end  of  the  boat  in  a  slanting 
direction,  the  second  he  works  in  a  like  manner 
into  the  bed  of  the  river  firom  the  other  end  of 
the  boat,  and  a  third  pole  is  generally  slanted  in  a 
direction  transverse  to  the  other  two,  firom  one 
end  of  the  boat.  These  poles  are  lashed  to  the 
boat  with  ropes,  and  the  combined  effect  of  the 
poles,  when  set  and  penetrating  the  bed  of  tlie 
river,  is  to  keep  the  boat  still  in  one  place  and  to 
prevent  the  current  carrying  it  away,  or  to  either 
side. 

When  the  boat  is  thus  steadied  the  fisherman 
puts  his  net  overboard,  which  is  about  thirty  feet 
wide  at  the  mouth  and  tapers  to  a  point     The 


(*)  IIL.  T.,N.  S.460. 

(0  L.R.,  6Q.  B. 

(m)  L.  K.,  S  Q.  B.  6d9. 
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mouthy  which  &ces  the  current,  is  distended  by  oon^.The 

T-L  1  11-1  i«i  •■■  Special  Com- 

two  light  poles,  called  rames.  which  are  tied  to-  fittiuhnei-tfor 
gether  at  one  end  with  a  rope,  and  which  end  the  FMieries. 
fishennan  keeps  his  hand  upon  when  fishing.  The 
rames  divei^  firom  this  upper  end  gradually  until 
at  their  &rthest  end  they  stretch  out  the  mouth  of 
the  net  to  its  full  mdth  of  about  thirty  feet.  This 
stretching  is  &cilitated  by  a  cross  stick  or  stretcher 
inaerted  between  and  fiistened  to  the  rames  at 
aboat  seven  feet  from  the  upper  end,  and  this 
pieyents  the  rames  closing  tc^ther. 

The  rames  are  about  twenty-two  feet  long,  and 
each  Ues  oyer  the  edge  of  the  boat,  touching  the 
edge  at  a  distance  of  about  eight  feet  from  the 
upper  end,  where  the  poles  converge.  When  the 
net  is  working,  the  rames  point  against  the  current 
in  a  slanting  direction,  and  form  an  acute  angle 
of  about  twelve  degrees  with  the  sur&ce  of  the 
water,  the  lower  ends  being  imder  water,  so  as  to 
Iceep  the  bottom  rope  of  the  net  about  three  or 
four  feet  below  the  surface.  The  upper  ends  of 
the  rames  meet  and  are  tied  together,  being  pressed 
upon  by  the  fisherman's  hand,  as  the  net  and  poles 
M  abnost  self-balanced.  The  weight  of  the  net 
and  rames  rests  on  the  edge  of  the  boat,  the  fisher- 
nian's  hand  being  on  the  upper  end,  not  to  support 
or  work  the  net,  but  merely  so  that  he  may  be 
quite  ready  to  jerk  up  the  rames  at  a  moment's 
notice  into  a  horizontal  position.  A  string  is 
attached  to  the  bottom  of  the  net,  and  the  fisher- 
nian,  holding  this  string  in  his  hand,  feels  when  a 
&h  enters  or  strikes  the  net,  and  immediately 
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oore  r.  The  jerks  the  mouth  of  the  net  up  out  of  the  water  so 
mj^Jione^$yor  ss  to  prevent  the  fish  fixim  escaping.  The  upper 
FMe^  end  of  the  rames  could  be  equally  well  kept  steady 
by  tying  it  with  a  string  to  a  part  of  the  boat;  but 
inasmuch  as  the  fisherman  must  in  any  event  be 
in  a  standing  position  to  jerk  up  the  rames  on  the 
instant^  while  he  is  so  standing  his  hands  or  arms 
generally  lean  on  that  end  of  the  rames,  and 
thereby  help  at  the  same  time  to  keep  the  rames 
steady.  In  jerking  up  the  rames  he  uses  the 
edge  of  the  boat  on  which  the  rames  rest  as  a  ful- 
crum, but  the  rames  are  not  tied  to  the  boat 
When  the  rames  are  raised  to  a  horizontal  po- 
rtion they  raise  with  them  the  mouth  of  the  net 
out  of  the  water,  and  so  prevent  the  fish  escaping. 
The  net  need  not  and  seldom  does  touch  the  bed  of 
the  river,  but  it  is  essential  that  its  weight  should 
rest  on  the  boat,  and  this  is  effected  by  suspending 
the  net  to  the  poles  or  rames  which  lie  over  the 
edge  of  the  boat.  These  rames  are  necessary^ 
first,  to  distend  the  net  and  keep  it  open;  and 
secondly,  to  jerk  up  the  mouth  of  the  net  instantly 
when  necessary. 

This  mode  of  fishing  can  only  be  used  or  adopted 
when  the  fisherman  is  present,  and  in  the  manner 
described. 

The  fisherman  began  to  fish,  as  before  described, 
generally  firom  two  hours  before  the  ebb  to  the 
flood  tide,  and  remained  fishing  with  his  boat  in 
position,  as  above  mentioned,  firom  two  to  three 
hours  at  a  time.  During  that  period  the  water 
was  generally  at  its  lowest,  and  was  not,  in  point 
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of  &ct.  used  for  the  purpoee  of  navi^ion^  and  no  oore  ▼.  ?>• 

,  ,,  --  •  Spfcia!  Coat' 

evidenoe  was  giren  that  any  actual  obstruction  to  ^^^'-^"^ 
the  navigation  was  caused  hj  the  said  stop  nets  riMhene*. 


and  boats  during  the  time  these  were  used  for 
fishing  purposes.  The  stop  nets  were  set  and 
used  in  the  same  spot,  such  spot  being  selected 
fiom  some  &TOurable  peculiaritj  in  the  current  at 
that  place ;  and  the  reason  given  for  their  being 
used  only  immediately  before  low  water  was  that 
the  current  or  tide  would  at  other  times  be  so 
strong  as  to  sweep  away  the  boat  and  cross-poles, 
or  render  it  more  difficult  to  steady  and  fix  the 
boat.  It  was  essential  for  the  working  of  the  net 
used  in  the  above  manner  that  the  boat  in  which 
it  is  used  should  be  fixed  or  steadied  in  some 
way. 

It  was  contended  by  the  respondents  that  stop 
nets  were  fixed  engines,  and  therefore  illegal,  un- 
less they  had  existed  before  the  statute  2  Hen.  6, 
c.  15.  The  appellant  argued  that  stop  nets  were 
not  fixed  engines  under  the  circumstances  appli- 
cable to  this  special  fishery,  and  were  not  within  the 
statute  2  Hen.  6,  c.  15,  nor  within  the  provisions 
of  the  Salmon  Fishery  Acts  as  to  fixed  engines, 
and  that  the  owner  of  the  fishery  could  use  as 
many  as  he  liked  within  his  fishery. 

The  commissioners  decided  that  stop  nets  were 
fixed  en^es,  but  that  these  special  stop  nets  were 
legal,  and  the  appellants  appealed  against  the 
finding  of  the  commissioners  as  to  whether  or  not 
stop  nets  were  fixed  engines. 
Mr.  Justice  Blackbiim,  in  delivering  judgment. 


^^ 
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oore  T.  The    Bald : — ^*  The  question  is  simply  whether  or  not  this 

Spfcial  Com-  ,  n        i  '  i  n  •wt* 

mMonen/or  net  IS  A  fixed  en&ruie ;  the  statute  28  &  29  Viet. 

Fufteries.  c.  121,  s.  39,  makes  fixed  engines  include  any  net 
or  other  implement  for  taking  fish  fixed  to  the  soil, 
or  made  stationarj  in  any  other  way,  not  being  a 
fishing  weir  or  fishing  miU-dam.  That  this  was 
a  net  is  beyond  all  doubt,  and  the  question,  there- 
fore, is  this,  whether  this  net  was  made  stationary, 
and  it  is  very  much,  as  Mr.  Mathews  put  it,  as  if 
there  were  a  bridge  across  a  riyer  and  this  net  had 
rested  on  the  bridge.  On  looking  at  the  descrip- 
tion of  the  net  we  find  that  it  is  of  a  yery  large 
size,  and  no  human  being  would  have  power  to 
hold  up  against  the  tide  a  net  thirty  feet  wide, 
and  going  a  considerable  distance  into  the  water. 
It  is  rested,  theiefore,  on  the  side  of  the  boat  by 
its  own  weight,  and  it  is  made  stationary,  for  as 
long  as  the  boat  is  stationary  it  remains  fixed  and 
stands  there.  It  is  admitted  that  if  there  were 
not  anything  to  steady  it  the  net  would,  fcom.  the 
pressure  of  the  water  below,  pass  under  the  boat ; 
something  there  must  be  to  keep  it  there.  If  it 
were  tied  with  a  piece  of  rope  it  would  clearly  be 
made  stationary;  instead  of  this  the  fisherman 
stands  there  resting  one  hand  to  hold  it  steady, 
and  it  is  in  consequence  of  this  pressure  of  the 
hand  upon  it  that  it  is  fixed ;  yet  notwithstanding 
that  it  is  a  human  hand  that  does  it  the  net  is 
made  stationary,  and  consequently  brought  within 
the  act.  It  seems  to  me  as  much  stationary  when 
the  man  is  there  as  though  it  had  been  left  fixed.  I 
do  not  think  that  the  mere  interyention  of  the  hand 
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would  in  all  cases  make  the  tliiii^  stationary ;  but  I  oort  r.  ne 

think  here,  when  you  come  to  consider  whether  it  is  mi««merv<»r 

made  stationary  or  not,  the  quantum  or  degree  is  ^»AmM. 

Toy  material.     I  do  not  think  that  a  mere  casting 

net  that  a  man  throws  into  the  water  for  a  short  time 

cocdd  be  called  stationary,  and  fixed  by  the  man 

standing  and  keeping  his  hand  upon  it.     If  the 

net  itself  were  stationary  and  caught  a  fish  because 

it  was  kept  stationary  by  mechanical  means,  the 

case  would  be  fi'ee  firom  doubt.    The  present  case, 

I  think,  is  yeiy  near  it ;  the  net  is  kept  there,  and 

it  is  because  of  its  being  kept  there  that  the  fish 

go  into  it,  and  when  the  fish  have  gone  into  it  the 

fisherman  picks  it  up.     But  it  is  by  means  of  its 

being  stationary  that  the  fish  are  caught.     I  think 

the  commissioners  are  right,  and  that  judgment 

should  be  for  the  respondents." 

Mr.  Justice  Lush  said :  ^'  I  am  of  the  same 
opinion.  I  think  it  is  impossible  to  say  that  this 
net  was  not  made  stationary.  It  was  not  fixed  to 
the  side  of  the  boat  it  is  true,  but  if  it  is  made 
stationary  in  any  other  way  it  comes  within  the 
act.  K  these  poles  or  rames  had  been  tied  to  the 
Wt  there  cannot  be  a  doubt  that  the  net  would  haye 
been  made  stationary  by  such  mere  mechanical 
means.  But  if  instead  of  that  the  tops  of  the  poles 
are  steadied  by  human  agency,  that  is  not  excluded 
at  all  by  this  definition,  and  the  case  is  equally 
brought  within  the  terms  of  the  statute." 

These  are  the  chief  decisions  upon  the  point, 
wbat  are  fixed  engines?  They  to  some  extent 
bear  out  the  distinction  drawn  in  the  Act  of 
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(1)  EfFeetof  Heniv  VI.  («),  that,  if  the  instrument  is  worked 
tto^whTiB  ^^^^*  *J^®  continuous  presence  of  the  person 
^TO?^^^     working  it,  it  is  a  fixed  engine :  and  this  in  most 

cases  would  be  the  test  to  apply.  A  net,  however, 
may  be  a  fixed  engine,  eyen  if  the  person  working 
it  is  continuallj  present,  if  any  mechanical  means 
are  adopted  for  making  it  stationary.  The  result 
would  seem  to  be,  that  no  net  with  which  a  fisher- 
man is  continuouslj  present  while  it  is  fishing,  and 
which  he  fishes,  without  any  mechanical  assistance 
to  make  it  stationary,  is  a  fixed  engine  so  &r  as 
has  been  at  present  decided. 

(2)  What  is  The  second  question,  what  is  an  ancient  right 
ritrht  or  mode  or  modc  of  fishiug  lawfiilly  exercised  at  the  time 
lawfully        of  the  passing  of  the  Sahnon  Fishery  Act,  1861, 

exercised  on,  ,  ,  _ 

the  6th         or  in  one  of  the  four  preceding  years  ?  is  one  of 

August,  1861?  .  .  r 

great  difficulty.  It  is  fiur  easier  to  say  what  is 
STthan  wh^ris.  It  would  seem,  from  a  dictum 
of  Mr.  Justice  Blackburn,  that  twenty  years  would 
certainly  not  lead  to  the  inference  that  a  mode  of 
fishing  was  an  ancient  right  (o). 
Rawsfornev.  Thc  casc  of  Ratostome  V.  Backhouse  (p)  lays 
down  the  rule,  that  if  engines  haye  been  used  for 
many  years  in  one  phice,  and  haye  been  moyed 
thirty-four  years  before  the  trial  as  to  their  legality 
took  place,  but  haye  been  fished  continuously  ia 
the  spot  to  which  they  were  moyed  since  that  date, 
the  question  as  to  whether  this  is  an  andent  right 
or  mode  of  fishing  is  a  mixed  one  of  law  and  fitct^ 

(«)  Hen.  VI.  c.  16. 

Ip)  See  Bolford  y.  Oeorge,  L.  B.,  3  Q.  B.,  at  p.  647. 

ip)  L.  K.,  3  a  P.  67. 
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and  as  matter  of  law  it  is  not  conclusiye  that  such  Rmtttomer, 
fixed  engines  are  legaL  In  that  case  Bobert 
Kawstorne  claimed  four  baulk  or  stake  nets  in  the 
estoaij  of  the  River  Ribble  between  high  and  low 
water  mark  as  fixed  engines  lawfully  in  use  at  the 
time  of  passing  the  Salmon  Fishery  Act,  1861,  or 
in  one  of  the  four  preceding  years.  In  support 
of  Ids  daim,  at  the  hearing  before  the  Special 
Commissioners  for  English  Fisheries,  it  was  proved 
that  Bichaid  II.,  by  a  charter  in  the  seventh  and 
eighth  years  of  his  reign,  containing  an  inspezimus 
of  a  grant  made  by  Helias  de  Hoton  to  the  Abbey 
of  Cockersand,  in  the  township  of  Hutton,  with  all 
liberties,  &c.,  in  moors  and  marshes,  fisheries  and 
fishings  in  rivaries  and  pools,  &c.  (in  piscaries  et  pis- 
cationibus,  in  rivaries  et  stagnis),  that  by  a  charter 
of  37  Henry  YIIL,  in  consideration  of  500/.,  the 
king  granted  to  Lawrence  Bawstome,  (the  prede- 
ceasor  in  title  of  the  claimant,)  all  our  lordship  or 
manor  of  Hutton,  with  all  rights,  &c.  heretofore 
belonging  to  and  part  of  the  possession  of  our 
Monastery  of  Cockersand,  and  also  all  moors, 
marshes,  fishings,  waters  and  fisheries.  By  an 
indenture  dated  the  11th  March,  1757,  between 
Lawrence  Bawstome  on  the  one  part,  and  Sir 
Henty  Hoghton,  lord  of  the  manor  of  Lea,  the 
owner  of  the  opposite  shore  of  the  Bibble,  of  the 
other  part,  reciting  that  each  was  seised  of  a  fishery 
on  the  Ribble  up  to  mid  stream,  and  that  disputes 
touching  the  manner  of  fishing  had  occurred  be- 
tween their  tenants,  and  in  order  to  establish  the 
ancient  just  and  rightfiil  manner  of  fishing,  they 
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jiavstomtr.  thereby  covenanted  and  aeroed  to  fish  in  manner 
following,— by  setting  baulks,  stakes  and  piles 
overcross  the  said  rirer,  to  continue  or  to  be  re- 
moved firom  time  to  time  to  other  places  during 
the  fishing  season,  or  as  long  thereof  as  the  party 
setting  the  same  shall  think  proper,  and  to  &step 
nets  thereto,  and  bj  that  or  anj  other  lawfiil  wajs 
or  means  to  fish  alternatively  overcross  the  whole 
river,  as  well  on  their  own  side  as  on  the  contrary 
side  of  the  same  river,  the  owner  or  occupier  on 
one  side  having  one  day's  fishing.     The  claimant 
also  produced  an  inquisition  of  the  court-baron  of 
the  manor  of  Hutton,  dated  the  13th  of  April, 
1787,  which  described  the  boimdaries  of  the  manor 
as  extending  to  the  mid-stream  of  the  Ribble,  and 
including  the  site  of  the  said  baulks.     At  the  end 
of  the  inquisition  was  the  following  sentence:— 
''  And  we  the  jurors  aforesaid  do  further  find  that 
the  said  Lawrence  Eawstome,  in  right  of  the  said 
manor  and  estates,  hath  an  exclusive  several  fisheiy 
to  the  mid-stream  of  the  River  Kibble,  beginning 
at  the  line  from  the  said  cross  or  Morestone  across 
the  said  river  to  the  great  stone  in  Bimshaw  Head- 
land, and  ending  at  the  line  fix)m  St.  Catherine's 
Well  to  the  third  butt  or  furrow  in  Cook  Hey, 
alias  Blackledge  Bank,  where  a  stone  is  placed.'' 

There  were  divers  mesne  conveyances,  and 
finally  a  will  dated  1850,  devising  the  said  manor 
to  the  appellant,  the  present  lord  of  the  manor. 

There  was  no  specific  mention,  otherwise  than 
as  above  stated,  in  the  charters  or  in  the  inquisi- 
tion of  the  court-baron  of  stake  nets  or  other  fiied 
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engines  as  being  used  In  the  said  fishery ;  and  the  nau^omf  r. 
onlj  mention  of  stake  nets  or  baulks  In  the  docu- 
ments of  title  T?as  In  the  above  Indenture  of  1757. 
At  the  present  day,  fishing  with  stake  nets  or 
baulks  is  not  practised  on  Sir  Henry  Hoghton's 
side  of  the  river,  the  lands  over  which  his  fishery 
extended  having  been  for  several  years  past  re- 
claimed and  converted  Into  agricultural  land.  It 
was  proved  that  the  sites  of  the  claimant's  stake 
sets  were  within  the  limits  of  the  manor,  as  de- 
scribed in  the  Inquisition  of  1787,  and  the  boun- 
(laiy  of  the  manor  along  the  BIbble  was  about 
tbree  miles. 

At  the  locus  in  quo  the  BIbble  Is  a  navigable 
tidal  river,  and  the  channel,  which  previously  to 
1844  had  been  tortuous  and  winding  had  since 
been  straightened,  and  confined  within  parallel 
sea  waOs,  about  1,000  yards  apart;  and  at  high 
tide  the  water,  previously  to  1861  (taking  Into  ac- 
count the  land  on  both  sides),  covered  a  space 
Tarjing  firom  about  a  mile  and-a-half  wide  at  the 
^^^m  or  upper  end  to  nearly  two  miles  and  a 
qoarter  wide  at  the  western  or  lower  end;  but 
^ch  space  at  the  last-mentioned  end  had  been 
about  six  years  before  contracted  by  embankments 

to  the  width  of  about  one  mile  and  three  quarters 

only. 

The  steward  of  the  estates  produced  rental 
woks  which  contained  entries  of  rents  received 
firom  tenants  firom  1803  to  1854.  Each  year 
there  was  an  entry  of  the  tenant's  name  connected 
^th  the  fishery,  thus,—"  1803,  James  Singleton, 

B.  M 
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.&ji±to«uL 


R,rfr^torwt  t.  the  fisherT,  10/."  In  1854  the  fisheiT  was  let  for 
6/.  The  rent  h^d  flactoated  yeiy  much  betwe^ 
1803  and  1854^  being  mostly  about  10/.;  the 
highest  nskt  being  40/.,  in  1841.  Since  1854  the 
appellant  has  kept  the  fishery  in  his  own  hands, 
and  has  fished  it  in  the  manner  heieinfier  de^ 


It  was  proved  by  the  oldest  witnesses,  one  of 
whom  deposed  to  a  personal  knowledge  of  ax^ 
years,  that  three  baulks  only  were  used;  bat 
latterly  there  had  been  four,  and  in  1861  there 
had  been  four  baulks  used.  Three  of  these  w^e 
situated  dose  to  the  river  wall,  being  nearly  at 
right  angles  to  the  current,  each  baulk  being 
somewhat  of  a  crescent  form;  and  one  end  of  the 
baulk  was  dose  to  the  river  wall.  The  first  baulk, 
or  west  baulk,  was  220  yards  long.  The  seoond, 
or  middle  baulk,  was  400  yards  long,  and  aboat 
500  yards  distant  firom  the  first  baulk.  The  third, 
or  higher  middle  baulk,  was  generally  about  a 
mile  and  two-thirds  finom  the  second  baulk,  and  it 
was  350  yards  long.  The  fourth  baulk  was  gene- 
ralty  about  three  quarters  of  a  mile  from  the  third 
baulk,  and  was  seventy-five  yards  long. 
Modeof  usinc  The  modc  in  which  the  baulks  or  nets  were  set 
was  proved  to  be  as  fidlows : — In  a  direction  neailj 
at  right  angles  to  the  direction  of  the  current,  bat 
in  a  crescent  shape,  stakes  each  six  feet  long  were 
driven  or  worked  into  the  sand.  A  baulk  con- 
sists of  a  series  of  separate  nets,  each  thirty  yards 
long  and  six  feet  deep,  joined  together  with  stakes. 
The  distance  firom  stake  to  sti^e  is  twelve  feet 
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Each  banlk  was  set  across  a  hollow  in  the  sand.  Bmutomev. 
The  net  was  mstened  to  the  upper  part  of  the 
stakes^  and  the  lower  part  of  the  net  being  firee^  so 
that,  while  the  tide  came  out,  the  bottom  of  the 
net  floated  out  on  the  top  till  it  gradually  rose 
with  the  tide  to  a  horizontal  position,  and  was  no 
obstniction  to  the  fish;  but,  when  the  tide  re- 
ceded, there  was  a  readying  stake  which  was 
attached  to  the  net  at  every  interyal  of  twelve 
feet,  and  this  readying  stake  kept  the  net  erect. 
The  readying  stake  being  five  feet  long,  while  the 
net  was  six  feet  deep;  the  net,  when  kept  erect, 
fonned  a  kind  of  bag,  and  received  the  fish  as 
thej  were  returning  with  the  ebbing  tide.  The 
fish  are  only  caught  on  the  ebb  tide.  The  nets 
and  stakes  help  to  support  each  other.  During 
spring  or  neap-tides  there  were  generally  four  or 
fire  feet  of  water  above  the  top  of  the  stakes. 

Witnesses  were  called,  one  of  whom  was  aged 
seventy-four,  who  recollected  these  fisheries  sixty 
jears  ago,  and  there  were  nets  then  and  since 
used  at  the  hollows  in  the  sand  just  as  they  were 
used  now.  Old  men  deceased  had  also  told  these 
witeesses  that  in  their  time  the  nets  were  used  in 
the  same  way.  Before  the  river  walls  were 
straightened  in  1844,  by  virtue  of  the  Ribble 
Navigation  Acts,  there  were  several  of  these  hol- 
lows, and  nets  were  placed  in  some  of  them;  but 
no  nets  were  ever  seen  by  the  oldest  witness,  aged 
seventy-four,  to  be  placed  in  any  hollow  nearer 
than  200  or  300  yards  firom  the  main  channel,  • 
and  they  were  generally  half  a  mile  distant :  while 

m2 
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2«2£:«.  a  younger  witness,  aged  fiflywrix.  said  he  h«l 
never  seen  them  nearer  than  100  yards  from  the 
main  channel. 

After  the  riyer  walls  were  boilt,  which  stand  in 
some  places  about  three  feet  above  the  level  of  the 
sands,  new  hollows  were  formed  close  behind  the 
river  wall  bj  the  action  of  the  tide  on  the  wall; 
and  the  nets  had  been  since  that  time  always 
placed  in  these  hollows,  because  they  caught  more 
fish. 

One  end  of  die  net  was  on  a  few  occaaons  fixed 
upon  the  top  or  side  of  the  river  wall;  bat  the 
appellant  did  not  claim  to  use  the  waQ  for  this 
purpose,  but  merely  claimed  to  put  one  end  of  the 
net  as  close  to  the  river  wall  as  might  be  neces- 
sary for  fishing  the  hollows  behind  it.  There 
were  other  hollows,  but  at  a  considerable  distance 
fix)m  the  walls,  and  smaller  in  size.  About  fifty 
years  ago,  this  channel  for  about  half  a  mile  ran 
almost  close  to  the  land  on  the  Button  side,  and 
so  continued  for  a  year  or  two;  and  during  that 
time  no  baulks  were  placed  on  that  part  of  the 
fishery;  but  when  the  channel  retired  further  hack 
and  left  wide  sands,  the  baulks  were  put  down 
again. 

The  Ribble  Navigation  Acts,  authorized  the 
straightening  of  the  navigable  channel  and  the 
building  of  the  river  walls  in  1844 ;  and  one  of 
these  acts,  the  16  &  17  Vict.  c.  clxx,  s.  154,  saves 
the  rights  of  all  lords  of  manors,  but  otherwise  the 
acts  are  silent  as  to  the  fisheries  in  question. 

On  the  part  of  the  respondent  it  was  contended 
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that  the  user  of  the  baulks  had  not  been  consistent 
or  certain ;  and  that  there  was,  upon  the  whole, 
no  eridence  that  the  baulks  were  more  than  sixty 
jears  old,  and  therefore  they  must  be  illegaL 

On  the  other  hand,  the  claimant,  the  now  ap- 
pellant, contended  that  the  charter  of  Richard  II., 
coapled  with  the  modem  user,  constituted  eyidence 
from  which  the  commissioners  were  bound  to  pre- 
eame  that  the  baulks  were  privileged  fixed  engines ; 
that  Uiere  was,  apart  from  any  of  the  documents 
produced,  abundant  evidence  (which  was  uncon- 
tradicted) of  the  immemorial  user  of  such  baulks 
to  entitle  the  i^pellant  to  a  certificate  under  28  & 
29  Vict  c  121,  s.  41,  and  that  in  1861  and  pre- 
viouslj  the  owner  could  have  placed  the  baulks  in 
those  hollows  in  the  sands  out  of  the  main  channel 
which  were  most  favourable  to  fishing  within  the 
limits  of  his  manor,  and  that  he  was  equally  en- 
titled to  place  them  close  to  the  river  wall  which 
had  been  made  in  1844,  and  that  such  new  sites 
were  substantiaOy  the  same  as  the  previous  sites ; 
that  on  these  groimds  the  commissioners  were 
bound  to  find  these  baulks,  which  were  legal  in 
1861,  to  be  privileged  now ;  and  that,  as  to  their 
sites,  it  was  sufficient  compliance  with  the  4lBt 
section  of  the  Act  of  1865,  28  &  29  Vict  c.  121, 
to  describe  them  as  situate  on  the  south  shore  of 
the  river  Ribble,  within  the  manor  of  Hutton, 
without  fiirther  particularizing  the  exact  spots. 

The  commissioners  found  as  facts  that  the  baulks 
daimed  were  situate  on  the  sands  within  the  manor 
of  Hatton;  that,  before  1844,  they  had  never  been 
placed  in  any  hollow  nearer  the  main  channel  of 
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Rmrshmer.  the  rfrer  than  one  hundred  yards;  that  there  was, 
on  the  other  hand,  no  evidence  that  there  were  an j 
hollows  worth  fishing  within  that  distance;  that 
the  removing  the  baulks  close  to  the  river  waDs  in 
1844  was  an  enhancement  (a)  of  the  engines;  and 
that  there  had  been  no  user  of  the  baulks  since  the 
year  1844  on  the  sites  on  which  thej  had  been 
always  placed  before  1844. 

The  commissioners  held  that  the  baulks  claimed 
came  within  the  description  of  kiddles  prohibited 
by  Magna  Charta  and  the  statutes  25  Edw.  3, 
Stat.  4,  c.  4,  and  45  Edw.  3,  c  2;  and  &Bt 
as  Magna  Charta  prohibited  not  only  a  seven! 
fishery  being  created  in  tidal  rivers,  but  also  pro- 
hibited  kiddles  being  used  or  enhanced  in  fisheries, 
it  was  necessary  for  the  appellant  to  produce 
evidence  either  of  a  grant  of  the  crown  prior 
to  Magna  Charta,  or  evidence  &om  which  thej 
might  reasonably  presume  such  a  grant,  not  merely 
of  a  several  fishery  but  of  the  right  to  use  fiied 
engines,  such  as  baulks  in  such  fishery;  diat  the 
charter  of  Kichard  II.,  even  if  some  evidence  of  s 
several  fishery  appurtenant  to  Hutton  Manor,  did 
not  convey  more  than  the  usual  words  of  form  used 
in  all  conveyances,  and  did  not  import  that  anv 
fixed  engines  were  then  used  or  authorized;  that 
the  indenture  of  1754  was  a  private  arrangement 
between  two  neighbouring  owners,  and  was  not 
binding  on  nor  could  be  used  to  prejudice  the 


(a)  Afl  to  the  meaning  of  the  word  "  enhancement,"  see 
Williams  y.  Wilcom,  8  A.  &  E.  814,  where  it  is  said  enhsiioe- 
ment  means  merely  setting  np. 
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puUic^  and  moreover  no  proof  was  given  that  suqh  nmettt^ne  ▼. 
agreement  as  to  alternate  fishings  was  ever  acted 
upon;  that  the  inquisition  of  the  court  baron 
omitted  all  mention  of  baulks  which,  if  they  then 
existed,  it  was  natural  to  expect  would  be  specified 
in  such  a  document;  that  the  earliest  evidence  of 
the  existence  of  baulks  was  in  1806.  From  the 
whole  of  the  evidence  the  commissioners  drew  the 
condusion  that,  although  they  might  reasonably 
presome  that  the  lords  of  Hutton  enjoyed  a  several 
&beiy  created  before  Magna  Charta,  extending  to 
the  mid-stream  of  the  river,  no  grant  to  use  baulks 
was  ever  made  by  the  crown  prior  to  Magna 
Charta  and  to  the  ancient  statutes  preceding  and 
including  that  of  2  Hen.  6,  c.  15 ;  and  they  de- 
clared that  all  stake-nets  in  the  manor  of  Hutton 
weie  ill^al,  and  they  made  their  order  that  they 
&hoald  be  abated  and  removed.  They  further  held 
that  the  baulks  were  illegal,  inasmuch  as  since  the 
jear  1844,  when  the  river  walls  had  been  built, 
the  baulks  had  been  enhanced  by  their  site  being 
changed  to  a  position  close  to  such  walls,  which 
^^  altogether  a  different  site  relating  to  the 
lutTigable  channel  of  the  river  fi*om  that  to  which 
the  previous  user  confined  them,  and  thus  there 
wag  no  user  in  the  years  1857  to  1861  of  the 
baulks  on  the  sites  where  alone  they  were  legal. 

Against  this  decision  the  claimant  Bawstome 
appealed ;  and  the  questions  of  law  for  the  court 
were, — first,  whether  on  the  evidence  and  facts  as 
found  the  commissioners  were  bound  as  matter  of 
hiw  to  presume  and  to  find  that  the  baulks  were 
privileged  fixed  engines  within  the  meaning  of  the 
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T.  Sftlmon  Fisherj  Acts^  24  &  25  Vict  c.  109,  s.  II, 
and  28  &  29  Vict.  c.  121,  s.  35.  If  the  oouit 
should  be  of  opinion  in  the  aSmnaJdve,  then, 
secondly,  whether  their  certificate  ought  to  de- 
scribe the  site  of  the  baulks  to  be  on  the  south 
shore  of  the  Biver  Kibble  on  the  lands  in  the 
manor  of  Hutton,  without  fiirther  defining  the 
exact  spots. 

In  delivering  the  conridered  judgment  of  the 
court,  the  Lord  Chief  Justice  Bovill  said:  ** The 
material  question  stated  upon  the  special  case  for 
the  judgment  of  this  court  was,  whether,  on  the 
evidence  and  &cts  as  found,  the  commissioners  were 
bound,  as  matter  of  law,  to  presume  and  to  find 
that  the  baulks  were  privileged  fixed  engines  within 
the  meaning  of  the  Salmon  Fishery  Acts. 

"  From  the  form  in  which  the  question  is  sub- 
mitted to  us,  it  is  not  necessary  to  enter  into  a 
minute  examination  of  the  details  of  the  evidence 
adduced  before  the  commissioners.  There  was, 
no  doubt,  evidence  well  deserving  their  considera- 
tion :  and  if  during  all  living  memory  the  enjoy- 
ment of  the  right  claimed  had  been  unifonn  and 
unvarying,  and  consistent  also  with  the  ancient 
documents  of  title,  we  think  the  commissioneis 
would  have  been  bound  to  refer  it  to  a  legal  origin, 
as  by  grant,  charter,  or  immemorial  usage,  if 
possible,  and  to  have  presumed  that  the  three 
baulks  in  question  were  legal  and  privileged  en* 
gines  within  the  meaning  of  the  Salmon  Fishery 
Acts. 

*'  The  difference  in  the  situation  of  the  baulks 
since  1844,  however^  at  once  introduces  a  diflSculty 
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in  the  way  of  the  appellant^  which  is  of  the  more  Jtow^onw  r. 
importance  in  these  cases,  because,  bj  the  41st  sec- 
tion of  the  Act  of  1865,  the  commissioners  are 
bonnd  to  fix  the  situation,  size  and  description  of 
the  engines  which  they  are  to  certify  as  privileged. 
The  use  of  the  engines  in  the  particular  situations 
where  they  have  existed  of  late  years  certainly 
could  not  be  carried  back  earlier  than  the  year 
1814;  and  this,  under  the  circumstances,  would  not 
be  sufficient  to  found  the  presumption  of  a  right 
to  hare  them  at  those  particular  places :  and,  if 
the  right  to  have  them  in  the  situations  where 
they  had  existed  previously  to  1844  was  relied 
upon,  the  appellant  was  met  by  the  &ct  that  they 
had  not  been  so  used  in  those  places  during  the 
open  season  of  either  of  the  five  years  1857  to 
1S61,  as  required  by  the  Act  of  1865,  In  order 
to  avoid  these  difficulties,  the  appellant's  counsel 
was  driven  to  contend  that  the  appellant  had 
proved  a  right  to  have  reasonable  engines  in  rea- 
sonable places  with  reference  to  the  changing  of 
the  bed  of  the  river,  and  that  the  commissioners 
were  bound  to  make  a  presumption,  and  to  find 
accordingly  in  &vour  of  such  a  r^ht. 

"  The  utmost  extent,  however,  to  which  that 
argument  could,  in  our  opinion,  prevail,  would  be 
^hat  the  commissioners  might  be  at  liberty  to  pre- 
sume such  a  right  in  the  terms  in  which  it  was 
contended  for  by  the  appellant.  From  the  very 
^ture  of  the  evidence  in  other  respects,  depending 
^pon  the  vague  and  general  language  of  the  more 
^cient  documents,  the  deed  of  arrangement  of 
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jiamtome  r.  1 757^  the  making  and  the  efifect  of  the  artificial  new 
embankment  in  1844  (which  might  prevent  the 
enjoyment  of  ancient  rights  without  creating  any 
new  privileges),  and  from  considerationB  aciang 
from  the  ownership  of  the  soil  itself,  and  a  sereral 
fishery  in  half  the  river,  and  the  changes  in  the 
course  of  the  river,  taken  in  connection  with  the 
mode  and  places  of  using  the  baulks,  and  the 
varying  situations  and  number  of  them,  and  which 
necessarily  involved  the  question  of  whether  there 
had  been  any  enhancement  of  the  baulks,  we 
think  the  case  was  one  essentially  for  the  conside- 
ration and  determination  of  the  commisaoners  as 
a  mixed  question  of  fiust  and  law,  and  not  one 
where  they  were  bound  as  matter  of  law  to  make 
the  presumption  in  fi^ivour  of  the  appellant:  and 
oertainly  not  in  the  terms  for  which  he  contends, 
Tiz.,  to  have  reasonable  engines  in  reascxiable 
{daces. 

''  We  need  only  add  that  the  commissioners  in 
these  cases  are  bound  to  see  that  the  right  to  pri- 
vileged engines  is  satis&ctorily  made  out  by  the 
party  who  claims  to  use  them ;  and  we  do  not  wish 
to  throw  any  doubt  upon  the  correctness  of  the 
conclusion  at  which  they  have  arrived  in  this  in- 
stance, though  this  is  not  the  question  submitted 
for  our  judgment. 

**  Our  judgment  is,  therefore,  in  &vour  of  the 
respondent." 

jToifordY,         In  Holford  v.  Georgt  (a),  which  was  an  appeal 

(a)  L.  R.,  3  Q«  B.  639. 
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fiom  a  decifflon  of  the  special  commissioners  of  Ho^fordr, 
English  fisheries  disallowing  a  claim  made  bj  the 
appellant  to  350  putchers  at  Hope  Pill,  three  stop 
nets  at  Hope  Pill  and  130  putchers  at  Hock  Crib, 
ataate  between  high  and  low  water  mark  on  the 
Rirer  Seyem,  within  the  manor  of  Arlingham,  as 
being  pririleged  fixed  engines  within  the  meaning 
of  the  Sahnon  Fishery  Act,  1865. 

The  manor  of  Arlingham  is  within  and  once 
fonned  part  of  the  great  barony  of  Berkeley, 
granted  by  a  charter  of  King  Henry  II.  to 
Maurice  of  Berkeley,  and  it  was  admitted  that 
sereral  ranks  of  putchers  or  stop  nets  had  been 
prored  before  the  commissioners  to  have  been 
legally  used  firom  time  immemorial  at  certain 
places  within  the  great  manor  of  Berkeley. 

In  proof  of  the  legality  of  the  putchers  and  stop 
nets  claimed  by  the  appellant,  he  gave  in  evidence 
a  feoflhient  dated  the  20th  of  November,  1610,  by 
which  the  then  owner  of  the  great  manor  of  Ber- 
keley conyeyed  the  manor  of  Arlingham  (which, 
as  hereinbefore  stated,  had  been  part  of  the  manor 
of  Berkeley)  to  Thomas  Yate,  through  whom  the 
title  had  passed  to  the  appellant  by  mesne  con* 
veTances.  The  feofiment  in  the  parcels  described 
the  hinds  as  "  All  that  manor  of  Arlingham,  with 
it6  appurtenances,  and  all  that  free  fishing  in  the 
^ver  Severn,  over,  against,  and  so  fiur  as  the 
JQ^nor,  parish,  or  village  of  Arlingham  extends, 
and  also  all  those  the  liberties  and  firanchises  of 
free  fishing,  &c.'* 

There  was  no  more  specific  description  in  such 


252  LAW  OF  SALMON  FISH£BI£S. 

riotfordr.  conveyance  of  a  fishery  in  the  Severn  as  appnr* 
tenant  to  the  manor  of  Arlingham^  within  which 
manor  the  sites  of  the  fixed  engines  were. 

There  was  no  specific  mention  in  any  of  the 
documents  of  title  of  putchers  or  stop  nets,  or  other 
fixed  engines  in  connection  with  such  fishery. 

At  the  place  where  the  manor  of  Arlingham 
abuts  on  the  leflj  bank  of  the  Severn  the  river  is  a 
navigable  tidal  river  or  estuary,  and  is  about  half  a 
mile  wide  between  high  water  mark  on  either  side. 
It  was  admitted  that  the  manor  of  Arlingham 
was  bounded  on  one  side  by  the  medium  filum 
aquse  of  the  Severn. 

As  to  the  putchers  and  stop  nets  at  Hope  Pill 
(which  is  higher  up  the  river  than  Hock  Crib), 
it  had  also  been  proved  by  a  witness,  who  was  sixty 
years  old, — who  had  been  lessee  of  the  lord  of  the 
manor  of  the  fishing  here,  and  whose  father  had 
been  lessee  firom  the  year  1825  till  he   himself 
became  a  lessee, — ^that  he  remembered  the  fishery 
since  he  was  ten  years  old,  that  is  to  say,  for  forty- 
five  years  prior  to  1861;  that  putchers  and  stop 
nets  were  used  at  Hope  Pill  on  the  same  sites  as 
at  present  during  the  whole  of  that  time,  and 
were  there  in  use  when  he  first  knew  or  could 
recollect  the  fishery;  and  that  when  he  was  ten 
years  old  one  Cooke  was  tenant  of  the  fishery :  but 
whether  Cooke  used  such  putchers  before  that 
date,  no  evidence  was  given.     With  respect  to 
putchers  at  Hock  Crib,  a  witness,  who  was  fifty- 
seven  years  old,  said  that  twenty-five  years  ago  lie 
was,  for  the  first  time,  employed  at  and  knew  the 
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fishery  there,  that  there  were  old  stakes  then  on  rrovordr, 
the  same  site^  which  he  filled  up  with  putchers. 

The  witnesses  stated  that  in  1861  the  number 
of  putchers  used  was, — ^at  Hope  Pill  350,  at  Hock 
Crib  100,  and  three  stop-nets  at  Hope  Pill. 

It  was  proved  that  the  mode  in  which  putchers  Mode  of 
were  used  was  as  follows : — On  the  shore,  between  putcbe™. 
lugh  and  low  water  mark,  double  rows  of  stakes^ 
each  stake  being  about  twelve  feet  long  and  eight 
bches  thick,  are  driven  into  holes  cut  in  the  rock 
a  depth  of  fi'om  one  to  two  feet,  and  the  rows  are 
in  a  direction  at  right  angles  to  the  current.  Bj 
means  of  cross-poles  &stened  to  these  upright 
stakes,  partitions  are  made  of  sufficient  size  and 
depth  to  contain  the  putchers,  which  are  laid 
horizontally,  and  all  touching  each  other,  each 
putcher  being  kept  fixed  in  its  position  by  means 
of  the  stakes  and  cross-poles.  A  putcher  is  a 
conical  or  funnel-shaped  basket,  made  of  twenty 
straight  rods  fiistened  together  at  intervals  by  four 
or  five  hoops  of  decreasing  size,  each  rod  about 
half  an  inch  or  an  inch  thick,  and  about  five  feet 
long,  and  running  lengthways  firom  end  to  end  of 
the  basket  The  length  or  depth  of  the  basket  is 
about  five  feet,  the  diameter  about  twenty  inches 
at  the  mouth  (where  one  end  of  each  rod  is  fastened 
to  the  largest  hoop  at  intervals  of  three  inches) 
and  two  or  three  inches  at  the  other  end.  The 
framework  is  loose  or  open,  and  the  mouth  and 
end  are  open  so  as  to  ofier  as  little  resistance  to 
the  tide  as  possible.  These  putchers,  when  put 
ui  position,  lie  on  their  side  in  tiers  three  or  four 
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deep,  and  to  one  who  stands  in  front  of  them  they 
appear  like  a  honeycomb,  the  mouths  all  &cing 
one  way,  either  &cing  the  flood  tide  or  the  ebb 
tide ;  a  rank  of  putchers  means  a  row  consisting  of 
several  tiers,  the  length  of  the  rank  varying  with 
the  number  of  the  putchers  used,  and  the  whole 
of  the  stakes  and  putchers  together  forming  a 
structure  sufficiently  stable  to  resist  the  action  of 
the  tide.  A  salmon  is  caught  by  going  into  one 
of  the  putchers  with  some  force,  when  its  head 
becomes  wedged  in  the  small  end  of  the  putcher, 
and  it  is  kept  there  fixed  till  the  ebb  of  the  tide 
allows  the  fisherman  to  go  and  take  the  fish  out. 
These  putchers  are  fixed  annually  during  such 
portion  of  the  year  as  they  may  be  lawfully  used 
to  catch  salmon,  the  stakes  remaining  permanently. 
Putchers  are  only  calculated  to  catch  large  fish, 
and  not  eels,  shrimps  or  the  fry  of  fish. 

It  was  proved  that  the  mode  in  which  the  stop 
nets  were  uaed  was  as  follows: — A  stake  is  driven 
into  the  shore  near  high  water  mark,  and  a  rope 
attached  to  it  which  is  run  out  towards  the  bed 
of  the  estuary  nearly  at  right  angles  to  the  line  of 
the  shore,  and  the  further  end  of  the  rope  is  fixed 
by  an  anchor  in  the  soil  of  the  bed  of  the  river. 
The  boats  are  each  attached  to  this  rope,  which  is 
used  to  steady  them.  The  number  of  boats  which 
may  be  used  on  one  rope  depends  on  the  length  of 
the  rope.  When  the  boat  is  thus  steadied  by  the 
rope  a  net  is  used  in  combination  with  each  boat 
in  the  following  way : — The  net  is  so  placed  that 
the  body  of  it  lies  across  and  under  the  boat,  the 
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mouth  of  the  net,  which  is  about  fifteen  feet  wide,  soirordy. 
fiMdng  the  tide  on  one  side  of  the  boat,  and  the 
tail  or  end  of  the  net  stretching  under  and  beyond 
the  other  side  of  the  boat.  By  a  combination  of 
poles  the  mouth  of  the  net  is  kept  a  few  feet  under 
the  Bur&ce  of  the  water,  and  the  fisherman  holding 
a  string  attached  to  the  tail  of  the  net  in  his  hand 
feels  when  a  fish  enters  the  net,  and  immediately 
jerks  the  mouth  of  the  net  up  and  out  of  the  water 
to  prevent  the  escape  of  the  fish,  and  which  he 
then  takes  out. 

At  the  hearing  it  was  contended  on  the  part  of 
the  appellant, — First :  That  under  the  above  cir* 
eiimstances  he  had  proved,  and  the  commissioners 
oaght  to  hold,  that  the  putchers  and  stop  nets 
were  privileged  under  24  &  25  Vict.  c.  109,  s.  11, 
vUch  provides  that  the  section  shall  not  affect 
any  ancient  right  or  mode  of  fishing  exercised  at 
the  time  of  the  passing  of  the  act,  by  virtue  of  any 
grant  or  charter  or  immemorial  usage,  and  that 
the  commissioners  ought  to  certify  to  that  effect. 
Secondly:  That  the  commissioners  were  at  liberty 
and  ought  to  presume,  and  a  judge  would  and 
ought  to  have  told  a  jury  to  find,  that  there  was 
a  right  to  use  putchers  and  stop  nets  generally 
within  the  great  manor  of  Berkeley,  and  the 
manor  of  Arlingham  as  part  thereof,  and  that  it 
was  not  necessary  that  they  should  have  been 
always  at  the  particular  spots  where  now  used. 
And  thirdly :  That  even  if  this  were  not  so,  the 
coDunisaoners  were  at  liberty  and  ought  to  hold, 
ttad  a  judge  would  and  ought  to  have  told  a  jury 
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jio^ford  T.  to  find,  that  there  was  a  rifi^ht  to  use  them  at  the 
*-"  p»«cuW^U,  eite  ^  g™.  »  obuter  » 
immemorial  usage.  On  the  other  hand^  it  was 
contended  on  the  part  of  the  respondent  that 
there  was  no  sufficient  evidence  of  the  legality  of 
the  putchers  and  stop  nets ;  that  only  forty-five 
years'  user  prior  to  1861  had  been  proved  as  to 
some^  and  twenty  years'  user  prior  to  1861  as  to 
the  rest;  that  in  the  statute  1  Eliz.  c.  17,  and 
18  Geo.  3,  c.  33,  putchers  were  not  mentioned 
as  then  existing,  and  the  reasonable  inference  was 
that  they  had  begun  to  be  first  used  in  very  recent 
times,  and  were  illegal. 

The  commissioners  found,  as  facts,  that  the 
putchers  and  stop  nets  claimed  at  Hope  PiU,  had 
been  continuously  used  since  1816  at  the  places  in 
question;  that  the  putchers  at  Hock  Crib  had 
been  continuously  used  there  since  1841.  But 
there  was  no  evidence,  one  way  or  the  other,  as 
to  any  prior  user  respectively. 

The  commissioners  were  of  opinion  that,  inas- 
much as  Magna  Charta  had  prohibited  a  several 
fishery  being  created  since  that  date,  and  also 
Magna  Charta  and  subsequent  statutes  (Magna 
Charta,  9  Hen.  3,  c.  23 ;  25  Edw.  3,  stat.  4,  c.  4 ; 
45  Edw.  3,  c.  2;  1  Hen.  4,  c.  11;  12  Edw.  4, 
c.  7)  repeatedly  prohibited  weirs  or  kiddles  being 
made  or  enhanced  in  navigable  rivers,  the  only 
ground  on  which  the  fixed  engines  called  putchers 
could  be  legal  was  on  the  presumption  that  the 
crown  had  granted  before  Magna  Charta  the 
right  to  use  such  fixed  engines.     That,  in  like 
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manner^  the  use  of  fixed  nets  involved  a  several  noiforA  r. 
fishery  at  the  place  where  they  were  used ;  that 
such  several  fishery  could  only  have  been  legaUy 
created  before  Magna  Charta^  and  that  the  fixed 
nets  themselves  had  been  expressly  prohibited  by 
the  statute  2  Hen.  6,  c.  15^  and  no  fixed  net 
could  be  legal  which  had  not  been  lawfully  used 
bef(»ne  the  date  of  the  statute  last  mentioned. 
The  commissioners  found  that,  though  there  was 
erideDce  firom  which  they  might  reasonably  pre- 
sume that  a  several  fishery  had  been  legally  created 
before  Magna  Charta,  stiU,  as  no  grant  was  pro- 
duced, they  could  only  infer  firom  the  subsequent 
user  what  the  terms  of  that  grant  were.  That 
taking  the  documentary  evidence  of  a  general 
gnmt  of  several  fishery,  with  the  proved  use  of 
putchers  and  stop  nets  at  Hope  Pill  for  only  forty- 
five  years  previous  to  1861,  and  a  proved  use  of 
putchers  for  only  twenty  years  previous  to  1861 
at  Hock  Crib,  they  could  not  reasonably  presume 
that  a  grant  of  the  crown  to  use  putchers  at  the 
places  in  question  existed,  nor  that  they  were  law- 
AiDj  used  before  the  statute  2  Hen.  6,  c.  15. 
They  were  further  of  opinion  that  the  statute 
24  &  25  Vict.  c.  109,  s.  11,  did  not  create  any 
new  right,  but  merely  saved  such  rights  as  were 
legal  before  that  date.  Therefore,  they  found  that 
the  putchers  as  well  as  the  three  stop  nets  claimed 
^ere  illegal,  and  ordered  them  to  be  abated  and 
removed. 

The  question  for  the  opinion  of  the  court  was, 
whether  on  the  evidence  the  commissioners  ought 
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jfovord  r.     to  have  presumed  and  found  that  the  putchers  and 

George.  '■  '-  '  ^ 

stop-nets,  or  any  of  them  were  lawfiilly  used  in 
1861,  by  virtue  of  any  grant  or  charter  or  im- 
memorial usage. 

In  deUyering  judgment  the  Lord  Chief  Justice 
Cockbum  said:  '^lam  of  opinion  that  our  judg- 
ment should  be  for  the  respondent.  The  commis- 
sioners have  found  that  the  350  putchers  and  the 
three  stop  nets  had  been  in  use  for  forty-five  years 
before  the  passing  of  the  24  &  25  Yict.  c.  109,  and 
the  130  putchers  for  twenty  years.  The  statute 
requires,  in  order  to  legalize  the  use  of  putchers, 
that  they  should  have  existed  bom  time  immemo- 
rial, and  the  commissioners  have  decided  upon  the 
evidence  of  user  that  they  were  not  warranted  in 
coming  to  the  conclusion  that  this  right  had  been 
in  existence  from  that  time.  I  concur  in  thinking 
that  they  could  not  have  found  otherwise  with 
reference  to  the  putchers,  as  to  which  an  enjoy- 
ment of  twenty,  years  only  had  been  proved.  But 
with  regard  to  those  putchers  as  to  which  there 
had  been  an  enjoyment  for  forty-five  years,  the 
question  is  one  of  &ct.  The  commissioners  had 
the  evidence  before  them,  and  it  was  competent  to 
them  to  find  either  one  way  or  the  other.  Our 
attention  was  called  to  the  other  circiunstances  in 
the  case,  and  I  think  they  are  not  at  all  unworthy 
of  attention,  and  might  have  carried  more  weight 
with  the  commissioners,  seeing  that  this  was  un- 
doubtedly a  several  fishery,  and  that  it  was  a 
several  fishery  appurtenant  to  a  manor  which  had. 
formed  part  of  the  great  manor  of  Berkeley,  and 
in  other  places  which  had  belonged  to  that  great 
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lordship  similar  rights  to  these  existed,  and  were  irorffmfr. 
found  to  hare  existed  from  time  immemorial.  If 
a  jnzj,  taking  these  circumstances  into  considera- 
tion, had  fonnd  that  this  mode  of  fishing  had 
existed  from  time  immemorial,  and  application 
had  been  made  to  ns  for  a  new  trial,  I  should  not 
have  been  disposed  to  disturb  the  verdict.  On 
the  other  hand,  if  the  jurj  had  arrired  at  the 
opposite  conclusion,  and  if  we  had  been  applied 
to,  we  should  have  said  it  was  perfectly  com- 
petent to  them  to  find  one  way  or  the  other. 
What  I  understand  the  commissioners  to  refer  to 
09  is,  not  the  propriety  of  their  finding  or  of  their 
conclusion  as  to  the  &cts,  but  whether,  on  proof  of 
.  luer  of  forty-five  years,  they  were  bound  by  a 
conclusiTe  presumption  of  law  to  say,  that  because 
there  was  no  evidence  to  n^ative  an  origin  before 
the  time  of  legal  memory  the  right  must  have 
existed  before  that  period.  I  cannot  say  that 
I  think  they  were  so  bound,  but  it  was  perfectly 
free  to  them  to  arrive  at  the  conclusion  which 
they  have  adopted.  I  think,  as  a  matter  of  law, 
we  cannot  say  that  the  commissioners  are  wrong, 
or  that  their  decision  should  be  set  aside.  For 
the  same  reason  the  stop  nets  cannot  be  assumed 
to  have  existed  firom  time  immemorial,  and  with 
regard  to  them  it  seems  to  me  that  these  nets  are, 
from  the  manner  in  which  they  are  used,  within 
the  mischief  aimed  at  by  the  2  Hen.  6,  c.  15,  and 
therefore  that  they  could  not  be  lawfully  used  so 
as  to  fidl  within  the  proviso  of  the  24  &  25  Vict. 
cl09,8.  II. 
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Hoifwd  r.  «*  The  first  part  of  the  statute  of  2  Hen.  6,  c  15, 

speaks  only  of  nets  &8tened  and  hanged  con- 
tinuouslj  day  and  night ;  and  afterwards,  in  the 
second  part,  it  prohibits  nets  &.stened,  &c.  ^  con- 
tinuously to  stand  as  afore  is  said ;'  so  that,  in  the 
second  part,  it  would  appear  that,  to  be  within 
the  statute,  the  nets  must  be  fastened  by  day  and 
night.     But  I  think  the  proviso  shows  the  mean- 
ing of  the  legislature.     It  was  meant  that  no  nets 
should  be  permanently  attached  to  posts,  boats 
and  anchors,  and  that  only  those  nets  might  be 
used  which  could  be  drawn  and  pulled  by  hand, 
and  which  did  not  interfere  with  the  navigation 
of  a  river  and  did  not  destroy  the  firy  of  fish.    It 
is  admitted  by  the  appellant  that  for  not  less  than 
three  hours  at  a  time  this  obstruction  is  continuous, 
and  effectually  bars  the  navigation,  and  also  ob- 
structs the  passage  of  the  fish ;  while,  according 
to  the  respondent's  view,  the  stop  nets  are  used 
some  six  or  seven  hours  fi-om  half-flood  to  the 
half-ebb.     Although  the  obstruction  to  the  navi- 
gation is  not  continuous  in  the  sense  of  its  kst- 
ing  by  day  and  by  night,  yet  it  is  of  a  serioos 
character,  and  for  all  practical  purposes  is  almo^ 
or  even  quite  as  mischievous  as  though  it  existed 
without  any  interval  of  cessation.     I  think  the 
stop  nets  within  the  mischief  of  the  statute,  and, 
unless  they  existed  before  the  time  of  2  Heniy  6, 
c.  15,  was  passed,  they  do  not  come  within  the 
protecting  provision  of  the  Salmon  Fishery  Act 
I  think,  therefore,  that  these  stop  nets  are  iUegal, 
and  that  the  commissioners  were  right  in  the  view 
they  have  taken." 
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Mr.  Justice  Blackburn  said :  ''  I  am  of  the  same  a/ord  v. 
q)iiuon.  The  first  question  is  as  to  the  claim  to  ***'^ 
use  the  putchers,  which  the  commissioners  held 
could  not  be  legal  unless  they  have  been  used 
from  and  before  the  time  of  Magna  Charta.  And 
I  think  the  commissioners  were  right.  On  the 
second  question  the  commissioners  decided  that 
the  stop  nets  were  not  used  before  the  time  of 
Henry  VI.,  and,  therefore,  were  illegal.  Both 
questions  turned  upon  the  point  whether  or  not 
the  putchers  and  stop  nets  had  been  used  at  a 
time  &r  more  remote  than  that  as  to  which  evi- 
dence was  produced.  I  agree  that  a  great  deal 
of  evidence  was  brought  forward  with  a  view  to 
establish  the  claim  to  use  the  putchers  and  the 
stop  nets.  It  is  proved  that  the  manor  of  Arling- 
ham  was  part  of  the  great  manor  of  Berkeley,  and 
that  in  1610  a  conveyance  had  been  made  of  the 
manor  of  Arlingham,  expressly  mentioning  '  all 
that  free  fishing  and  several  fishing  in  the  River 
Seyem  f  and  it  was  proved  that  other  putchers 
&nd  stop  nets  had  been  legally  used  from  time 
immemorial  at  certain  places  within  the  manor  of 
Berkeley.  No  doubt  this  is  evidence  to  show 
that  in  those  other  places  there  were  several 
fisheries,  and  it  is  now  not  improper  that  putchers 
and  stop  nets  should  be  used  in  them.  These 
matters  have  some  bearing  as  to  the  legality  of 
the  claim  to  use  the  putchers  and  stop  nets  in 
question ;  but  the  evidence  which  they  afibrd  is 
slight ;  and,  if  there  had  been  no  evidence  of  any 
user  of  these  putchers  and  stop  nets  in  question 
before  the  year  1861, 1  should  think  that  the  com- 
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H-fff^rdy,.  missioners  would  have  been  bound  to  find  diem 
illegal ;  but  there  is  evidence  beyond  that  time, 
and,  in  the  one  instance,  the  evidence  shows  thit 
the  putchers  had  been  used  twenty  yean  before 
1861 ;  and,  in  the  other  instance,  that  the  putchers 
and  the  stop  nets  had  been  used  for  forty-fire 
years.  In  the  former  instance  the  evidence  is 
very  weak  ;  if  it  had  gone  back  as  fiir  as  living 
memory,  it  might  have  been  sufficient;  bat  so 
short  a  period  as  twenty  years,  unless  there  was 
some  good  reason  why  the  appellant  could  DOt 
adduce  evidence  as  to  any  preceding  time,  would 
not  be  enough.  The  instance  of  user  fi>r  fortr- 
five  years  was  much  stronger.  The  commisriooers 
might  have  found  that  the  putchers  had  been  used 
during  a  longer  time,  but  they  were  not  bound  to 
do  so,  and  many  circumstances  might  induce  them 
not  to  come  to  such  a  conclusion.  They  have 
found  as  a  fiMst  that  the  putchers  have  been  used 
for  a  period  of  forty-five  years,  but  they  have  not 
found  they  were  used  firom  time  immemorial ;  that 
makes  a  great  diflference  in  my  view  of  the  l^ahtv 
of  the  claim.  The  commissioners  might  very  well 
have  drawn  the  inference  in  fiivour  of  the  appel* 
lant,  though,  as  my  lord  has  said,  in  no  sense  were 
they  bound  to  do  so.  But  the  commissioners 
have  not  found  an  immemorial  usage,  and  it  is 
unnecessary  to  consider  what  our  decision  would 
be  if  they  had. 

"  I  now  pass  to  the  question  whether  stop  nets 
are  forbidden  by  the  2  Hen.  6,  c.  15.  It  is  no^ 
disputed  that  the  stop  nets  were  stationary,  and  it 
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i  necessary  to  decide  whether  they  were  lawfully  Hottoniy. 
asedml861.     It  is  a  difficult  pointy  and  depends 
npon  the  meaning  of  2  Hen.  6,  c.  15.     The  first 
part  appears  to  be  aimed  at  nets  which  were 
&stened  and  hanged  continually,  day  and  night, 
by  a  certain  time  in  the  year;  and  the  second  part 
foitnds  that  they  be  set  or  futened  '  continually 
to  stand  as  aforesaid.'    I  do  not  think  that  these 
nets  can  be  said  to  be  permanently  fixed,  but  I 
do  not  think  that  the  statute  forbids  merely  nets 
fixed  during  the  whole  of  the  twenty-four  hours  of 
tlie  day.     Although  not  stated  in  the  case,  I  im- 
deratand  that  the  boats  and  nets  in  1861  were  not 
oontinaaUy  fixed  at  one  spot,  but  were  placed 
there  fix)m  half-flood  to  half-ebb;   but,  for  all 
practical  purposes,  the  passage  of  the  fish  and  the 
nayigation  of  the  river  are  obstructed  during  the 
tune  the  tide  is  up ;  and  the  question  whether  these 
i^ts  were  continually  fixed  seems  to  depend  on 
whether  they  were  set  during  all  that  portion  of 
^  day  at  which  alone  it  was  practicable  for  the 
fi^  to  pass,  and  the  narigation  to  be  carried  on. 
If  this  be  so,  it  is  a  question  of  fiu:t  for  the  com- 
ituasioners,  and  in  my  opinion  they  were  right  in 
flajing  that  the  stop  nets  came  within  the  mischief 
at  which  the  2  Hen.  6,  c.  15,  was  aimed  at,  and 
^consequently  could  not  be  legal.     K  the  nets  had 
been  used  before  that  statute,  the  result  would 
We  been  exactly  the  same  as  if  they  had  been 
Qsed  before  the  time  of  Magna  Charta.     I  think 
the  commissioners  might  have  found  that  they  did 
lawfully  exist  before  that  statute,  but  I  certainly 
cannot  say  that  they  were  bound  to  do  so." 
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Hoiford  r.  Mt.  Justicc  McUor  said :  "  I  am  also  of  opinion 

G«orge. 

that  our  judgment  must  be  for  the  respondent 
It  appears  to  me  that  on  the  view  which  the 
commissioners  took  of  the  evidence  they  were 
perfectly  warranted  in  not  finding  that  there  was 
an  immemorial  mode  of  fishing.  The  object  of 
appointing  the  conunissioners  is  that  thej  shall 
inyestigate,  and,  therefore,  unless  thej  find  that 
there  is  a  title  or  grant,  charter,  or  immemorial 
usage,  it  is  their  duty  to  declare  every  mode  of 
fishing  with  a  fixed  engine  illegal.  But  when  a 
right  of  fishing  is  claimed  by  virtue  of  a  grant, 
charter,  or  immemorial  usage,  it  is  a  matter  of 
discretion  for  the   commissioners  whether  they 

m 

ought  to  be  satisfied  that  it  has  been  l^ally  en- 
joyed. In  cases  of  this  description  there  may  be 
a  great  body  of  evidence  of  user;  but  if  it  be 
confined  only  to  a  period  of  forty-five  or  twenty 
years,  the  commissioners  have  aright  to  adc  them- 
selves whether  or  not  they  have  had  brought  be- 
fore them  such  evidence  as  is  necessary  to  support 
a  claim  of  immemorial  usage,  and  they  are  not 
bound  by  evidence  of  user  for  forty-five  or  twenty 
years.  If  firom  the  nature  of  the  case  the  com- 
missioners might  reasonably  expect  that  other 
evidence  might  have  been  forthcoming,  and  which 
they  believed  had  been  kept  back,  I  think  the 
commissioners  were  right  in  deciding  against  the 
claim. 

**  I  concur  with  my  lord  as  to  the  construction 
of  the  2  Hen.  6,  c.  15.  I  think  the  expression 
'  continually '  means  not  permanently  or  con- 
tinuously.   My  opinion  is  strengthened  by  the 
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words  in  the  proviso, '  drawing  and  pulling  tliem  noiford  ▼. 
by  hand  as  other  fishers  do  with  other  nets.'     I 
think  this  shows  that  all  nets  not  worked  by  hand 
are  prohibited,  and  it  is  manifest  that  these  nets 
are  fixed  for  a  considerable  period  of  time." 

Mr.  Jastice  Lush :  '^  I  am  of  the  same  opinion. 
The  commissioners  were  not  bound  to  find  that 
tbeae  putchers  and  stop-nets  were  used  firom  time 
immemorial,  and  as  to  those  putchers  which  had 
eusted  for  only  twenty  years,  they  would  not  have 
been  justified  in  finding  an  immemorial  usage  in 
&Toi]r  of  them.  This  is  not  enough  to  determine 
the  question  as  to  the  stop-nets,  if  they  were  not 
forbidden  by  the  statute  of  2  Hen.  6,  c.  15.  At 
first,  I  was  inclined  to  think  that  the  act  forbade 
only  those  nets  which  were  fastened  and  hanged 
contmaonsly  by  day  and  night  a  certain  time  in 
tie  year,  but  on  fiuther  consideration  I  feel  satis- 
fied that  that  statute  was  intended  to  forbid  the 
use  of  any  net  not  drawn  by  hand." 

In  the  cases  of  Watte  v.  George {(j)  and  Cado^  waiter. 
Qan  V.  George  (y),  which  were  also  appeals  firom  c-adogan  v. 
^  decision  of  the  special  commissioners  as  to  the  ^^''^' 
'^  of  putchers  in  the  estuary  of  the  river  Severn, 
[irhich  is  at  the  point  where  the  putchers  were  used 
tidal  navigable  river;  but  the  ground  upon  which 
be  putchers  vrere  placed  was  proved  to  belong  to 
lite  claimants  and  not  to  the  crown.    In  the  course 
^f  the  argument,  the  court  intimated,  as  their 
[>mion,  that  if  an  uninterrupted  user  of  sixty 
px%  could  be  proved,  and  that  longer  user  could 

(^)  Not.reported. 
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not  be  disproved,  the  commissionera  would,  as 
matter  of  law,  be  bound  to  find  that  sach  engines 
were  lawfbUj  in  use  at  the  time  of  the  passing  of 
the  Salmon  Fishery  Act,  1861,  or  in  one  of  the 
four  preceding  jears  by  virtue  of  immemorial  user. 
However,  the  point  was  not,decided,  as,  after  the 
case  was  ftdly  aigued,  the  court  remitted  it  to  the 
special  commissioners  for  forther  evidence,  and 
they,  upon  taking  some  additional  evidence,  re- 
versed their  previous  decision* 

As  to  the  meaning  of  the  exception  that  the 
section  is  not  to  apply  to  any  ancient  right  or 
mode  of  fishing  lawfully  exercised  at  the  time  of 
passing  the  Sahnon  Fishery  Act,  1861,  the  deci- 
sions as  to  what  is  the  exact  meaning  of  these 
words  are  not  very  dear.  It  is  said  that  the  ex- 
ception was  originally  intended  to  exempt  putts 
and  putchers  firom  the  operation  of  the  section; 
be  that  as  it  may,  it  would  seem  that  the  ancient 
right  of  fishing  must  be  a  right  of  an  individual  or 
oorporation^t  cannot  be  a  public  right. 

This  point  was  decided  in  Bevins  v.  Bird{qy 
There  the  appellant,  a  keeper  of  the  Leven  Fisheir 
Association,  on  the  11th  of  July,  1864,  vinted 
what  are  called  Cark  Sands,  being  part  of  so 
estuary  called  the  Bay  of  Morecambe,  within  tk 
county  of  Lancaster,  and  is  navigable  for  vessels 
when  the  tide  is  in,  and  found  on  that  part  of 
the  sands  over  which  tides  flow  and  reflow  evei; 
day  stakes  firmly  driven  into  the  sands  two  or 
three  yards  apart,  about  five  feet  out  of  the  Buais 


(g)  12  L.  T.,  N.  8.  S06|  6  N.  B.  UL 
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with  sets  fixed  cm  them;  spars  were  fixed  to  Betimy, 
ihs  nets.  The  nets  rose  and  fell  with  the  tide  by 
means  of  tied  spars,  but  the  stakes  remained  fixed 
and  the  nets  on  them  when  the  tide  was  out.  The 
iktt&  were  taken  up  every  tide.  There  was,  upon 
the  hearing,  evidence  of  the  respondent  being  the 
owner  or  one  of  the  owners  of  the  nets ;  and, 
indeed,  it  was  not  disputed  on  the  part  of  the  re- 
spondent that  he  was  the  owner.  The  nets  were 
found  so  placed  as  aforesaid,  with  sahnon  lying 
against  the  stakes  on  which  the  nets  were  fixed,  and 
in  the  opinion  of  the  justices  were  so  fixed  to  the 
son  as  to  be  fixed  engines  within  the  11th  section 
of  24  &  25  Vict.  c.  109.  The  nets  so  found  were 
taken  ofiT  the  stakes  by  the  appellant  and  carried 
away,  and  while  the  appellant  was  engaged  in 
cattying  them  away,  the  respondent,  with  his 
bother  (against  whom  a  similar  information  was 
laid)  and  others,  came  up  to  the  appellant  and  said 
to  him,  **  They  are  our  nets  thou's  taking  away ;" 
and  respondent  fiirther  said,  that  the  appellant 
had  no  business  to  carry  them  away,  and  then 
took  them  from  the  appellant  and  carried  them  to 
his  (respondent's)  house ;  that  afterwards  on  the 
^me  day,  with  the  assistance  of  a  police  constable, 
^^^  ^ipellant  got  the  nets  back  fi:om  the  respon- 
dent On  the  part  of  the  respondent  it  was  con- 
tended that,  in  taking  the  nets  firom  the  appellant, 
he  did  it  to  assert  his  right  to  use  the  nets  in  the 
way  in  which  they  were  found,  bonft  fide  believing 
that  by  long  usage  a  right  had  been  acquired  so  to 
tisctl^. 

n2 
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jt^rinsr.  There  was  no  evidence  before  the  magistrate  of 

anj  exclusive  right  of  fisheiy  there.    Evidence, 
however,  was  given  on  the  respondent's  behalf, 
by  his  father,  that  nets  of  this  kind,  with  a  lawful 
size  of  mesh,  and  fixed  in  like  manner,  had  for 
more  than  forty  years  past,  up  to  the  time  of  the 
committing  of  the  alleged  offence,  been  used  bj 
respondent's  &ther,  his  family,  and  others  of  the 
public,  in  fishing  on  the  Leven  Sands  or  estuary 
for  salmon,  and  the  justices  being  satisfied  that  the 
evidence  was  sufiicient  evidence  of  this  being  an 
ancient  right  or  mode  of  fishing  lawfiilly  exercised 
at  the  time  of  the  passing  of  the  said  act,  by  virtue 
of  immemorial  usage,  within  the  meaningof  the  said 
1 1th  section  of  the  said  statute,  dismissed  the  infor- 
mation.   Against  this  the  complainant  appealed, 
and  the  questions  for  the  decision  of  the  court 
were:  (1)  Whether  the  right  or  mode  of  fishing  so 
claimed  as  aforesaid  was  such  an  ancient  right  or 
mode  of  fishing  as  is  exempted  by  the  11th  section 
of  the  Salmon  Fishery  Act,  1861,firom  the  opera- 
tion of  that  section ;  and  if  so  (2),  Whether  evi- 
dence to  the  effect  above  stated  was  sufficient 
evidence  of  immemorial  usage  to  support  such  an 
exemption  under  the  circumstances  of  the  case. 

The  Court  of  Queen's  Bench  held  that  the 
claim  was  bad,  and  couH  not  be  sustained.  The 
Lord  Chief  Justice  Cockbum  said :  "  The  daim 
was  made  for  the  respondent's  family  and  certain 
others  of  the  public,  t.  e.,  the  general  public,  and 
the  public  can  have  no  rights  as  against  the  public. 
Our  judgment  must  be  for  the  appellant,  and  the 
case  must  go  back  to  the  justices." 
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In  Olding  v.  Wild  (r)  Bevins  v.  Bird(s)  was  ow«^^- 
considered  a  conclusive  decision  of  the  question 
as  to  whether  the  persons  could  claim  to  carry  on 
the  mode  of  fishing  by  a  net  &stened  to  a  stake, 
in  the  way  described  above  (t),  as  an  ancient  right 
or  mode  of  fishing  lawfiilly  exercised  at  the  time 
of  passing  the  Salmon  Fishery  Act,  1861. 

In  Watts  V.  Lucas  lu)  the  Queen's  Bench  held  wamr. 
that  the  11th  section  of  the  Salmon  Fishery  Act,  Fixed  enffinet 
1861,  only  applies  to  fixed  engines  placed  for  the  taking^"^' 
primi  &cie  purpose  of  taking  salmon,  not  to  fixed 
engines  placed  for  the  purpose  of  taking  other 
fish  but  which  may  accidentally  take  salmon.  In 
that  case  the  respondent  was  charged  with  using  a 
fixed  engine  contrary  to  the  11th  section  of  the 
Salmon  Fishery  Act,  1861 ;  there  was  no  evi- 
dence to  prove  that  the  net  was  used  for  taking 
sahnon,  and  the  respondent  proved  that  prim& 
^e  it  was  used  for  taking  mullet  and  other  fish. 
The  justices  declined  to  convict  him  for  using  a 
fixed  engine  contrary  to  the  11th  section  of  the 
Sahnon  Fishery  Act,  1861,  and  on  appeal  the 
Coort  of  Queen's  Bench  affirmed  the  decision  of 
thejostices.  In  deUvering  judgment  Mr.  Justice 
Lofih  said:  ''The  net  not  being  an  instrument 
used  peculiarly  for  catching  salmon  brings  us  back 
to  Beet.  11  of  the  Salmon  Fishery  Act,  1861,  which 
enacts  that  no  fixed  engine  of  any  description  shall 
he  phiced  or  used  for  catching  salmon.     Clearly 


(r)  14  L.  T.,  N.  S.  402. 
(0  12  L.  T.,  N.  S.  806. 
(0  See  ante,]).  230. 
(«)  L.  B.,  6  Q.  B.  226. 
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the  offence  under  this  section  is  not  in  using  a 
fixed  engine^  but  in  using  it  for  the  purpose  of 
catching  salmon  (^)." 

The  11th  section  of  the  Salmon  Fishery  Act, 
1861,  provides  that  "any  engine  placed  or  used 
in  contravention  of  that  section  may  be  taken  pos- 
session of  or  destroyed."  In  Williams  v.  Black- 
wall{u)  the  plaintiff  sued  the  defendant  for  seizing, 
cutting  to  pieces  and  destroying  the  plaintiff's 
fishing  nets  and  poles  and  converting  the  same  to 
his  use,  and  wrongfully  depriving  the  plaintiff  of 
the  use  of  them. 

The  defendant,  among  other  pleas,  pleaded  that 
the  nets  were  illegal  fixed  engines  placed  in  con- 
travention of  the  provisions  of  the  Salmon  Fishery 
Act,  1861,  and  that  he  acted  under  the  order  and 
direction  of  one  Edward  Sharp,  a  conservator  of 
the  River  Conway  for  the  county  of  Denbigh, 
where  the  nets  had  been  fixed.  The  plaintiff 
replied  that  the  place  where  the  nets  were  fixed 
was  out  of  the  county  of  Denbigh  and  of  the  juris- 
diction of  Sharp  as  a  conservator.  To  this  the 
defendant  demurred. 

On  the  demurrer  being  argued  Mr.  Baron 
Martin  said,  "  Has  not  everyone  a  right  to  do 
what  the  defendant  did?  I  see  no  reason  why 
we  should  add  after  the  word  destroyed,  *  by  the 
conservator.'  He  might  say  that  the  conservator 
stood  by  and  directed  him  to  do  it." 

The  Court  of  Exchequer,  Pollock,  C.  B.,  Mar- 


(t)  L.  R.,  6  Q.  B.  226. 

{u)  8  L.  T.,  N.  S.  252;  7  N.  R.  39;  9  Jur.,  N.  S.  579;  32 
L.  J.,  174,  Ex.;  U  W.  R.  621;  2  H.  &  C.  33. 


V    >■ 


LAW  OF  FISHINO.  27 1 

tin  and  Bramwell^  BB.^  tinanimoaaly  gave  judg- 
ment for  the  defendant. 

From  these  cases  the  foUowins  may  be  deduced  Raiei  m  to 
as  the  law  as  to  fixed  engines : — 

(1)  No  fixed  engine, — ^that  is,  no  stake  net,  bag 

net,  putt,  putcher  or  stop  net,  no  net  made 
stationary  in  any  way,  no  net  that  is  left 
unattended  during  the  time  it  is  fishing, — 
may  be  used  for  catching  or  facilitating  the 
catching  of  sahnon,  or  deterring  or  obstruct- 
ing the  fii'ee  passage  of  sahnon,  except  it 
was  in  use  in  either  of  the  years  1857^  1858, 
1859,  1860  and  1861  {x) ; 

(2)  If  the  legality  of  a  fixed  en^e  has  been 

inquired  into  by  the  special  commissioners 
of  English  fisheries,  a  certificate  of  its  being 
a  privileged  fixed  engine  is  conclusive  evi- 
dence that  the  engine  is  a  privileged  fixed 
engine  (y ) ; 

(3)  CofHCB  of  the  certificates  as  to  all  privileged 

fixed  engines  are  deposited  with  the  clerk 
of  the  peace  for  the  county  in  which  the 
engine  is  situate  (z); 

(4)  If  the  engine  has  not  been  inquired  into  by 

the  special  commissioners,  then,  for  the 
purpose  of  showing  it  to  be  legal,  the  fol- 
ing  fiicts  must  be  proved : — 
(i.)  That  it  was  legally  in  use  during 


(*)  24  &  26  Vict.  c.  109,  8.  11;  28  &  29  Vict.  c.  121,  g.  39; 
36  &  37  Vict.  c.  71,  8.  4. 
(y)  28  &  29  Vict.  c.  121,  a.  41. 
(:)  Sect  53. 
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one  of  the  years  1857,  1858,  1859, 
1860  and  1861 : 
(ii.)  That  it  was  so  used  by  virtue  of 
grant,  charter  or  immemorial  usage. 

As  to  what  will  be  sufficient  to  prove  this,  it 
would  seem  that  if  positive  user  for  sixty  years 
can  be  shown,  and  no  positive  evidence  can  be 
given  as  to  when  the  user  began,  the  court  will 
presume  that  the  engine  is  legally  used,  but  that 
the  user  must  be  that  of  an  individual  or  a  body 
of  individuals,  not  that  of  the  public. 

The  certificates  of  the  special  commissioners 
as  to  privileged  fixed  engines  set  forth  the  situa- 
tion, size  and  description  of  the  engine ;  no  fixed 
engine  can  therefore  be  used  of  a  different  kind, 
of  different  size,  or  in  a  different  situation  fi:om  that 
named  in  the  commissioners'  certificate. 

Under  the  Salmon  Fishery  Act,  1873(a), 
boards  of  conservators  are  empowered  to  purchase 
compulsorily  any  fixed  engine  they  may  deem  it 
expedient  to  remove.  The  procedure  on  such 
purchase  is  the  same  as  that  upon  the  compulsory 
purchase  of  a  weir  which  has  been  previously  de- 
scribed (i). 


What  Is  a 
fishing  weir. 


Sect.  3, — Fishing  Wetrs, 

A  fishing  weir  was  defined  in  the  Act  of  1861 

to  be  a  dam  used  for  the  exclusive  purpose  of 

catching  or  facUitating  the  catching  of  fish,  and 

in  regard  to  these  structures  the  Salmon  Fishery 


(a)  36  &  37  Vict.  c.  71,  8.  49. 

(J)  See  ante,  Chap.  VII.,  pp.  162—158. 
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Act,  1861  (c),    contamed   some  very  stringent 

rt^ulations.     These  weirs,  the  old  kidelli,  were 

prohibited  from  being  set  up  in  public  rivers  by 

the  23id  Chapter  of  Magna  Charta  {d),  which  Prohibited  by 

sajs,  "  Omnes  kideUi  deponantur  de  cetero  peni-  chmm, 

tus  per  Tamisiam  et  Medweyam  et  per  totam 

Angliam  nisi  per  costeram  maris ;"  kidelli  being, 

8s  Lord  Denman  states,  '*  open  weirs  erected  for 

taking  fish  "  (e).    Notwithstanding  this  prohibition 

these  weirs  seem  to  have  been  frequently  erected, 

as  several  statutes  were  passed  against  them*    The 

Act  of  Edward  III.  (f)  seems  to  have  introduced  st»t. «« 

^•^  ^  .  ,  Edward  3. 

a  compromise  m  the  matter,  for  it  did  two  things : 
--(1)  It  legalized  all  existing  fishing  weirs  in  all 
rivers,  navigable  or  otherwise ;  and  (2)  It  pro- 
hibited the  erection  of  all  new  weirs  in  navigable 
rivers.  So  that  at  the  present  day  every  fishing 
weir,  if  in  a  navigable  river,  must  have  existed 
Wore  the  time  of  Edward  I.  In  non-navigable  Fbhinf  wdr 
rivers  no  such  restriction  existed,  and  any  fishing  g»bi«  riven, 
^eir  that  has  existed  for  upwards  of  twenty  yeajrs 
before  the  passing  of  the  Salmon  Fishery  Act, 
^B61,  if  it  was  used  in  that  year,  is  legal.  Since 
1861  no  new  fishing  weir  can  be  made,  the  twelfth 
section  of  that  act  prohibiting  the  use  of  all  fishing 
weirs  that  were  not  lawfully  in  use  on  the  6th 
August,  1861,  by  virtue  of  grant,  charter,  or  im- 
memorial usage,  under  a  penalty  of  not  exceeding 


{c)   24  &  25  Vict  c.  109,  8.  28. 

(tf)  9  Hen.  8,  c.  23. 

(O    Williams  r.  Wileox,  8  A.  &  E.  884. 

(/)  25  £dw.  8,  Stat  4,  c.  4. 

N6 
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51,  for  the  first  ofience  and  1/.  for  each  salmon 
caught ;  not  less  than  2/.  lOs.  in  the  whole  nor 
more  than  5L  for  the  second  offence  and  1/.  for 
each  salmon  caught ;  not  less  than  5L  in  the  whole 
for  the  third  nor  more  than  5L  and  1/.  for  each 
salmon  caught ;  and  for  a  fourth  offence  not  less 
than  5/.  and  1/.  for  each  salmon  caught,  On  each 
conviction  all  traps,  nets  and  contrivances  and 
salmon  caught  are  forfeited,  and  on  a  second  and 
every  subsequent  conviction,  if  the  offender  is  a 
licensee,  his  licence  also. 

If  the  fishing  weir  is  legal  it  must  be  used  in 
accordance  with  the  rules  laid  down  in  the  Salmon 
Fishery  Act,  1861,  for  its  use.  Two  questions, 
therefore,  have  to  be  considered.  What  is  a  fish- 
ing weir  lawfully  in  use  by  virtue  of  grant,  cbarter, 
and  immemorial  usage ;  and.  What  are  the  roles 
laid  down  in  the  Salmon  Fishery  Acts  regulatmg 
the  use  of  a  legal  fishing  weir? 

As  to  the  first,  what  is  a  legal  fishing  weir,  the 
question  is  concluded  by  authority.  In  a  navi- 
gable river,  as  has  been  said,  a  fishing  weir  to  be 
legal  must  have  been  in  existence  at  the  time  of 
the  accession  of  Edward  I.  This  was  decided  in 
the  case  of  Williams  v.  Wilcox  {g).  There  an 
action  of  trespass  was  brought  for  throwing  down 
a  bnishwood  weir  on  the  River  Severn,  which  was 
at  that  place  a  public  navigable  river.  The 
plaintiff  proved  the  antiquity  of  the  weir  by  ex- 
tracts from  Doomsday;  a  chartulary  of  Hagh- 


(^)  8  A.  &  E.  314. 
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mon  Abbej^  containing  a  copy  of  grants  of  the  wmiamt  r. 
fisheiy  to  the  church  and  of  the  way  to  the  fishery, 
the  earliest  being  in  the  year  1172-3.  He  also 
produced  a  judgment  of  Michaefanas  Term,  1 
Hen.  6,  in  a  cause  wherein  the  abbot  of  Haghmon 
was  indicted  for  obstructing  the  navigation  of  the 
Serem,  and  pleaded  an  immemorial  right  of  taking 
fish  in  the  weir,  that  the  navigation  was  not  ob« 
strocted,  and  that  the  weir  was  not  made  since 
3  Edward  I.,  all  of  which  were  found  in  his  fi&vour. 
At  the  trial  at  the  Shrewsbury  Assizes  in  1836, 
Mr.  Justice  Williams  left  it  to  the  jury  to  say, 
whether  there  had  been  an  immemorial  right  firom 
the  crown  of  obstructing  the  navigation  by  the 
weir.  The  jury  found  for  the  plaintiff.  On  a 
motion  for  a  rule  for  a  new  trial  among  other 
grounds  for  a  misdirection,  the  court  granted  a 
rule;  but  on  cause  being  shown,  the  rule  was 
unanimously  discharged,  the  court  holding  that  a 
weir  obstructing  the  whole  or  part  of  a  navigable 
river  is  legal  if  granted  by  the  crown  before  the 
commencement  of  the  reign  of  Edward  I. 

As  to  non-navigable  rivers,  it  was  generally  s.  Kon-nan. 
conadered  that  the  same  rule  applied,  that  weirs 
to  be  legal  must  have  existed  before  the  time  of 
Edward  I.  And  this  view  was  fortified  by  a  dic- 
tum of  Lord  Ellenborough  in  fVeld  v.  Hornby  {h)y 
not,  however,  necessary  for  the  decision  of  the 
case.  All  doubt  as  to  the  law  upon  the  subject  has 
been  removed  by  two  recent  cases,  both  appeals 
from  the  decisions  of  the  Special  Commissioners 

(A)  7  East,  196. 
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of  English  Fisheries^  which  hare  established  the 
principle  that  in  non-navigable  rivers  twentj,  or 
at  most  forty,  years*  user  before  1861  is  sufficient 
to  entitle  the  weir  to  fall  within  the  exception  as 
lawfully  in  use  at  the  time  of  the  passing  of  tlie 
Salmon  Fishery  Act,  1861.  These  cases  were 
Rotte  V.  Whyte  (A),  and  Lord  Leconfield  v.  Lord 
Lonsdale  (t). 
iMie^.  In  Rolle  V.  Whyte^  the  appellant,  Mr.  Bolle, 

claimed  to  be  entitled  to  use  certain  contrivances 
for  the  capture  of  salmon,  describing  them  in  lus 
claim  as  a  hatch-box,  crib,  or  enclosed  place  in 
connection  with  a  fishing  mill-dam,  situate  in  the 
River  Taw,  in  the  manor  of  Brightley,  near  Um- 
berleigh  Bridge,  in  the  parish  of  Chittlehampton, 
in  the  county  of  Devon;  and  contended  that  thej 
were  lawfiilly  in  use  by  virtue  of  a  grant,  charter 
or  immemorial  usage  at  the  time  of  the  passing 
of  the  Sahnon  Fishery  Act,  1861  (24  &  25  Vici 
c.  109). 

At  the  place  in  question  the  River  Taw  is  not 
navigable,  but  it  begins  to  be  navigable  about 
three  miles  lower,  and  the  appellant  is  the  riparian 
owner  on  the  right  bank  for  about  a  mile,  while 
Mr.  Bassett  is  the  riparian  owner  on  the  left  or 
opposite  bank,  the  lands  of  the  appellant  adjacent 
being  part  of  the  old  manor  of  Brightley.  On  the 
left  bank  there  is  an  ancient  mill*  belonging  to 
Bassett,  and  there  is  also  a  dam  which  is  built 
across  the  river.     The  dam  is  built  diagonally 
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tiCros8  the  current  to  an  island  nearly  in  the  middle  noije  r. 
of  the  river,  and  continued  thence  to  another 
island  nearer  to  the  right  bank.  From  the  upper 
end  of  the  lastr-mentioned  island  to  the  right  bank 
a  dam  extends  which,  as  the  appellant  contended, 
fonned  with  the  rest  one  continuous  dam ;  while 
on  the  other  hand,  the  respondent  contended  that 
the  dam  between  the  island  and  the  right  bank 
was  not  a  continuation  of  or  necessary  part  of  the 
dam  required  for  the  purposes  of  the  mill,  but 
was  a  separate  and  distinct  dam  by  itself. 

On  the  right  bank  the  appellant  has  a  side 
stream,  or  part  of  the  main  stream,  which  is  about 
fifteen  feet  wide  and  500  feet  long,  flowing  round 
an  island  on  his  side,  and  in  this  side  stream,  or 
part  of  the  main  stream,  the  said  sahnon  hutch  or 
hutches  are  situated.  On  the  other  side  of  the 
island,  viz.,  that  side  which  is  towards  the  mid- 
stream, one  end  of  the  mill-dam — according  to 
the  respondent's  view — begins  and  extends  to  the 
opposite  bank,  though,  as  already  stated,  the  ap- 
pellant's view  was  that  the  mill-dam  begins  from 
the  right  bank.  By  means  of  this  dam,  the  water 
is  penned  up  and  forms  a  long  and  angular-shaped 
pool,  and  is  used  to  supply  the  mill  on  the  oppo- 
site side,  and  also  a  fishing  liutch,  or  trap,  in  con-  ' 
nection  with  such  dam,  situated  close  to  the  mill- 
wheel.  The  legality  of  the  dam  thus  described, 
which  extends  from  the  mill  to  the  island,  and  of 
the  salmon  hutch  on  the  left  bank  beside  the  mill, 
was  not  here  in  question.  But  the  commissioners 
fonnd  as  a  fact  that  the  water  flowing  between  the 
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(Zo/tev.  island  and  the  riffht  bank  of  the  river  was  not 
necessary  to^  and  did  not  interfere  with^  the  dam 
on  the  opposite  side  of  the  island,  and  that  the 
upper  part  of  the  island  was  300  yards  higher  up 
the  river  than  the  mill. 

De«CTjption  The  apparatus  for  catching  salmon  used  and 
claimed  by  the  appellant  was  as  follows.  In  that 
part  of  the  dam  which  extends  from  the  upper  end 
of  the  island  to  the  right  bank  of  the  river  is 
placed  a  fender,  or  set  of  fenders,  part  of  which 
is  permanent  and  the  other  part  moveable.  The 
permanent  part  consists  of  a  series  of  wooden  bars, 
extending  vertically  from  the  top  of  the  water 
to  the  bed  of  the  river,  and  placed  close  enough 
to  prevent  the  escape  of  any  but  small  fish,  but 
sufficiently  far  apart  to  allow  the  stream  to  pass 
freely  through.  The  moveable  part  consists  of 
water-tight  shutters,  which,  when  closed,  com- 
pletely dam  up  the  water.  At  a  point  fiuiiier 
down  the  side  stream,  or  part  of  the  river  which  is 
between  the  right  bank  and  the  island,  a  wooden 
apparatus  is  placed,  extending  quite  across  from 
the  right  bank  of  the  river  to  the  island.  This 
apparatus  is  called  the  needles,  being  a  frame- 
work of  wooden  spars  or  rails  of  a  V  shape, 
the  apex  of  the  V  pointing  up  the  stream,  and 
leaving  a  narrow  opening  of  about  six  inches,  suffi- 
cient to  let  salmon  pass  up  through  such  apex  of 
the  V  or  the  eye  of  the  needles.  The  salmon 
coming  up  the  river  are  by  their  instinct  induced 
to  face  the  current,  and  in  doing  so  they  pass  up 
through  the  needles.     Having  passed  through  the 
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Deedles  on  their  way  up  stream,  the  saknon  are  Konf  v. 
prerented  retaming  by  the  difficulty  of  finding 
the  opening  between  the  needles,  and  so  remain 
enclosed  in  a  trap  or  enclosure  formed  by  the 
needles  on  the  one  hand,  and  the  grating  placed 
m  the  dam  behind  the  fenders  on  the  other  hand. 
The  moreable  ^ater-tight  shutters  being  then 
dosed,  and  the  flow  of  water  through  the  grating 
cat  off,  the  water  between  the  dam  or  fender  and 
the  needles  runs  or  drains  away,  leaving  that  part 
of  the  bed  of  the  river  dry,  or  sufficiently  shallow 
to  enable  the  fish  to  be  caught  without  difficulty. 

A  little  fiirther  down  another  set  offenders  and 
needles  is  made,  which  operate  in  exactly  the  same 
waj.  These,  which  are  called  the  lower  fenders, 
were  made  by  cutting  through  the  island,  so  as  to 
admit  wat^  from  the  bed  of  the  main  river  into 
the  same  side  stream  or  part  of  the  main  river,  and 
the  lower  needles  being  situated  about  ten  yards 
below  the  lower  fenders.  The  salmon  going  up 
to  the  upper  needles  and  fenders  must  first  pass 
through  the  lower  needles,  there  being  in  fact  but 
one  entrance  towards  both  sets  of  fenders.  The 
lower  set  of  needles  thus  contribute,  as  well  as  the 
upper  set,  to  facilitate  the  catching  of  salmon  at 
the  upper  fenders,  and  are  capable  of  being  used  in 
connection  as  well  with  the  upper  as  with  the 
lower  fenders. 

In  proof  of  the  legality  of  the  salmon  hutch 
or  hutches,  the  appellant  tendered  the  following 
documents  of  title : — 

An  indenture   under   seal,  between  the  two 
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whyZ'        then  riparian  owners  on  both  sides,  dated  1260, 
whereby  the  Lady  of  Umberleigh  granted  to  the 
appellant's  predecessor^  the  Lord  of  Brightleigh, 
a  yearly  rent  of  2<.  and  liberty  to  grind  his  com 
at  her  mill  free,  in  return  for  her  hutched  weir  at 
Umberleigh  and  the  easements  to  be  granted  at 
such  weir.     And  she  agreed  that  all  fish  taken 
there  in  wheels,  hutches^  nets,  or  any  other  en- 
gines, be  fiuthfully  divided  between  them,  and  she 
covenanted  to  repair  the  hutches  in  the  weir.    A 
decree  in  Chancery,  dated  1692,  enforcing  specific 
performance  of  the  above  agreement  as  regards 
the  division  of  the  fish.    An  agreement  between 
the  two  opposite  riparian  owners  of  Umberleigh 
on  the  one  hand^  and  the  Countess  of  Bath,  a 
riparian  owner  fiirther  down,  on  the  other  part, 
dated  1664,  whereby  she  agreed,  subject  to  qualifi- 
cations, to  remove  certain  razes  or  cattle  fences 
put  up  across  the  bed  of  the  river,  which  were 
complained  of  as  preventing  the  fish  going  up  to 
their  part  of  the  river  at  Umberleigh,  and  in- 
juring their  profit  and  ancient  privileges  there. 
A  quadripartite  deed,  dated  1720,  inter  alia,  de- 
mising the  capital,  messuages,  and  demesne  lands 
of  Brightleigh  (t.  e.  lands  adjacent  to  the  appel- 
lant's part  of  the  river),  and  also  a  several  fishery 
in  the  River  Taw,  at  a  rent  of  140Z.     A  surrey 
made  in  1737,  and  contract  by  Samuel  BoIIe, 
the  appellant's  predecessor,  to  purchase  the  said 
lands,  with  the  fishery  in  the  River  Taw.    Several 
rack-rentals  of  Brightleigh,  between  1747  and 
1758,  signed  by  Denys  Rolle,  mentioning  ''the 
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fishery"  as  then  let  at  6/.  16*.  6rf.  for  a  half-year's  jmut, 
rent  Old  accounts  of  salmon,  signed  and  ren* 
dered  in  1761,  1762,  by  the  servants  of  Denys 
RoDe,  stating  the  produce  of  such  fish  ^^  taken  in 
the  hutch,'^  and  by  draughting  by  certain  servants 
named.  An  indenture,  dated  1762,  whereby 
Denys  BoUe  demised  the  lands  adjacent,  and  the 
head  weir  and  salmon  hutch  therein;  and  also  the 
mill-leat  and  fishery  in  the  Kiyer  Taw,  and  re- 
serrag  "  a  right  of  way  to  and  firom  the  hutch 
and  island  near  Gribble's  Marsh."  A  lease  by 
Lord  KoUe,  to  one  Parkin,  of  the  fishery  in  the 
Biver  Taw,  dated  1 803,  containing  a  covenant  '^  not 
to  take  backward  salmon  in  the  hutch."  Subse- 
quent leases  which  mention  only  '^the  fishery," 
without  flie  word  "  hutch." 

It  was  proved  and  admitted  that  the  appellant 
was  the  present  owner  of  the  lands  adjoining  the 
Biver  Taw  iox  about  a  mile,  including  the  place 
in  question  to  which  the  above  deeds  related. 
There  was  no  evidence  to  show  when  the  dam 
between  the  upper  end  of  the  island  and  the  right 
bank,  or  when  the  fenders  placed  in  it,  or  the 
upper  set  of  needles  were  first  erected  or  placed 
in  the  river,  or  whether  the  side  stream  or  part  of 
the  river  flowing  between  the  right  bank  and  the 
island  was  artificial  or  partly  artificial.  It  was 
ptOTed  by  aged  witnesses  who  had  lived  near  the 
spot  that  the  hutches  or  apparatus  in  its  present 
state,  consisting  of  the  dam,  upper  and  lower 
fenders,  and  upper  and  lower  set  of  needles,  had 
been  fished  by  the  appellant  and  his  predecessors 
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A^/f«T.  for  the  last  sixty  years,  inclading  the  year  1861 ; 
and  it  was  also  preyed  by  two  witnesses,  aged 
eighty-fiix  and  serenty-sixy  that  when  they  were 
boys  there  were  only  the  npper  set  of  fenders  and 
needles,  and  that  the  lower  fenders  and  needles 
had  been  added  aboat  seventy  years  ago  and 
since  these  two  witnesses  recollected  the  fdaoe, 
and  that  the  number  of  npper  fenders  or  shatters 
was  six,  whereas  now  there  are  only  three.  On  ft 
yiew  of  the  site  of  the  upper  fenders  the  state  of 
the  ground  con6rmed  this  account,  and  the  marie 
of  the  place  where  some  additional  upper  lenders 
stood  is  still  visible.  It  was  also  proved  tfaat 
though  the  miller  during  UTing  n.«nory  did  not 
complain  of  the  upper  fenders  being  open,  he 
often  complained  of  the  lower  fenders  being  open, 
and  when  he  found  the  water  insufficient  for  his 
mill,  he  required  the  appellant's  servant  to  shat 
them,  which  was  always  done  on  request,  and 
fiuling  the  appellant^s  servant  being  near  the  dam, 
the  miller  himself  went  across  the  dam  and  shut 
those  lower  fenders,  and  was  never  interfered  with 
by  the  appellant  in  so  doing.  At  the  hearing  it 
was  contended  by  the  appellant  that  the  whole  of 
the  apparatus  in  question  in  its  present  shape,  or, 
at  all  events,  the  dam  with  the  upper  fenden,  and 
both  sets  of  needles  were,  under  the  ciicomstanoes, 
privileged  and  legal  on  the  ground  that  there  was 
evidence  either  of  immemorial  usage,  or  evidence 
from  which  the  existence  of  a  grant  or  charter 
might  be  presumed. 

He  also  relied  upon  the  Prescription  Act,  2  &  3 
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Win.  4.  c*  71.    It  was  also  contended  by  him  Ri^i^er. 

H'Aftff. 

that  the  whole  of  his  apparatus  for  fishing,  with 
the  dam  composed  of  the  ishuids  and  the  artificial 
part  of  the  dam  extending  across  to  the  mill,  con- 
stituted one  fishing  mill-dam,  and  that  within  the 
meaning  of  the  Salmon  Fishery  Act,  1861,  one 
fish  pass  only  was  required  in  such  a  dam.  The 
appellant  also  contended  that,  inasmuch  as  a 
change  having  gradually  occurred  in  the  depth  of 
that  part  of  the  river  which  is  on  the  right  side  of 
the  isLmd,  the  water  between  the  upper  fenders 
and  lower  needles  being  shallower  than  it  was 
fonnerly,  he  was  entitled  to  add  the  lower  set  of 
needles  as  being  necessary  in  connection  with  the 
upper  fenders  to  the  profitable  use  and  working 
of  the  fishery,  which  could  not  be  used  or  worked 
adTantageously  with  the  upp!er  set  of  needles 
alone. 

The  appellant  also  contended  that  the  water 
flowing  between  the  right  bank  of  the  river  and 
the  island  was  not,  in  &ct,  a  side-stream  or  sepa- 
rate liver  within  the  meaning  of  the  Salmon  Fisheiy 
Act,  1865,  but  that  such  water  must  be  treated  as 
part  of  the  main  river. 

It  was  contended,  on  the  other  hand,  by  the  re- 
spondent that  this  hutch,  or  the  fenders  in  combi- 
naticHi  with  the  needles,  constituted  a  fishing  weir 
within  the  meaning  of  the  Salmon  Fishery  Acts ; 
and,  if  so,  then,  whether  it  was  an  ancient  weir 
or  not,  it  must,  in  conformity  with  the  24  &  25 
Vict  c.  109,  s.  27,  have  a  gap  of  at  least  three 
feet  wide  always  open,  so  as  to  give  the  fish  a 
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Booe  ▼.  chance  of  getting  up  the  river^  whereas  at  present 
the  fenders  and  needles  blocked  up  the  entire  side 
stream  between  the  right  bank  and  the  island,  and 
prevented  any  fish  going  up.  That,  moreoyer,  as 
the  evidence  had  established  that  the  lower  set  of 
fenders  and  needles  had  been  added  for  the  first 
time  during  living  memory,  they  were  iU^al,  and 
ought  to  be  removed. 

On  the  15th  of  December,  1866,  the  commis- 
sioners gave  a  written  judgment.     They  found  as 
facts  that  the  two  sets  of  fenders  and  needles  had 
been  used  &om  the  year  1800  or  thereabouts,  that 
is  to  say,  more  than  sixty  years  before  1861 ;  that 
the  lower  fenders  and  needles  had  been  made  and 
used  for  the  first  time  about  the  year  1796,  daring 
living  memory ;  that  when  the  hutch  was  in  opera- 
tion, the  needles  and  fenders  barred  the  passage 
of  fish  throughout  the  whole  side  stream,  or  that 
part  of  the  river  flowing  between  the  island  and 
the  right  bank,  and  that  the  upper  fenders  were 
not  in  any  way  connected  with,  nor  did  they  affect 
or  interfere  with,  the  mill-dam  and  the  supply  of 
water  to  the  mill ;  that  such  mill-dam  commenced 
only  firom  that  side  of  the  island,  and  extended  to 
the  left  bank  of  the  river,  and  was  altogether  a 
distinct  thing  from  the  dam  with  the  fenders  and 
the  needles  used  by  the  appellant.     They  fiurther 
held,  that  the  mode  of  fishing  in  the  appellant's 
side  stream,  or  part  of  the  main  stream,  was  bj 
means  of  the  fenders  and  needles,  the  fenders 
being  used  to  dam  up  the  water,  so  that  when 
they  were  removed,  and    the    currents   flowed 
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throogli  the  grating,  the  fish  were  drawn  up  Honey. 
through  the  needles  into  a  trap  or  inclosure,  and 
that,  therefore,  the  whole  constituted  together  a 
fishing  weir  within  the  meaning  of  the  Salmon 
Fiaheiy  Acts,  the  fenders  and  grating  being  the 
veir,  and  the  needles  part  of  the  inclosure  annexed 
to  and  part  of  such  weir,  and  that  the  side  stream, 
or  part  of  the  main  river,  for  the  purpose  of  fish- 
ing, was  to  be  dealt  with  as  a  separate  river. 

Thej  held  in  point  of  law  that  the  statute  of 
12  Edw.  4,  c.  7,  extended  to  non-navigable  rivers 
which  salmon  firequent,  and  that  that  statute  pro- 
hibited riparian  owners,  even  in  their  private 
waters,  doing  any  of  the  things  there  specified, — 
videlicet,  making,  levying,  enhancing,  straitening, 
or  enlarging  weirs,  fish-garths,  hecks,  or  flood- 
gates, and  divers  other  disturbances.  That  this 
set  of  fenders  and  needles  came  within  the  de- 
scription of  things  prohibited  by  the  statute 
thenceforth.  That  the  Prescription  Act  did  not 
apply  to  rights  which,  during  all  the  period  of 
their  user,  had  been  prohibited  by  statute  as 
illegal;  that  therefore  in  order  to  prove  the  legality 
of  the  fenders  and  needles,  the  appellant  was 
bound  to  produce  evidence  from  which  they  might 
reasonably  conclude  that  these  had  existed  and 
been  used  before  the  statute  12  Edw.  4,  and  if  it 
could  be  shown  that  they  were  either  made  and 
Qsed  for  the  first  time  in  whole  or  part  since  that 
date,  they  were  in  whole  or  in  part  illegal.  That, 
taking  the  documentary  evidence  along  with  the 
modem  user  proved,  they  might  reasonably  infer. 
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^▼*  and  did  infer,  that  the  appellant's  ptedeceasors 
had  had  a  set  of  fenders  and  a  hatch  smce  the 
time  of  Edward  lY. ;  but  that  the  doctmients  and 
evidence  of  witnesses  proved  that  onl j  one  set  of 
fenders  and  needles  had  existed  so  long,  and  that 
the  other  or  lower  set  were  made  cdnce  that  date, 
and  therefore  were  illegaL  Thej  therefore  made 
their  order  that  the  lower  set  of  fenders  must  be 
shut  up  permanently,  and  the  lower  set  of  needles 
be  abated  and  removed,  and  that  the  upper  fenders 
and  needles,  as  being  a  fishing  weir,  must  be 
altered  so  as  to  comply  with  the  27th  section  d 
the  Sahnon  Fishery  Act,  1861,  24  &  25  TicU 
c.  109, — videlicet,  by  making  a  permanent  opening 
in  the  fenders  and  in  the  needles  of  three  feet  wide 
from  the  bottom  to  the  top,  the  total  width  between 
the  island  and  the  right  bank  being  fifteen  feet. 
Against  this  decision  the  appeUant  appealed,  and 
the  questions  for  the  court  were — 

1.  Whether  upon  the  fiu^ts  found  as  above 

stated,  the  decision  of  the  commissaoners, 
that  the  dam  and  fenders  extending  firom 
the  ishind  to  the  right  bank  of  the  river 
do  not  form  part  of  a  fishing  mill-dam,  is 
correct  in  point  of  law? 

2.  Whether  their  decision  directing  a  penna- 

nent  free  gap  in  the  dam  and  fenders  is 
correct  in  point  of  law  ? 

3.  Whether  their  decision  that  the  lower  set  of 

needles  is  illegal,  and  directing  their  re« 
moval,  is  correct  in  point  of  law  ? 

4.  Whether  their  decision  that  the  lower  set  of 
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fenders  Is  illegal^  and  directing  their  per*  roiut. 

manent  blocking  up,  is  correct  in  point  of 

law? 
In  delirering  the  considered  judgment  of  the 
court,  the  Lord  Chief  Justice  Cockbum  said : — 
^^  This  18  a  case  stated  bj  commissioners  under 
the  Salmon  Fishery  Acts,  for  the  purpose  of 
taking  the  opinion  of  this  coiui;  on  the  validity  of 
two  orders  made  by  the  commissioners,  whereby 
the  appellant,  the  Hon.  Mark  Kolle,  was  directed, 
first,  to  remove  a  part  of  a  fishing  weir  maintained 
by  him  in  the  Siver  Taw,  in  the  county  of  Devon ; 
and  secondly,  to  make  a  free  gap  of  not  less  than 
three  feet  in  the  residue  of  the  said  fishing  weir. 

^*  The  appellant,  the  Hon.  Mark  RoUe,  is  the 
owner  of  land  lying  on  the  right  bank  of  the  Kiver 
Taw.  The  river  runs  from  south  to  north,  and  is 
not  navigable  at  the  part  in  question.  Opposite 
to  the  i^peUant's  lands  there  are,  on  his  side,  at  a 
distance  of  about  fifleen  feet  firom  the  shore,  two 
small  islands,  belonging  to  the  appellant,  separated 
from  each  other  by  a  narrow  interval.  At  the 
southern  or  uppermost  extremity  of  the  two  islands 
there  has  been  from  time  immemorial  between  the 
island  and  the  mainland  a  fender  or  hutch,  and 
lower  down  the  stream  certain  wooden  needles, 
shaped  in  the  form  of  a  V,  with  an  opening  in  the 
lower  end,  such  lower  end  being  placed  up  the 
stream,  through  which  salmon  on  their  passage 
lip  the  river  made  their  way,  and  being  unable  to 
fetum  became  enclosed  between  the  fender  and 
the  needles,  and  on  the  water  being  shut  off  by 
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w^^'  the  fender  they  are  easily  taken.  This  apparatus 
for  taking  the  fish  constitutes^  beyond  all  dispute, 
a  fishing  weir  within  the  meaning  of  the  recent 
acts. 

"  About  sixty  or  seventy  years  ago,  at  which 
period  the  two  islands,  as  now  existing,  fonned 
only  one,  an  alteration  was  made  by  the  prede- 
cessor of  the  appellant  of  the  following  nature. 
An  opening  was  made  towards  the  lower  part  of 
the  island,  so  that  what  before  had  been  one  island 
was  converted  into  two,  and  a  portion  of  the 
stream  on  its  downward  course  was  enabled  to 
flow  through  the  opening,  and  to  pass  between 
the  lower  island  and  the  right  bank  of  the  stream. 
At  this  opening  a  fender  or  hutch  was  placed, 
which,  like  the  old  one,  enabled  the  owner  of  tbe 
island  to  command  the  flow  of  the  water.  The 
needles  were  then  removed  from  their  original 
position  to  a  spot  lower  down  the  stream,  between 
the  second  island  and  the  main  land.  The  effect 
of  this  alteration  was  not  only  to  enlarge  the  area 
of  the  old  weir,  but  also  to  constitute  a  much  more 
efficient  one  than  had  previously  existed.  The 
increased  volume  and  rush  of  the  water,  owing  to 
the  admission  of  part  of  the  stream  at  the  opening 
between  the  now  divided  islands,  being  calculated 
to  attract  the  fish,  and  induce  them  to  pass  between 
the  land  on  the  appellant's  side  and  the  islands  in 
their  way  up  stream.  It  appeared  that  the  use  of 
the  weir  thus  enlarged  and  improved  had  not,  so 
&r  as  its  use  as  a  fishing  weir  was  concerned,  been 
interfered  with  by  riparian  owners  on  either  side 
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of  the  river;  but  the  use  of  the  fender  at  the  Routy. 
opening  between  the  islands  had  been  at  times  in- 
tempted  by  the  occupiers  of  a  mill  situate  on  the 
opposite  bank,  somewhat  lower  down  the  stream, 
called  the  Umberleigh  MilL 

^  It  appears  that  from  the  north-western  ex- 

tremllj  of  the  lowermost  of  what  are  now  the  two 

islands  there  has  been  fiom  time  immemorial  a 

dam  extending  diagonally  across  the  stream  to  the 

mill  in  question,  the  effect  of  which  dam,  operating 

in  conjunction  with  the  island,  was  to  turn  the 

bodj  of  the  water  to  the  mill.     The  effect  of  the 

oewly-made  opening  being  to  let  a  portion  of 

^fftter  escape  which  must  otherwise  have  gone  to 

supply  the  mill,  and  this  diminution  of  the  water 

being  sufficient  when  the  river  was  low  to  interfere 

^  the  working  of  the  mill,  the  miller  was  ac- 

cii^tomed  at  such  times  to  insist  on  the  new  fender 

Wng  put  down,  which  was  done,  or,  if  none  of  the 

appeUant's  people  were  at  hand,  the  miller  went 

^^^^w  the  dam  to  the  island  and  put  down  the 

fender  himself,  a  proceeding  which  was  always 

acquiesced  in. 

^'  Upon  this  state  of  facts  the  commissioners 
hare  made  two  orders.  Holding  the  old  weir  to 
be  l^al,  as  having  existed  prior  to  the  time  of 
Mward  I.,  they  have  contented  themselves  with 
otdering  a  free  gap  to  be  made  in  it,  according  to 
^  provisions  of  sects.  12  and  27  of  the  Act  of 
1861  (24  &  25  Vict.  c.  109) ;  but  they  have  held  the 
'oore  recent  part  of  the  existing  weir  to  be  illegal, 
and  hare  therefore  ordered  its  removal  altogether. 
B.  o 


290  LAW  OF  SALMON  FISHERIES. 

Roih  V.         We  will  deal  with  the  latter  part  of  the  order  in 
the  nrst  instance. 

*^  The  order  for  the  remoyal  of  the  new  weir  is 
based  by  the  commissioners  on  the  assumption  that 
even  if  the  Magna  Charfa  and  the  sacceeding 
statutes  down  to  Edward  IV.  were  confined  to 
navigable  rivers,  yet  that  the  latter  statute  had  a 
more  extensive  efifect,  and  that  no  easement  of  a 
fishing  weir  can  have  been  legaUj  acquired  ance 
the  date  of  that  statute  by  a  riparian  owner  in  a 
non-navigable  rriver.  We  are  of  opinion  that  the 
commissioners  are  herein  wrong,  and  that  the  set 
of  12  Edw.  4,  as  well  as  the  statutes  which  pie- 
ceded  it  on  the  subject  of  weirs,  relate  to  navigable 
rivers  only.  It  is  true  that  in  Magna  Charta 
kidelli,  or  weirs  generally,  are  mentioned  as  to  be 
put  down,  not  only  in  the  Thames  and  Medwaj, 
but  also  ^per  totam  Angliam  nisi  per  costenun 
maris;'  but  the  key  to  this  enactment  is  to  be 
found  in  the  statute  of  the  25  Edw.  3,  st.  4,  c  4, 
which,  after  reciting  that  the  'common  parage  of 
ships  and  boats  in  the  great  rivers  of  England  be 
often  times  disturbed  by  the  levying  of  weais, 
mills,  stanks,  stakes  and  kiddles,  to  the  great 
damage  of  the  people,'  goes  on  to  provide  ibBX 
*  all  such  wears,  mills,  stanks,  stakes,  and  kiddles, 
which  were  levied  and  set  up  in  the  time  of  King 
Edward,  the  King's  grand&ther,  and  after  till 
now  in  such  rivers '  (the  words  in  the  Nonnan- 
French  being  '  in  tielx  rivers,'  though  these  wwds 
are  omitted  in  the  English  version),  ^  whereby  the 
said  ships  and  boats  be  disturbed,  shall  be  put.oot 
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and  utterly  pulled  down^  without  being  renewed.'  Ron*  ▼. 
And  again,  the  statute  of  the  45th  of  the  same 
king,  confirming  the  foregoing  statute  with  the 
addition  of  a  penalty  on  those  who  should  infringe 
it,  refers  to  the  disturbing  of  the  passage  of  ships 
and  boats  in  the  *  great  rivers/  and  to  the  weirs, 
mills,  &c.,  levied  and  set  up  ^  in  such  rivers.'  The 
next  statute  is  that  of  the  1  Hen.  4,  c.  12,  which, 
after  reciting  the  statutes  of  the  25th  and  45th  of 
Edw.  3,  further  recites  the  petition  of  the  com- 
mons, showing  that  Hhe  common  passages  of 
ships  and  boats  in  the  great  rivers  of  England, 
and  also  meadows  and  pastures,  and  lands  sowed 
adjoining  to  the  said  rivers  be  greatly  disturbed, 
browned,  wasted  and  destroyed  by  outrageous 
enhancing  and  straitening  of  wears,  mills,  stanks^ 
stakes,  and  kidels,  in  old  time  made  and  levied 
before  the  time  of  King  Edward,  son  of  King 
Henry,  whereof  great  damages  and  losses  hath 
come  to  the  people  of  this  realm,  and  daily  will 
come  if  remedy  be  not  thereof  provided: '  then 
goes  on  to  enact  that '  the  said  statutes  be  in  all 
their  articles  holden  and  firmly  kept  and  duly 
executed,  with  all  the  pains  and  after  the  effect  of 
the  same,'  with  a  further  provision  that  commis- 
sions shaQ  issue  '  to  survey  and  keep  the  waters 
and  great  rivers,  and  to  correct  and  amend  the 
^&ult8,  and  to  make  due  execution  of  the  said 
statutes;'  and  the  commissioners  are  further  to 
swvey  the  old  weirs,  &c.,  made  before  the  time  of 
^g  Edward,  and  if  such  weirs  or  other  things  have 
oeen '  too  much  enhanced  or  straitened,'  they  are 

o2 
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/fo//^  V.  to  correct,  pull  down  and  amend  them  in  respect 
of  the  excess,  reserving,  however,  the  reasonable 
substance  thereof  in  old  times  accustomed;  and 
if  the  owner  of  the  freehold  shall  not  puU  down 
and  amend,  when  adjudged  so  to  do,  within  six 
months,  or  shall  thereafter  enhance  or  increase 
them  against  the  judgment  of  the  commissioners, 
he  is  to  incur  a  fine  of  a  hundred  marks  to  the 
king. 

'^  Next  follows  the  statute  of  the  4  Hen.  4, 
c.  11,  the  preamble  of  which  recites,  'that  bj 
wears,  stakes  and  kidels,  being  in  the  water  of 
Thames  and  of  other  ''great  rivers"  throngli 
the  realm,  the  common  passage  of  ships  and  boats 
is  disturbed,  and  much  people  perished,  and  also 
the  icy  of  joung  fish  destroyed,  and  against  reason 
wasted  and  given  to  swine  to  eat,  contrary  to  the 
pleasure  of  God,  and  to  the  great  damage  of  the 
King  and  his  people :'  goes  on  to  provide  that  'the 
statutes  thereof  shall  be  holden  and  kept  and  put 
in  due  execution,'  and  that  commissions  shall  be 
awarded  to  justices  and  others,  to  '  enquire  of  all 
that  which  is  contained  in  the  said  statutes,  and  to 
punish  the  ofienders  of  the  same  by  fine  accordiog 
to  their  discretion.' 

"  In  this  latter  statute,  reference  is  made  to  a 
purpose  beyond  what  was  referred  to  in  the 
former  statute,  namely,  the  protection  of  the 
young  fry  of  fish ;  but  the  mention  of  '  great 
rivers'  in  the  preamble,  and  the  direct  reference 
to  the  prior  statutes,  show  that  the  statute  was 
intended  to  apply  only  to  weirs  erected  in  navi- 


LAW  OF  FISHING.  293 

gable  rirers,  and  fit)in  which  obstruction  to  navi-  noiur, 
gation  occurred^  although  the  incidental  injury  to 
the  fish  is  thrown  in  as  an  additional  reason  for 
enforcing  the  law.  Then  comes  the  statute  12 
Edw.  4,  c  7,  the  preamble  of  which  begins  by 
reciting  as  follows: — *  Whereas  by  the  laudable 
statute  of  Magna  Charta,  among  other  things^  it 
ia  contained  that  all  kiddels  by  Thamise  and 
Medway,  and  throughout  the  realm  of  England, 
fihonld  be  taken  away,  saving  by  the  sea  banks, 
which  statute  was  made  for  the  great  wealth  of 
all  this  land,  in  avoiding  the  straitness  of  all 
riven,  so  that  ships  and  boats  might  have  in  them 
tfadr  large  and  free  passage,  and  also  in  safeguard 
of  all  the  fry  of  fish  spawned  within  the  same.' 
It  then  goes  on  to  recite  at  length  the  statute  of 
1  Hen-  4,  c.  12,  after  which  it  proceeds  as  follows : 
^*  Contrary  to  which  great  charter,  and  all  the 
states  aforesaid,  in  divers  parts  of  this  realm  of 
Enghuid,  both  in  the  destroying  of  the  fish,  as 
afore  is  said,  and  in  the  disturbance  of  the  passage 
of  ships,  barges,  boats,  and  other  vessels  by  divers 
and  many  people,  divers  fish-garths,  mills,  mill- 
dams,  mill-stanks,  locks,  ebbing-wears,  stakes, 
tedels,  hecks,  and  flood-gates  and  divers  other  dis- 
turbances be  daily  enhanced,  levied  and  enlarged, 
to  the  great  damage  of  our  lord  the  king,  and  of 
his  iaithfiil  lieges.'  The  statute  then  proceeds  to 
enact  that  ^  the  statute  of  the  great  charta,  and 
^  other  statutes  concerning  the  premises,  shall  be 
doly  observed  and  kept,'  with  penalties  on  those 
^ho,  within  a  specified  time,  shall  not  obey  the 
Award  or  judgment  of  the  commissioners  as  to 
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RAtu  ▼.         pulling  down  or  amending  of  any  of  the  weirs  or 
other  disturbances  specified. 

*'  Callisy  a  great  authority  on  these  matters^  in 
his  work  on  Sewers  (p.  259),  expresses  a  decided 
opinion  that  the  operation  of  these  statutes  is  con- 
fined to  navigable  riyers.  *In  my  opinion/  he 
says,  ^  all  the  aforesaid  statutes  did  extend  only  to 
navigable  streams  and  rivers  with  ships  and  boats.' 
In  this  opinion  we  entirely  concur.  The  pro- 
vision of  Magna  Charta  is,  it  is  true,  general  in 
its  terms,  and  prim&  fiicie  would  apply  to  all 
rivers-;  but,  as  Callis  observes  (p.  258),  'the 
generality  of  the  statute  of  Magna  Charta  is  re- 
strained by  the  succeeding  statutes.'  The  statutes 
of  Edw.  III.  as  well  as  the  first  statute  of  Hen.  IV. 
refer  expressly  to  the  *  great  rivers,'  and  to  the 
obstruction  to  the  navigation  as  the  sole  ground 
of  putting  down  weirs. 

*^  It  is  not  till  the  second  statute  of  Hen.  IV.  thai 
any  reference  is  made  to  the  protection  of  the 
fish,  but  this  is  spoken  of  only  with  reference  to 
the  *  great  rivers ;'  for  this  statute,  like  the  later  one 
of  Edw.  IV.,  expressly  refers  to  the  great  rivers, 
and  both  statutes  are  professedly  passed  to  enforce 
the  performance  of  the  former  statutes. 

*'  It  is  fiirther  to  be  observed,  as  confirming  Uie 
view  that  these  acts  are  all  confined  to  navigable 
rivers,  that  obstructions  are  prohibited  which,  ex- 
cept in  navigable  rivers,  could  be  of  no  pnUic 
detriment ;  mUls,  for  instance,  which  are  forbidden 
as  interfering  with  the  passage  of  vessels,  would, 
if  established  on  non-navigable  rivers — though 
they  might  encroach  on  the  rights  of  ripsiian 
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owners — Tsr  from  being  a  public  evil,  be  of  benefit  noue  r. 
to  the  rest  of  the  neighbourhood.  Again,  as  re- 
gards the  fish,  inasmuch  as  the  public  generally 
bare  a  right  to  fish  in  navigable  rivers,  the  destnio- 
tion  of  the  firy  by  means  of  weirs  in  such  rivers 
vas  matter  of  public  concern,  and  became  a  fit 
sulgect  ci  imperial  legislation ;  but,  as  in  other 
rivers,  the  riparian  owners  were  alone  entitled  to 
take  the  fish,  and,  as  appears  by  the  case  of  Weld  v. 
Hornby  {a)^  could  prevent  any  interference  .with  the 
general  rights  of  the  riparian  proprietors  by  action, 
there  was  no  necessity  in  the  case  of  such  rivers 
for  8tatnt<ny  protection.  The  idea  of  prohibiting 
an  easement  which  might  otherwise  be  lawfiilly 
ifiqnired,  and  thus  to  interfere  with  private  rights 
in  order  to  secure  to  the  public  a  larger  supply  of 
food,  does  not  appear  to  have  occurred  to  oiur 
earlier  legislators.  But  the  very  enactment  we  are 
called  upon  to  interpret  seems  to  set  the  matter  at 
^^  If  the  early  statutes  prohibited  weirs  in  non- 
navigable  as  well  as  in  navigable  rivers,  the  only 
question  as  to  the  former,  as  well  as  the  latter, 
would  be,  whether  they  existed  before  the  time  of 
Edward  L  But  the  present  statute  makes  a 
special  reservation  in  favour  of  weirs  lawfully 
existing  by  grant  or  charter,  as  well  as  by  imme- 
morial user.  Now,  though  length  of  enjoyment 
affords  Intimate  evidence  of  grant,  enjoyment 
under  a  grant  requires  no  length  of  time  to  give 
it  validity.  If,  therefore,  the  legislature  had  con- 
sidered that  weirs  in  non-navigable  rivers  were 

(a)  7  East,  195. 
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Rf>"t  T.  ill^al  under  the  old  statutes^  they  would  not  have 
made  a  reservation  in  fiivour  of  weirs  existing  by 
charter  or  grant  at  all;  or  at  all  events  would 
have  amended  the  condition  that  the  charter  or 
grant  should  have  been  anterior  to  the  time  of 
Edward  I.  But  in  that  case  there  would  hare 
been  no  necessity  for  the  reservation  in  question; 
for  it  has  been  held  as  fiir  back  as  the  case  of  the 
Chester  MiU{b\  that  the  eflfect  of  the  25  Edw.  3 
is  to  l^ahze  all  weirs  which  existed  before  the 
time  of  Edward  I. 

*'  For  these  reasons  it  seems  to  us  clear  that, 
though  weirs  in  navigable  rivers  are  illegal  unleGs 
they  existed  before  the  time  of  Edward  L,  sach 
an  easement  may  be  acquired  in  private  waten  bj 
grant  fiom  other  riparian  owners,  or  by  eiij<7- 
ment;  in  short,  by  any  means  by  which  soch 
rights  may  be  constituted. 

*'  The  ground  on  which  the  commisaonerB  have 
based  their  order  thus  fiuling,  we  have  next  to 
consider  the  other  grounds  on  which,  on  the  aiga- 
ment  before  us,  it  was  contended  that  the  right 
of  the  appellant  to  have  the  weir  in  its  modem 
shape  failed.  In  the  first  place  it  was  uiged 
that,  as  there  was  no  pretence  for  saying  that 
there  had  been  any  grant  fix>m  the  other  riparian 
owners,  and  the  appellant's  right  to  the  wdr  as  an 
easement  must  therefore  rest  on  enjoyment  alcwe, 
so  as  to  bring  it  within  the  time  required  hj  the 
2  &  3  WiU.  4,  c  71,  the  interruption  to  the 
use  of  the  weir  by  the  acts  of  the  occupier  of  the 

(ft)  l0Bep.l37l». 
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Umberleigh  Mill  in  causing  the  fender  between  soiiev. 
the  two  islands  to  be  shut  down  must  be  fatal  to 
the  appellant's  right.  We^  however,  think  that 
there  is  nothing  to  prevent  a  second  easement 
being  acquired  as  subordinate  to  one  already  ex- 
isting where  the  subject-matter  admits  of  it.  If 
the  other  riparian  owners  on  the  stream  had 
granted  to  the  appellant  to  have  a  weir  for  the 
purpose  of  taking  fish  at  such  times  as  the  whole 
bodj  of  the  stream  was  not  needed  for  the  working 
of  the  mill,  such  a  grant  would  have  been  perfectlj 
good,  and  would  have  conferred  an  easement  pro 
tanto;  we  see  no  reason  whj  such  a  qualified 
easement  should  not  be  acquired  by  user  for  the 
time  required  to  confer  easements  in  respect  of 
water.  The  remaining  objection  is,  that  the  weir 
as  it  now  exists  is  not  within  the  reservation  in 
sect.  12  of  the  Act  of  1861  (24  &  25  Vict.  c.  109), 
as  it  was  not  used  under  any  grant  or  charter,  nor 
has  it  existed  firom  time  immemorial. 

**  It  must  be  admitted  that  the  case  is  not  within 
the  words  of  the  reservation  if  strictly  taken ;  but 
the  question  is  whether  we  may  not  give  a  wider 
construction  to  the  language  used.  It  is  impos- 
sible to  suppose  that  the  legislature  intended  to  • 
make  a  distinction  between  an  easement  acquired 
by  grant  and  one  acquired  by  length  of  enjoyment. 
Under  the  old  law  a  jury  would  have  been  told  to 
presume  a  grant  firom  a  user  of  sixty  years.  The 
Prescription  Acts  have  substituted  fixed  periods 
of  enjoyment  for  the  fictions  of  lost  grants.  The 
legislature  cannot  have  intended  to  place  an  ease- 

o5 
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Roiu  T.  ment  established  by  loDg  user  on  a  different  footing 
from  one  acquired  bj  grant,  more  especially  as  any 
such  easement  acquired  by  grant,  however  recent, 
is  protected  by  the  statute.  The  intention  must 
have  been  to  preserve  existing  rights  however 
acquired,  and  though  the  words  used  may  be 
artificial,  yet  if  by  a  liberal  construction  of  the 
language  used  we  can  give  effect  to  such  intention 
we  think  we  ought  to  do  so* 

**  We  are  therefore  of  opinion  that  the  order  of 
the  commissioners  for  the  newer  portion  of  the 
weir  cannot  be  sustained"  (c). 
Lord  L0c(m-  In  Lord  Leconfield  v*  Lord  Lonsdale  (cf ),  at  a 
Lorudau.  couit  of  the  spccial  commissioners  held  at  Working- 
ton to  inquire  into  the  use  of  all  fishing  weirs  and 
fishing  mill  dams  on  the  River  Derwent,  Lord 
Lonsdale  claimed  to  use  a  coop  at  a  place  called 
Salmon  Hall.  A  coop  is  a  fishing  box  forming 
part  of  the  structure  of  a  dam  built  across  a  river. 
The  coop  had  been,  since  the  Act  of  1861,  brought 
into  conformity  with  its  provisions.  At  the  place 
where  the  coop  was  fixed  the  Derwent  was  a  non- 
navigable  river.  Evidence  as  to  the  antiquity  of 
the  fishery  was  given,  and  the  commisaonen 
stated  that  they  were  clearly  of  opinion  that  the 
riparian  owners  who  opposed  this  coop  were  en- 
tirely right,  yet  they  were  bound  by  the  decision 
in  Rolle  v.  Whyte^  and  therefore  bound  to  decide 
in  favour  of  the  legality  of  the  coop. 

Against  this  decision  the  respondent  appealed, 
and  the  commissioners  advised  the  appellant  to 

(0)  L.  R.,  8  Q.  B.  286. 
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take  tlie  case,  not  to  the  Queen's  Bench,  but  to  Lordueam. 
one  of  the  other  courts,  in  order  to  see  if  they  Ltmmiau, 
agreed  that  the  commissioners  were  wrong  in 
their  riew  of  the  law  in  Rolle  r.  fVhyte.     The 
appeal  was  accordingly  brought  to  the  Common 
Fleas,  and  the  questions  for  the  court  were : — 

^  Whether  there  were  any  of  the  statutes  before 
1861  referred  to  in  the  tx>mmissioners'  judgment 
which  prohibited  the  owner  of  the  banks  of  a  non- 
naTigable  river  from  erecting  a  weir  which  pre- 
vented salmon  from  going  to  the  upper  waters  flow- 
ing over  the  lands  of  the  upper  riparian  owners. 

**  Whether,  by  virtue  of  the  statutes  referred  to 
in  the  judgment  of  the  commissioners,  such  a  coop 
and  weir  were  not  prohibited  as  contrary  to  public 
policy,  and  were  not  ill^al  up  to  1861,  and  were 
not  so  now,  so  &r  as  the  weir  and  coop  hindered 
sahnon  from  passing  up  and  down. 

''  Whether  such  a  fishing  weir  or  coop  is  an 
easement. 

^  Whether  such  a  fishing  weir  or  coop  is  an  ease- 
ment within  the  meaning  of  the  Prescription  Act 

'*  Whether,  on  the  £u^t8  found  in  the  case,  the 
commissioners  were  justified  in  making  the  order 
that  the  coop  was  legal,  subject  to  the  alterations 
mentioned  in  their  order ;  and  whether  they  ought 
not  to  have  made  an  order  to  abate  the  coop.'' 

The  considered  judgment  of  the  Court  of  Com- 
mon Pleas  (Bovill,  C.  J.,  Willes  and  Montague 
Smith,  JJ.)  was  delivered  by  the  Lord  Chief 
Justice  Bovill.  —  "The  fishery  commissioners 
made  an  order  declaring  the  legality,  subject  to 
certain  conditions,  of  a  fishing  coop  or  box  to 
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LordLeeom-    which  Lord  Lonsdale  claimed  to  be  entitled  m  a 

Mdy,  Lord  .n    3  1        -n*  -rv  •       ry        \ 

Lofudau.  mm-dam  across  the  River  Derwent,  in  Cumber- 
land,  and  this  was  an  appeal  against  their  order. 
The  decision  was  given  by  the  commissioners  con- 
trary to  their  own  opinion,  in  deference  to  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  case 
of  Rotte  Y.  Whyte  (e),  and  they  at  the  same  time 
delivered  very  able  and  elaborate  reasons  to  show 
why,  in  their  judgment,  their  decision  should  hare 
been  the  reverse  of  that  which  they  pronounced. 
The  present  appeal  was  brought  principaDy  for 
the  purpose  of  taking  the  opinion  of  this  court  as 
to  the  propriety  of  the  decision  pronounced  by  the 
Court  of  Queen's  Bench.  As  we  agree  in  that 
decision,  it  is  unnecessary  to  consider  (though  the 
question  is  a  grave  one)  how  &r  it  would  have 
been  proper,  having  regard  to  the  peculiar  ma- 
chinery of  the  appeal  clause  under  which  the  case 
comes  before  us,  to  act  upon  a  contrary  opimcm, 
had  we  arrived  at  one. 

'^  The  first  question  which  arises  is,  whether  the 
provisions  of  Magna  Charta  and  the  other  earlj 
statutes  which  were  relied  upon  as  prohibitbg 
weirs  were  confined  to  navigable. rivers ;  and  that 
point  was  elaborately  argued  before  us,  and  i& 
discussed  at  large  by  the  fishery  commissioners  in 
their  judgment.  We  have  carefully  conadered 
this  point,  and  concur  in  the  opinion  expressed  bj 
the  Court  of  Queen's  Bench,  that  these  statates 
relate  to  navigable  rivers  only,  and  for  the  reascms 
which  are  fully  stated  in  the  judgment  in  the 
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Court  of  Queen's  Bench,  and  which  it  is  therefore  Lordiecon- 

^  Jkld  V.  Lord 

unnecessary  to  repeat.  L<mtdau. 

'^  In  addition  to  the  passage  cited  from  ^  Callis 
on  Sewers,'  which  the  Court  of  Queen's  Bench 
considered  of  great  weight,  there  is  the  higher  and 
weightier  authority  of  Lord  Coke  (citing  a  passage 
from  *  Glanville'  in  the  2nd  Institute,  referred  to 
in  the  course  of  the  argument  to  show  that  the 
enactment  of  Magna  Charta  applied  only  to  public 
rivers).  If  it  were  otherwise,  there  would  have 
been  a  prohibition  against  erecting  weirs  in  all 
private  rivers,  even  where  a  person  was  the  owner 
of  the  entire  river  and  of  the  land  on  both  banks, 
which,  we  think,  could  not  have  been  intended. 
The  record  of  6  &  7  Edw.  I,  at  par.  23  of  the 
case,  seems  also  very  strongly  to  show  that  at 
that  time  the  enactment  of  Magna  Charta  was 
not  considered  to  have  the  effect  which  is  now 
contended  for  by  the  appellants.  We  think  it 
may  also  be  collected  from  the  observations  of 
Lord  Hale  in  his  '  Treatise  de  Jure  Maris,'  cc.  3 
and  5,  that  his  view  of  the  early  statutes  was  the 
same  as  Lord  Coke  and  Callis  took  of  them.  We 
may  mention  that  the  record  of  6  &  7  Edw.  1,  to 
which  we  have  just  referred,  and  which  is  spoken 
of  as  a  local  statute  for  Cumberland  in  the  case, 
both  from  its  intrinsic  character  and  by  reference 
to  the  roll,  appears  to  be  only  a  record  of  proceed- 
ings before  John  de  Yalibus  and  others,  justices 
in  eyie,  and  not  a  '  local  act.' 

"With  respect  to  the  statute  of  Geo.  I.,  as- 
saming  it  could  alter  the  case,  there  is  nothing 
to  show  that  the  river  therein  mentioned  is  the 
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/.otvf  Lecon-  Derweiit  under  consideration.  On  the  contraay, 
LonMiai€.  whether  the  selection  is  made,  par  exoellenoe,  of 
the  rivers  mentioned  in  *  Walton,'  pt.  1,  c  19, 
pt  2,  c.  2,  or  according  to  the  rule  noadtnr  a 
sociis,  as  insisted  upon  in  argument,  the  Denrent 
in  the  statute  of  Geo.  I.  is  a  Derwent  contributorj 
to  the  Humber.  The  mode  and  order  in  which 
the  other  rivers  are  named  in  the  act,  according 
to  the  ordinary  rules  of  construction,  exclude  the 
application  of  it  to  this  river. 

"  The  Solwaj  Acts  were  referred  to  in  the 
course  of  the  argument  But  it  seems  to  us  that 
they  do  not  affect  the  present  question ;  that  the 
last  act  merely  regulated  the  close  season,  and  aze 
and  shape  of  the  hecks  and  meshes ;  and  that  it 
cannot  be  construed  to  make  this  coop  legal  if  it 
was  otherwise  illegal  at  the  time  of  the  passing  of 
that  act,  nor  render  the  entire  coop  illegal  merdj 
because  the  hecks  may  have  been  usedcontraiyto 
its  provisions,  so  as  that  penalties  were  incurred. 
The  weir  in  this  case  was  in  a  part  of  the  rirer 
above  the  flow  of  the  tide,  and  where  it  was  not 
navigable ;  and  we  are  of  opinion  that  the  oae  of 
the  weir  is  not  shown  to  have  been  unlawful  bj 
force  of  any  statute  at  the  time  of  the  passing  of 
the  Salmon  Fishery  Act  in  1861.  It  was  con- 
tended that,  independently  of  any  statute,  the 
erecting  a  coop  of  the  present  description,  without 
any  gap  or  opening  in  the  dam  to  allow  fish  to 
pass,  was  a  public  nuisance ;  but  we  see  no  ground 
for  saying  that  a  coop  which  is  not  in  a  public 
navigable  river  can  be  treated  as  a  nuisance.  The 
supposed  authorities  which  were  cited  do  not 
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appear  to  us  to  make  out  any  such  proposition ;  ^//^;^ 
and  the  passage  in  the  2nd  Institute  involves  the  ^*""**''- 
contnuy.  The  case  of  Wield  v.  Hornby  (/),  which 
was  reUed  upon  on  this  pointy  did  not  raise  any 
such  question.  It  was  an  action  for  a  private 
nmsance,  and  unquestionably  maintainable  in  re- 
spect of  the  plaintiflf's  private  right  of  property, 
which  was  injtu^  by  the  act  of  the  defendant  in 
making  his  weir  more  impervious  to  fish,  and  so 
preventing  them  firom  arriving  at  the  plaintiff's 
fishery, — a  grievance  long  recognized  as  giving  a 
right  of  action^  independent  of  any  question  of 
public  nuisance.  See  the  precedent  in  the  last  case 
of  Year  46,  Lib.  As.  The  dictum  of  Lord  Ellen- 
borough  must  be  read  as  assuming  that  the  river 
was  pubUc;  and  the  marginal  note  to  the  report  of 
the  case  in  3  Smith,  244,  expressly  refers  to  it  as 
a  pubhc  river. 

**  Its  turning  out  upon  inquiry  not  to  be  so  in 
&Gt  at  the  point  where  the  weir  actually  was,  only 
shows  that  Lord  EUenborough  was  mistaken  as  to 
the  fact,  or  that  his  attention  was  not  at  the  mo- 
ment directed  to  its  importance.  The  dictum  was 
unnecessary  to  the  decision  of  the  case,  and  is  out- 
weighed by  the  authority  of  Coke  and  Glanville. 
At  the  same  time,  it  is  proper  to  observe  that  the 
opinion  thus  extrajudicially  thrown  out  has  led  to 
mtich  misapprehension,  which  even  the  judgment  of 
the  Court  of  Queen's  Bench  in  Rolle  v.  fVhyte  {g) 
does  not  appear  to  have  quite  corrected.  The 
passage  cited  fi-om  *  Viner's  Abridgment,'  tit.  Nui- 

(/)  7  East,  195. 
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Lord  Lfftm-    saiice^  3,  was  clearly  also  a  case  of  iDJury  to  a 

field  V.  Lord  ,  .    ,  •»      i' 

LottMiaie.       private  right. 

'^  It  was  further  contended  that  a  claim  to  a  coop 
of  this  description  was  not  within  the  Piescriptioii 
Act;  and  that  this  coop,  having  been  erected  since 
1741 9  and^  therefore^  not  having  existed  from  time 
immemorial,  could  not  be  lawful.     If  it  had  been 
necessary  to  decide  that  question,  strong  argoments 
were  presented  to  us  in  support  of  the  conclusion 
that  such  a  claim  is  within  the  Prescription  Act, 
in  accordance  with  the  judgment  of  the  Qaeen's 
Bench  in  RoHe  v.  Whyte(Ji) ;  but  it  is  unnecessarj 
to  determine  that  point,  because  we  are  of  opinion 
that  this  coop  can  be  considered  as  lawfully  innse 
at  the  time  of  the  passing  of  the  Salmon  Fishery 
Act,  1861,  by  virtue  of  a  grant,  within  the  mesn- 
ing  of  sect.  12  of  that  act.     A  grant  may  be 
proved  either  by  production  of  the  grant  itself  or 
by  evidence  of  enjoyment  consistent  only  with  the 
existence  of  such  a  grant,  and  from  which  it  mar 
be  presumed ;  and  there  is  abundant  evidence  in 
this  case,  by  an  enjoyment  for  sixty  years,  and  as 
far  back  as  living  memory  extends,  of  the  coop 
being  used  in  substantially  the  same  manner  as  it 
was  used  in  1861,  to  show  that  the  commissioners 
might  and  ought  to  find  that  the  right  did  exist  bj 
grant  from  all  the  proprietors  whose  interests  coold 
be  affected  by  the  coop. 

"  The  case  of  Weld  v.  Hornby  (t ),  and  the  mling 
of  Lord  Manners  at  the  trial  of  the  case,  were 
quite  in  accordance  with  this  view.     For  these 
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reasons^  we  think  the  commissioners  were  right, 
upon  the  facts  found  in  the  case,  in  making  the 
order  that  this  coop  was  legal,  and  that  our  judg- 
ment should  be  in  &YOur  of  the  respondent." 

From  these  decisions  the  following  rules  as  to  nmn  as  to 
the  legaUtj  of  fishing  weirs  may  be  laid  down  : —  of  fl«hing 

(1)  That  in  navigable  rivers  a  fishing  weir  to  be 
legal  must  have  existed  firom  the  time  of 
Edward  I.,  and  must  have  been  used  on 
the  6th  August,  1861 ; 

(2)  That  in  non-navigable  rivers  a  fishing  weir 
to  be  legal  must  have  been  in  existence 
and  used  on  the  6th  August,  1861,  and 
have  existed  at  least  twenty  years  before 
that  date ; 

(3)  That  a  fishing  weir  must  have  a  free  gap  of 
such  size  as  the  Act  of  1861  prescribes. 

As  regards  what  is  a  les^al  firee  eap  there  is  "^^at  ii  a 

,  ®,  .  legal  free  gap. 

some  difficulty  of  construction  in  the  Salmon 
Fishery  Act,  1861,  as  stated  by  the  Lord  Chief 
Justice  in  Rolle  v.  JVhyte  (j) : — When  a  river  is  jmu  v. 
divided  into  channels  by  an  island  and  there  is 
a  fishing  weir  across  both  branches,  did  the  law 
require  a  firee  gap  to  be  made  in  the  fishing  weirs 
in  both  branches,  or  was  it  enough  to  make  it  in 
one?  There  the  commissioners  held,  that  both 
branches  were  a  distinct  river,  and  ordered  fi-ee 
gaps  in  both,  and  against  this  Mr.  Rolle  appealed. 
The  Lord  Chief  Justice  Cockbum  in  giving  judg- 
ment said : — 
"  We  have  to  consider  that  part  of  the  order  of 
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Roth.  ▼.        the  commissioners  which  relates  to  the  free  gap, 
which  they  have  directed  to  be  made  in  the  weir. 

*^  We  agree  with  the  commisfiioners  in  thinking 
that  the  mill-dam  extending  from  the  lower  of  the 
two  islands  to  the  Umberleigh  Mill  forms  no  port 
of  the  appellant's  weir,  which  consists  of  the  fender 
and  needles,  and  is  quite  independent  of  the  dam. 
The  fish  pass  ordered  by  the  commissioners  to  be 
made  in  the  dam,  as  a  fishing  mill-dam,  can  in  no 
way  afiect  the  obligation  of  the  appellant  to  make 
a  firee  gap  in  his  weir.  But  the  question  whether 
the  commissioners  have  authority  to  ord^r  such  a 
firee  gap  to  be  made  is  one  of  no  small  diflScnltj. 

«  Section  12  of  the  Act  of  1861  (24  &  25  Vict 
c.  109),  while  it  makes  a  reservation  in  fiiTOor  of 
weirs  lawfully  existing  at  the  passing  of  the  statute, 
annexes  a  condition,  that  no  fishing  weir,  though 
lawfully  in  use  as  aforesaid,  shall  be  used  for  the 
purpose  of  catching  salmon,  unless  it  has  therebi 
such  free  gap  as  is  hereinafter  mentioned*  The 
subsequent  provision  as  to  the  firee  gaps  reqmred 
is  to  be  found  in  sect.  27  of  the  act ;  and  it  is  not 
a  little  remarkable  that  on  turning  to  that  section 
we  find  that  it  relates  expressly  and  entirely  to 
weirs  extending  more  than  halfway  across  a  stream 
at  its  lowest  state  of  water,  making  no  provision 
for  weirs  of  lesser  dimensions. 

^^  If,  indeed,  we  could  treat  the  water  flowing 
between  the  islands  and  the  appellant^s  land  as  a 
stream  in  the  sense  of  the  act,  the  difficulty  wonid 
not  present  itself,  as  the  weir  extends  across  the 
whole  of  this  part  of  the  stream.     But  we  think 
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we  cannot  so  hold  under  the  circumstances  of  the  RoVf  r. 

W'hyif. 


**  It  was  urged  before  ns  on  the  part  of  the  re- 
spondent, that  unless  the  word  *  stream'  in  sect.  27 
were  held  to  apply  to  the  part  of  a  stream  running 
between  the  island  and  the  mainland^  the  result 
would  be,  that  where  a  river  is  divided  by  an  island 
into  two  branches,  if  there  were  two  weirs,  each 
extending  finom  the  island  to  the  mainland,  the 
whole  would  be  blocked  up;  and  such,  indeed, 
woold  be  the  effect  here  in  consequence  of  the 
mill-dam  of  the  opposite  proprietor  extending 
across  the  stream  from  the  other  side  of  the  island. 
This,  however,  is  an  accident,  and  such  instances 
are  likeljto  be  of  rare  occurrence,  and  can  hardlj 
bave  been  in  contemplation  of  the  legislature; 
while,  on  the  other  hand,  it  is  to  be  observed,  that 
if  every  such  part  of  a  stream  were  within 
Beet.  27,  it  would  follow  that  in  every  instance  in 
which  such  part  of  a  stream  is  only  a  few  feet  in 
width — as  the  minimum  size  of  the  gap  is  fixed  at 
tbee  feet — the  practical  use  of  such  a  weir  would 
be  destroyed,  which  would  be  contrary  to  the  in- 
tention of  the  legislature  to  preserve  existing 
tights.  We  are  far  from  saying,  that  where  a 
^iver  divides  itself  into  two  branches  and  after- 
wards re-unites,  that  each  of  such  branches  may  not 
ooustitute  a  stream  within  the  meaning  of  the  act. 

«  Section  32  of  the  Act  of  1865  (28  &  29  Vict. 
c.  121),  which  relates  to  the  alteration  of  existing 
weirs  by  order  of  the  secretary  of  state  on  the  ap- 
plication of  the  conservators,  contains,  indeed,  an 
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Roiu  ▼.        express  provision^  that  for  the  purpose  of  this  sec* 
tion,  where  a  river  is  divided  into  separate  branches, 
each  branch  shall  be  considered  as  a  separate  river. 
The  assumed  necessity  for  such  an  enactment, 
however,  rather  tends  to  show  that  the  language  of 
the  prior  statute  did  not  admit  of  such  a  constnio- 
tion.     But  assuming  that  a  branch  of  a  river  may 
be  treated  as  a  river  or  stream,  the  question 
whether  water  flowing  between  an  island  and  the 
bank  of  a  river  can  be  said  to  be  a  branch,  must 
depend  on  the  circumstances  of  each  particular 
case.     In  the  present  instance,  the  river,  we  are 
informed,  is  160  feet  wide,  while  the  width  of  the 
part  in  question  does  not  exceed  15  feet ;  we  do 
not  think  that  the  narrow  passage  can  be  treated 
as  a  branch  of  the  river.     It  was  further  urged 
for  the  respondent,  that  the  use  of  the  word 
'stream'  in  sect.  27  instead  of  the  word  'river,' 
which  occurs  in  the  other  sections  of  the  act,  was 
intended  to  meet  such  a  case  as  the  present,  as  a 
narrow  portion  of  a  river,  though  it  cannot  pro- 
perly be  termed  a  river,  may  still  be  termed  a 
stream.    Assuming  that  there  is  any  foundation  for 
the  distinction,  yet  in  sect.  28,  which  must  be  read 
with  sect.  27,  the  term  *  river '  is  again  adopted, 
whence  it  appears  that  the  word  *  stream'  in 
sect.  27  was  used  as  synohymous  with  river.   We 
can,  therefore,  attach  no  importance  to  the  use  of 
the  word  '  stream'  as  distinguished  from  river. 

"  We  are  therefore  under  the  necessity  of  en- 
deavouring to  reconcile  the  inconsistent  prorisions 
of  ss.  12  and  27  of  the  act,  and  the  difficulty  is 
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undoabtedlj  very  grejit.  The  first  of  these  sec-  nfie  v. 
tions  prohibits  positively  the  use  of  any  weir 
unless  the  subsequent  provision  as  to  free  gaps 
have  been  complied  with.  The  subsequent  pro- 
Tision  as  to  firee  gaps  have  no  application  to  weirs 
not  extending  beyond  the  middle  of  the  stream. 
Section  28,  which  provides  that  where  a  fishing 
weir  is  without  a  legal  firee  gap  at  the  time  of  the 
commencement  of  the  act  the  owner  of  the  weir 
BhaQ  make  one  within  three  months  under  a 
penalty,  affords  no  assistance,  as  the  legal  firee  gap 
there  referred  to  must  be  taken  to  be  a  fi-ee  gap 
required  by  the  act,  no  such  gap  being  necessary 
at  law  or  otherwise  than  by  the  operation  of  the 
act 

*'  This  being  so,  how  can  we  best  reconcile  these 
inconsistent  enactments.  It  may  no  doubt  be  in- 
feired  fit>m  the  generality  of  the  enactment  of 
6. 12,  that  it  was  intended  by  the  legislature  that 
in  every  weir  still  permitted  to  exist  there  should 
be  a  firee  gap  for  the  passage  of  fish.  But  unfor- 
tunately while  the  act  has  specified  what  will  be  a 
sufficient  firee  gap  in  the  case  of  weirs  extending 
more  than  half  across  a  stream,  it  has  wholly 
omitted  to  give  any  direction  as  to  what  free  gaps 
are  to  be  made  in  weirs  of  smaller  size.  On  the 
other  hand,  we  cannot  suppose  that  the  legislature 
intended  to  place  weirs  not-extending  beyond  the 
Uf  of  the  stream  in  a  worse  position  than  weirs 
of  still  larger  dimensions.  But  to  hold  that  the 
appellant  could  not  maintain  his  weir  without 
having  a  firee  gap  conformable  to  the  provisions 
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Roiie  y.  applicable  to  it,  would  have  the  effect  of  deafcroj* 
ing  the  appellant's  right  altogether,  which  we  think 
cannot  have  been  intended.  In  this  difficulty  we 
think  that  the  only  course  open  to  us  is  to  hold 
that  the  enactment  of  section  12,  annexing  tlie 
condition  of  having  a  free  gap  to  the  continuance 
of  existing  weirs,  though  general  in  its  tenns,  is 
applicable  only  to  such  weirs  as  come  within  sec- 
tion  27.  If  the  conclusion  should  be  inconastent 
with  the  legislature's  intention,  we  must  leare  it  to 
parliament  to  amend  the  statute. 

^'  It  follows  that  the  order  of  the  commissionen 
as  to  the  free  gap  cannot  be  upheld." 

In  consequence  of  this  decision  in  Solle  r. 
WhytCy  the  definition  of  a  fishing  weir  in  the  Act 
of  1861  is  repealed,  and  a  new  one  given  in  the 
Npwdeflnu    Act  of  1873(A).     That  statute  defines  a  fishhig 
weir.  weir  as  ''any  erection,  structure,  or  obstruction 

fixed  to  the  soil,  either  temporarily  or  permanentl j, 
across  a  river  or  branch  of  a  river,  and  which  is 
used  for  the  exclusive  purpose  of  cat<3hing  or 
fitcilitating  the  catching  of  fish/'  It  will  thus  be 
seen  that  if  a  fishing  weir  extends  across  several 
branches  of  a  river,  there  must  now  be  a  firee  gap 
made  in  each  branch ;  but  it  does  not  go  to  the 
length  of  saying  that  where  a  river  is  divided, » 
at  Umberleigh,  by  an  island,  and  a  fishing  weir 
extends  from  the  island  to  the  bank  on  both  sdes 
of  the  river,  there  must  be  a  free  gap  on  each  side 


{k)  86  &  37  VicL  e.  71,  a.  i. 


ULW  OF  FISHING.  311 

of  the  island.    In  other  words,  it  would  seem  that 
the  decifflon  in  BoUe  v.  Whyte  (J)  is  still  good  law. 

The  restrictions  as  to  fishing  weirs  in  the  Salmon  Rcffntation  «• 
Fiaheiy  Act,  1861,  are  as  follows: —  weln!""^ 

Unless  otherwise  authorized  by  the  Home 
Office  under,  the  Sahnon  Fishery  Act, 
1861,  if  a  fishing  weir  extends  more 
than  half  way  across  any  rirer  or  branch 
of  a  river,  at  its  lowest  state  of  water,  it 
must  have  a  free  gap  according  to  the 
following  regulations  (m) : 

(1)  The  firee  gap  is  to  be  in  the  deepest  part  of 

the  stream,  between  the  points  where  it 
is  intercepted  by  the  weir(wi) ; 

(2)  The  sides  of  the  gap  must  be  in  a  line  and 

parallel  to  the  direction  of  the  stream  at 
the  weir  (m); 

(3)  The  bottom  of  the  gap  is  to  be  level  with 

the  natural  bed  of  the  stream  above  and 
below  the  gap  (m)  ; 

(4)  In  its  narrowest  part  the  gap  must  be  not 

less  than  one-tenth  of  the  width  of  the 
stream,  it  need  never  be  wider  than  forty 
feet,  but  must  never  be  narrower  than 
three  feet(m). 
In  consequence  of  the  new  definition  given  by 
the  Salmon  Fishery  Act,  1873,  a  free  gap  will 
We  to  be  made  in  each  branch  not  less  than  one- 
tenth  of  the  width  of  that  branch.     But  it  will  be 
seen  that  these  rules  only  apply  to  fishing  weirs 


(I)  L.  R.,  a  Q.  B.  286. 

(m)  24  &  26  Vict  c.  109,  s.  27. 
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that  reach  more  than  half  way  across  a  river.  To 
those  that  do  not  do  so  there  seems  no  rule  pre- 
scribed as  to  free  gaps ;  and  according  to  the  de- 
cision in  RoUe  v.  Wliyte  (/),  if  they  were  lawfullj 
in  use  on  the  6th  August,  1861,  they  can  be  used 
without  any  free  gap  at  all. 
Slflrem  ^  ^^  order  to  enforce  free  gaps  in  fishing  weirs 
<reegift|M.  extending  more  than  half  across  a  riTer,  the 
Salmon  Fishery  Act,  1861,  has  provided  the  fol- 
lowing rules  :— 

(1)  If  on  the  1st  of  October,  1861,  a  fishing 
weir  was  without  a  legal  free  gapi  the 
owner  of  the  weir  was  bound,  under  a  pe- 
nalty not  exceeding  5/.  a  day  from  the 
1st  GTctober,  1862,  to  make  a  gap  within 
twelve  months  of  the  1st  October,  1861  (m). 

(2)  If  there  was  a  free  gap,  but  it  was  not 
maintained  in  accordance  with  the  rules  in 
the  Salmon  Fishery  Act,  1861,  the  owner 
of  the  weir  incurred  a  penalty  not  exceed- 
ing 1/.  a  day  until  it  was  made  to  complj 
with  the  regulations  (m). 

(3)  No  alteration  may  be  made  in  the  bed  of 
any  river  so  as  to  reduce  the  flow  of  water 
through  the  gap;  if  it  is  made,  the  person 
making  the  same  is  liable  to  a  penaltj  not 
more  than  5/.  for  a  first  ofience,  and  s 
further  penalty  of  1/.  a  day  until  he  restore 
the  bed  of  the  river  to  its  original  state; 


(0  L.  R.,  3  Q.  B.  286. 

(m)  24  &  25  Vict  c.  109,  s.  28. 
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not  less  in  the  whole  than  21, 10«.  nor  more 
than  5L  for  the  second  offence ;  not  less  than 
5L  for  the  third  (fi). 

(4)  Placing  any  obstmction,  using  any  con- 
triyance^  doing  any  act  whereby  fish  may 
be  scared,  deterred  or  in  any  way  prevented 
entering  and  passing  up  and  down  a  free 
gap  at  aU  times  of  the  year  (except  placing 
a  t^nporary  bridge  or  board  across  the 
fi%e  gap,  which  is  removed  immediately  a 
person  has  crossed  it)  renders  the  person 
so  doing  liable  to  a  penalty  of  not  exceed- 
ing 5L  for  the  first  offence,  not  more  than 
10/.  nor  less  than  2/.  lOs,  for  the  second, 
not  less  than  5L  nor  more  than  10/.  for 
the  third,  and  not  less  than  10/.  for  the 
fourth  (n). 

In  the  construction  of  boxes  and  cribs  in  fishing  oonntniction 

*^    of  boxes  in 
Wens-^  flihlng  wein. 

(a)  The  upper  sur&ce  of  the  sill  of  the  box  or 
crib  must  be  level  with  the  bed  of  the 
river  (o) ; 

(b)  The  bars  or  inscales  of  the  heck  or  up- 
stream side  of  the  box  or  crib  are  to  be 
moveable  perpendicular  bars,  at  least  two 
inches  apart  (o). 

Any  box  or  crib  not  in  conformity  with  these 
roles  had  to  be  made  so  before  the  1st  April, 
1862,  otherwise  the  owner  became  liable  to  a 
penalty  of  5/.  a  day  for  every  day  after  the  1st  of 

(»)  24  &  26  Vict.  c.  109,  s.  28. 
{0)  Sect.  29. 
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April,  1862,  for  which  his  box  or  crib  did  not  con- 
form ;  and  if  haying  brought  it  into  confoimitj 
he  did  not  so  maintain  it,  he  became  liaUe  to  a 
penalty  of  not  exceeding  1/*  a  day  until  he  main- 
tained the  box  or  crib  in  conformity  to  the  act 
coMtrnction       No  box  Or  Crib  in  any  fiahinff  weir  may  have  a 

of  spur  wall.  *  «3  * 

spur  or  tail  wall,  leader  or  outrigger  longer  than 
twenty  feet  from  the  upper  or  lower  side  of  the 
box  or  crib ;  and  if  any  weir  has  a  longer  spur  or 
taU  waU,  leader  or  outrigger  of  gieater  length, 
the  owner  is  liable  to  a  penalty  of  1/.  a  day  ao  long 
as  he  allows  it  to  continue  (n). 
Alteration  of       A  board  of  conservators  can,  with  the  sanction 
***  ^^^'       of  the  secretary  of  state,  at  their  own  costs  alter 
any  existing  free  gap  or  make  a  new  one  in  anj 
fishing  weir  on  another  site,  and  for  this  purpose 
each  branch  of  a  riyer  is  to  be  deemed  to  be  a 
separate  river  (o). 
Close  tioM.         Within  thirty-six  hours  after  the  annual  dose 
time  has  begun  the  proprietor  or  occupier  of  efeij 
fishing  weir  must  cause  to  be  removed  and  cazned 
away  from  his  fisheiy  the  inscales,  hedb,  tops 
and  rails  of  all  boxes,  cribs  and  cruives  and  other 
obstructions  to  the  firee  passage  of  fish,  under 
a  penalty  of  forfeiting  the  things  not  removed 
and  not  exceeding  10/.  arday  for  die  first  ofience; 
not  less  than  2/.  10«.  nor  exceeding  lOL  for  the 
second;  not  less  than  5L  and  not  exceeding  10/. 
for  the  third;  and  not  less  than  10^  for  the 
fourth  (/?). 


(it)  24  &  26  Vict.  c.  109,  8.  30. 
(0)  28  &  29  Vict  c.  121,  s.  82. 
(/?)  24  &  26  Vict  c  109,  8.  20. 
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During  the  weekly  close  time  a  clear  opening  WMkiy  ciow 
of  not  less  than  four  feet  in  width  from  the  bottom 
to  the  top  mnst  be  maintained  through  all  cribs^ 
boxes  and  cruives^  so  as  to  insure  a  free  space  of 
tkt  width  being  kept  through  all  boxes,  cribs  or 
croiTes,  if  used  or  not  for  the  purpose  of  fishing, 
under  a  penalty  of  not  exceeding  5L  for  the  first 
offence  and  1/.  in  respect  of  each  fish  taken  ;  of 
not  less  than  21.  lOs.  in  the  whole  for  the  second 
and  not  exceeding  5/.  and  1/.  for  each  fish ;  of  not 
leas  m  the  whole  than  5/.  and  not  exceeding  5L 
and  1/.  for  each  fish  taken  for  the  third ;  of  not 
le^  than  5L  and  1/.  for  each  fish  taken  for  the 
fourth,  and  in  aU  cases  forfeiture  of  all  fish  caught, 
and,  after  a  second  conviction,  on  every  subsequent 
one  forfeiture  of  licence  (;). 


Sect,  4,^Fishinff  MilUDams, 

The  Salmon  Fishery  Act,  1861^  defines  a  fish-  Definition  oi 
ing  nufl-dam  to  be  "  a  dam  used  or  intended  to  be  dam. 
used  partly  for  the  purpose  of  catching  or  faci- 
litating the  catching  of  fish,  and  partly  for  the 
purpose  of  supplying  miUs  with  water"  (r).    And 
the  I2th  section  of  the  same  act  places  restrictions  Rules  as  to 
on  the  use  of  fishing  mill-dams,  so  that  a  fishing  dam. 
Diill-dam  that  may  now  be  lawfully  used  for  catch- 

«|g  salnjon  must  satisfy  all  the  following  con- 
ditions:— 

(1)  It  must  have  been  lawfiilly  in  use  on  the 

iq)  24  &  26  Vict.  c.  109,  8.  22. 
(r)  Sect  4. 
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Biiics  aa  to  6th  Aus^ust.  1861«byTirtae  of  grant,cliarter 

dam.  or  immemorial  usage  («) : 

(2)  It  must  hare  attached  to  it  a  fish  pass  of 
such  form  and  dimensions  as  the  Home 
Office  maj  approve  {s) : 

(3)  Such  fish  pass  must  hare  constandy  running 

through  it  such  a  flow  of  water  as  will  en- 
able sahnon  to  pass  up  and  down  it  (<): 
r4)  If  a  box  or  crib  is  used  in  connection  with 
itj  the  box  or  crib  must  be  so  constructed 
that — 

(a)  The  upper  surface  of  the  sill  must  be 
level  with  the  bed  of  the  river; 

(b)  The  bars  or  inscales  of  the  heck  oriqh 
stream  side  of  the  box  or  crib  are  to 
be  at  least  two  inches  apart,  placed 
perpendicularly  and  capable  of  re- 
moval (^): 

(5)  No  spur,  tail  waU,  leader  or  outrigger  to 
any  box  or  crib  shall  be  of  a  greater  length 
than  twenty  feet  fi*om  the  upper  or  lower 
side  of  such  box  or  crib  («). 
penaitiefc  The  penalty  for  using  an  illegal  dam  is— 

(a)  Forfeiture  of  all  traps,  nets  and  contii 

vances  used  for  the  purpose  of  catcli 
ing  salmon ; 

(b)  All  salmon  caught ; 

(c)  Not  exceeding  5/.  and  1/.  for  each 
salmon  caught,  for  the  first  offence; 

(j)  24  &  25  YicL  c.  109,  8.  12. 
(t)  Sect.  29. 
(«)  Sect.  30. 
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not  less  than  2/.  10^.  in  all  and  not 

exceeding  51.  and  1/.  for  each  salmon 

for  the  second  offence ;  not  less  than 

51.  in  all  and  not  exceeding  5/.  and  1/. 

fi>r  each  sahnon  for  the  third;   and 

not  less  than  5L  and  1/.  for  each  fish 

for  the  fourth. 

For  using  a  fishing  mill-dam  without  a  proper 

fish  pass  the  penalties  are  the  same  as  for  using 

an  illegal  fishing  mill-dam  (t;). 

The  penally  for  not  having  a  box  or  crib  pro- 
perly constructed  is, — for  failing  to  construct  it 
properly,  not  exceeding  5/.  a  day  for  the  first  of- 
fence ;  not  less  in  the  whole  than  2/.  lOs.  nor  ex- 
eeeding  5/.  a  day  for  the  second;  not  less  in  the 
whole  than  5L  nor  exceeding  5/.  a  day  for  the 
third;  not  less  than  5L  a  day  for  the  fourth; — ^and 
for  not  maintaining  such  box  or  crib  in  the  pre- 
scribed form,  not  exceeding  1/.  a  day  for  the  first 
offence ;  not  less  in  the  whole  than  2Z.  lO*.  nor 
exceeding  1/.  a  day  for  the  second;  not  less  in 
the  whole  than  5L  and  not  exceeding  1/.  a  day 
for  the  third ;  not  less  than  !/•  a  day  for  the 
fourth  (tr). 

The  penalty  for  having  an  outrigger  or  leader 
over  twenty  feet  long  is, — ^not  exceeding  1  /.  day  for 
the  first  offence ;  not  less  in  the  whole  than  2/.  IO5. 
and  not  exceeding  IZ.  a  day  for  the  second ;  not 
less  than  5/.  in  the  whole  and  not  exceeding  1/.  a 


(v)  24  &  25  Vict.  c.  109,  8.  12, 
{w)  Sect.  29. 
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Close  time. 


Weekly  doee 
time. 


What  Is  a 
flshing  mill 
dam. 


day  for  the  third ;  and  not  less  than  II,  a  day  for 
the  fourth  {x). 

Within  thirty-six  hours  from  the  beginning  of 
the  annual  close  time  aU  inscales^  hecks^  tops  and 
rails^  planks  and  temporary  fixtures  of  cruives, 
boxes  or  cribs  in  any  fishing  mill-dam  must  be 
removed,  under  a  penalty  of  the  forfeiture  of  all 
things  not  removed  and  carried  away,  and  of  not 
exceeding  10/.  a  day  for  each  day  until  they  are 
removed  for  the  first  offence;  not  less  than  2L  IO5. 
in  all  nor  more  than  10/.  a  day  for  the  second;  not 
less  than  5/.  in  all  nor  more  than  10/.  a  day  for 
the  third ;  not  less  than  10/.  a  day  for  the  fourth 
offence  (y). 

If  a  clear  opening  of  four  feet  in  width  from 
the  top  to  the  bottom  is  not  kept  during  the 
weekly  close  time  in  all  boxes,  cribs  and  cruives 
in  any  fishing  mill-dam  for  taking  sahnon,  the 
proprietor  or  occupier  of  such  fishing  miU-dam 
incurs  the  following  penalties: — Forfeiture  of  aU 
fish  caught  during  weekly  close  time  and  a  sum 
of  not  exceeding  5/.  and  1/.  for  each  fish  for  a  first 
offence ;  of  not  less  in  the  whole  than  21.  10s,  nor 
exceeding  51.  and  1/.  a  fish  for  the  second;  of  not 
less  than  51.  in  the  whole  nor  more  than  51.  and  1/. 
for  each  fish  for  the  third ;  of  not  less  than  51. 
and  1/.  for  each  fish  for  the  fourth  {z). 

As  to  what  constitutes  a  fishing  mill-dam,  there 
can  be  no  doubt  that  if  any  trap  or  contrivance 


(a?)  24  &  26  Vict  c.  109,  s.  30. 
iy)  Sect.  20. 
(z)  Sect.  22. 
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for  taking  fish  either  forms  part  of  the  actual 
stracturey  as  in  the  case  of  the  Sahnon  Hall  coop, 
in  Lord  Leconfield  v.  Lord  Lonsdale  {z\  or  is 
situated  so  near  the  dam  as  though  not  actually 
bat  practically  to  be  part  of  the  dam,  as  in  the 
case  of  the  Chester  Weir,  where  the  coop  was 
fi%  jards  below  the  dam,  that  these  are  fishing 
mill-dams,  used,  if  not  for  the  purpose  of  catching, 
at  least  for  &cilitating  the  catching,  of  fish  (a). 
But  if  there  is  neither  actually  nor  practically  any 
contrirance  fi^r  taking  fish  forming  part  of  the 
dam,  it  cannot  be  r^arded  as  a  fishing  mill-dam 
within  the  Salman  Fishery  Acts.  This  point  was 
settled  in  the  case  of  Gamett  v.  Backhouse  {b)*  o^meftr. 
This  was  an  appeal  fix>m  a  decision  of  the  special 
commissioners  for  English  fisheries,  who  were  em- 
powered by  the  Sahnon  Fishery  Act,  18G5  (c),  to 
inquire  into  the  legality  of  all  fishing  mill-dams. 
In  pursuance  of  this  power  they  summoned 
Messrs.  Gramett  befiire  them,  for  the  purpose  of 
inquiring  into  the  l^ality  of  a  mill-dam  situate  in 
the  fiirer  Ribble,  at  Low  Moor,  near  CUtheroe,  of 
whiek  the  appellants  were  owners.  The  mill  in 
<)OQnection  therewith  was  a  cotton  mill,  and  had 
two  wheels  and  a  turbine,  all  supplied  with  water 
from  the  river. 

At  the  place  in  question  the  River  Ribble  is 
not  navigable,  and  is  a  salmon  river,  and  there  are 


(s)  L.  R.,  5  C.  P.  667. 

(«)  MoHlt(m  T.  WUhy,  S  L.  T.,  N.  S.  284;  9  Jar.,  N.  S.  472; 
32  L.  J.  178;  2  N.  R.  40;  Bee  ante,  p.  219. 
\h  L.  R.,  3  Q.  B.  SO. 
(0)  28  &  29  Vict  c.  121, 8.  42. 
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carneitr,      above  and  below  the  dam  spawning  beds  of  great 
value  to  whicb  the  fish  resort     The  appeUants 
are  owners  m  fee  of  the  land  on  the  left  bank  or 
Lancashire  side  of  the  river,  and  have  a  lease  of 
the  land  on  the  right  bank.     The  dam  which  pens 
the  water  up  for  the  supply  of  the  mill  is  sitoate 
about  two-thirds  of  a  mile  above  the  mill,  and  the 
water  which  passes  down  the  mill-leat  and  tfazoagh 
the  mill  is  returned  to  the  channel  of  the  river 
about  100  yards  below  the  miU*     The  length  of 
the  natural  channel  of  the  river,  between  the  dam 
and  the  point  where   the  water  after    pasBing 
through  the  mill  is  returned  to  the  river,  is  rather 
more  than  two-thirds  of  a  mile,  and  the  appel- 
lants are  owners  or  lessees  of  the  land  on  both 
sides  of  all  this  part  of  the  river. 

The  mill-dam  crosses  the  bed  of  the  river 
nearly  at  right  angles,  but  in  a  crescent  £inn, 
and  is  in  its  lower  part  a  solid  structure  of  stone 
and  mortar.  The  upper  part  of  the  dam  consistB 
of  planks  about  twenty  inches  wide  set  on  their 
edges,  and  these  planks  accordingly  add  twenty 
inches  of  height  to  the  stonework  on  which  thej 
rest.  The  sluice  of  the  mill-leat  is  on  the  left 
bank  of  the  river,  and  forms  the  end  of  the  dam 
at  that  side.  At  the  other  end  of  the  dam,  which 
adjoins  the  opposite  or  right  bank,  a  part  of  the 
stonework  for  a  length  of  about  seventeen  feet  is 
twelve  inches  lower  than  the  remaining  stonework 
of  the  dam,  and  the  top  of  this  part,  which  also 
consists  of  wood  of  the  same  height  as  the  pkokiog: 
on  the  top  of  the  remaining  part  of  the  dam,  is 
called  a  baulk.     This  baulk,  which  is  in  &ce  > 
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strong  piece  of  wood  seventeen  feet  long  and  IJJJT''^- 
thirtj  inches  deep^  has  a  hinge  at  one  end,  and  is 
capable  of  being  raised  by  means  of  a  screw,  so 
that  when  raised  perpendicularly  on  the  hinge  it 
makes  a  triangular  opening  in  the  body  of  the 
dam,  the  opening  at  the  wide  end  being  about 
two  feet.  This  was  constructed  by  one  of  the 
appellants  more  than  forty  years  i^o. 

The  bed  of  the  river  immediately  under  the 
dam  is  rocky,  and  there  are  several  pools  from 
three  to  six  feet  deep  close  to  the  lower  side  of  the 
dam  and  the  bed  of  the  river ;  between  the  mill^ 
dam  and  the  place  where  the  mill-race  rejoins  the 
river,  a  length  which  is  above  two-thirds  of  a  mile, 
13  also  rocky,  but  there  are  occasional  pools  of 
water.  The  stonework  part  of  the  dam  on  its 
lower  side  or  face  is  perpendicular,  and  varies 
from  eight  feet  to  eighteen  inches  high  above  the 
bed  of  the  river,  and  the  planks  add  twenty  inches 
more  to  this  height.  When  the  baulk  is  shut 
salmon  cannot  jump  over  the  dam  owing  to  its 
height.  During  the  four  driest  months  of  the 
year,  whenever  the  baulk  is  shut,  the  bed  of  the 
river  for  about  two-thirds  of  a  mile  is  nearly  dry, 
but  during  the  night  the  baulk  is  usually  left  open. 
When  the  baulk  is  shut  during  the  day  the  whole 
of  the  water  of  the  river  passes  down  the  mill- 
race  to  supply  the  mill,  there  being  then  not 
enough  water  for  such  supply.  During  that  time 
sahnon  cannot  pass  up  the  channel  of  the  river 
towards  the  mill-dam,  or  can  do  so  on  very  rare 
occasions  of  flood,  and  when  they  arrive  at  the 
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oarnettr.  ^fxi  it  is  too  hi&rh  wheii  the  baulk  is  shut  to  aQow 
them  to  jump  over^  so  as  to  reach  the  spawning 
grounds  above  the  dam.  But  on  all  occasions 
of  flood  the  baulk  is  kept  open  both  night  and 
day.  In  their  efforts  to  get  up  to  the  mill-dam 
the  fish  are  often  found  lying  in  small  pools  of 
water,  and  can  be  caught  by  hand  in  the  shallows, 
or  can  be  easily  fished  out  of  the  pools  with  a  net 
There  is  no  box,  cruiye,  or  crib,  or  appliance  or 
contrivance  of  any  kind  whatever  for  catchiogr 
fish  placed  immediately  behind  or  as  part  of  tbe 
mill-dam. 

It  was  stated  by  the  appellants'  witnesses  tbat 
the  mill-dam  had  been  built  in  1784,  but  no  docu- 
ment of  title  was  produced  by  the  appellants  eariier 
than  a  lease  for  a  term  of  eleven  years,  made  in 
1820,  in  &vour  of  the  appellants'  predecessors, 
who  had  since  then  purchased  the  fee  of  the  left 
bank  of  the  river  adjoining  the  mill-leat  or  race, 
the  appellants'  counsel  stating  as  a  reason  Aat  be 
relied  upon  user.  It  was  further  proved  that  die 
baulk  or  moveable  board  was  lifted  only  when  there 
was  enough  water  to  supply  the  milL  The  bsolk 
had  been  put  up  by  the  owners  of  tlie  dam  to 
enable  fish  to  get  over  the  dam,  but  they  stated 
that  there  was  no  obligation  on  them  to  make 
such  a  baulk.  The  appellants'  witnesses  stated 
that  the  dam  and  the  planks  on  the  top  of  it  had 
existed  as  they  were  now  more  than  fifty  years. 
In  order  to  &cilitate  the  ascent  of  fish,  an  artificial 
pass  or  slope,  consisting  of  large  stones  and  plaoks 
of  wood  leading  up  to  the  baulk,  has  been  made. 
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and  the  fish  can  for  the  most  part,  bj  means  of  oamett  ▼. 
these  planks,  get  up  to  and  through  the  opening 
made  bj  the  baulk  when  such  baulk  is  lifted,  and 
thereby  an  opening  is  made  in  the  dam. 

The  appellants  have  authorized,  on  one  occa- 
aon,  a  person  who  owned  the  other  half  of  the 
lirer  to  fish  the  miU-pool  above  the  dam,  and  the 
appellants  themselTes  have  caught  fish  in  the  river 
below  the  dam ;  when  the  water  is  low  the  pools 
are  easily  fished ;  but  they  stated  that  this  was 
merely  to  supply  their  table  or  to  give  presents  to 
tbdr  firiends.  They  also  stated  that  they  had 
nerer  sold  a  fish  since  they  had  owned  the  fishery 
nor  let  the  right  to  any  person,  and  for  one  period 
of  ten  years  they  neither  caught  nor  permitted  one 
to  be  caught.  They  have  caught  the  fish  by  means 
of  a  net  dropped  in  a  pool  which  is  situated  about 
dxty  yards  below  the  dam,  and  when  so  doing 
liave  employed  men  on  one  or  two  occasions  to 
beat  the  water  firom  a  point  about  thirty  or  forty 
yards  nearer  the  dam  down  to  this  pool,  and  they 
hare  the  exclusive  right  to  catch  as  many  fish  as 
^y  please  there,  both  sides  of  the  river  being 
thdr  own  property.  The  appellants  have  also 
CKxasionally  fi>und  salmon  lying  almost  dry  in  the 
bed  of  the  river  below  the  dam  afi;er  a  flood. 

On  the  part  of  the  respondent  it  was  proved 
by  a  water  bailiff,  who  had  constant  opportunities 
of  watching  the  effect  of  the  mill-dam  on  the  fish, 
that  it  would  greatly  facilitate  the  capture  of  the 
fish.  That  when  the  baulk  was  suddenly  shut 
down  when  the  water  was  low,  and  the  bed  of  the 
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oarnettr.      nvcr  wRS  thereby  made  nearly  dry,  the  fish  could 
be  caught  by  hand  as  they  lay  stranded  on  the 
bank^  or  they  could  be  easily  taken  by  means  of  a 
net  out  of  the  few  pools  left.     That  he  had  seen 
the  appellants  with  a  net  tliere  and  catching  the 
fish.     That  he  had  found  fish  heavy  with  spawn 
lying  unable  to  move  in  the  shallow  water  created 
by  the  mill-dam,  and  had  occasionally  with  his 
own  hands  lifted  them  over  the  dam,  and  he 
thought  that  the  planks  on  the  top  of  the  weir  had 
been  gradually  made  higher  during  the  last  thirty- 
five  years  on  each  occasion  when  they  were  re- 
newed, and  that  though  some  fish  got  through 
the  baulk  when  it  was  open,  others  were  unable 
to  do  so,  and  when  the  baulk  was  shut  no  fish 
could  get  over,  and  that  consequently  the  fish 
often  crowded  at  the  foot  of  the  dam  waiting  to 
pass  over  but  being  imable  to  do  so. 

It  was  fiirther  proved  by  the  respondent  that 
in  its  present  state  the  mill-dam,  when  the  baulk 
was  down,  hindered  the  fish  firom  going  np  the 
river  to  spawn,  and  that  in  order  to  allow  suffident 
water  to  flow  over  the  dam  constantly  down  the 
natural  channel  of  the  river,  and  at  the  same  time 
to  permit  the  fish  to  go  up  to  and  over  the  dam,  it 
was  necessary  that  the  planks  along  the  top  of  the 
stonework  should  be  removed  altogether,  and  that 
the  baulk  should  be  removed,  and  also  two  inches 
more  should  be  cut  away  immediately  under  die 
baulk. 

The  commissioners  found,  as  &cts,  that  this 
mill-dam  had  been  built  subsequent  to  1714; 
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that  the  planks  on  the  top  of  the  stonework  had  oanett  r. 
been  first  put  there  subsequent  to  1829 ;  and  that 
the  dam  had  been  used  in  its  present  state  since 
that  time.  That  the  dam  &cilitated  the  catching 
of  fishy  and  had  been  used  by  the  owners  for  that 
purpose.  That  the  dam  also  hindered  the  fish 
from  passing  up  the  river  to  spawn,  and  that  in 
order  to  render  the  dam  incapable  of  catching  fish, 
with  the  least  injury  to  the  milling  power,  it  was 
necessary  that  the  planks  should  be  removed  alto* 
gether,  and  also  the  baulk,  and  two  inches  more 
under  the  baulk,  and  so  kept  during  the  whole 
year. 

They  also  held  that  the  dam  was  a  fishing 
mill-dam  within  the  definition  of  the  Salmon 
Fishery  Act,  1861,  and  that  they  had  jurisdiction 
to  inquire  into  its  legality,  and  that  the  sects.  23 — 
25  of  24  &  25  Vict  c.  109,  applied  only  to  cases 
where  Tolunteers  put  fish  passes  at  their  own  risk, 
bat  not  to  this  case.  That  by  reason  of  the  ex« 
press  prohibition  of  the  statute  of  1  Geo.  1,  st.  2, 
c  18,  s.  14,  this  dam  had  been  illegal  up  to  1861, 
so  far  as  it  so  hindered  the  fish  going  up  to  spawn ; 
that  the  Prescription  Act  had  no  application, 
sedng  that  the  right  claimed  iinder  it  had  been 
made  legal  since,  and  they  made  an  order  that  the 
dam  should  be  made  incapable  of  catching  fish, 
by  removing  permanently  the  planks  along  the 
top  of  the  stonework  of  the  weir,  by  permanently 
removing  the  baulk,  and  two  inches  more  imme- 
diately under  the  baidk.  At  the  same  time  the 
conmiissioners  were  of  opinion  that  if  in  carrying 
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onrn^  v.  Qut  theiT  ordcT  the  appellant  satisfied  them  that 
an  efficient  fish  pass  could  be  made  bjr  a  less  alter- 
ation of  the  dam^  this  part  of  the  order  would  not 
be  insisted  upon* 

The  questions  for  the  court  were :  —  (1) 
Whether,  upon  the  evidence,  the  commissioners 
were  bound,  as  matter  of  law,  to  hold  that  this 
dam  was  not  a  fishing  mill-dam  within  the  mean- 
ing of  the  Salmon  Fishery  Acts,  and  so  that  they 
had  no  jurisdiction  to  inquire  into  its  legality? 
(2)  If  they  had  jurisdiction,  whether,  by  reason  of 
the  user  since  1829,  the  Prescription  Act  rendered 
the  dam  legal  in  its  present  state,  notwithstanding 
the  1  Geo.  1,  st  2,  c  18,  s.  14  ?  (3)  Whether,  if 
the  dam  was  illegal  up  to  1861,  so  fiir  as  it  hindered 
fish  passing  up  to  spawn,  it  has  since  been  rendered 
legal  in  that  respect  by  means  of  the  Sahnon 
Fishery  Acts  ?  (4)  Whether  there  was  evidence 
to  justify  the  conmiissioners  in  making  the  oider 
above  stated  ? 

The  Lord  Chief  Justice  Cockbum,  in  giving 
judgment,  said:  ''It  seems  to  me  to  be  quite 
clear  that  the  legislature,  by  the  Act  of  1861, 
intended  to  provide  for  three  kinds  of  obstractions 
which  might  be  presented  to  the  passing  of  sabncw 
up  the  river.  These  obstructions  must  be  con- 
sidered with  reference  to  sect.  4  of  the  Act  of  1861. 
which  is  the  defining  section,  and  which  refers  to 
three  forms  of  obstruction,  viz.,  dams,  fishing 
weirs,  and  fishing  mill-dams,  and  defines  the 
meaning  of  these  words :  '  Dam  shall  mean  all 
weirs  and  other  fixed  obstructions  used  for  the 
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purpose  of  damming  up  water.'  *  Fishing  weir  oamettr. 
shall  mean  a  dam  used  for  the  exclusive  purpose 
of  catching  or  &cilitating  the  catching  of  fish.' 
'  Fishing  mill-dam  shall  mean  a  dam  used,  or  in- 
tended to  be  used,  partly  for  the  purpose  of  catch- 
ing^ or  &cilitating  the  catching,  of  fish,  and  partly 
for  the  purpose  of  supplying  water  for  milling  or 
other  purposes.' 

^  It  is  over  obstructions,  thus  defined,  that  the 
Acts  of  1861  and  1865  give  the  authority  which 
has  been  exercised  in  this  case.  We  find  that 
these  two  statutes  provide  differently  with  regard 
to  cases  of  dams  and  of  the  other  kinds  of  obstruc- 
tion. By  sect  12  of  the  Act  of  1861,  provision  is 
made  with  regard  to  dams  as  distinguished  firom 
fishing  weirs  and  fishing  mill-dams.  This  section 
enacts  that  *  no  dam,  except  such  fishing  weirs 
And  fishing  mill-dams  as  are  lawfiilly  in  use  at  the 
time  of  the  passing  of  this  act,  by  virtue  of  a 
grant  or  charter,  or  immemorial  usage,  shall  be 
Qsed  for  the  purpose  of  catching,  or  &cilitating  the 
catching,  of  salmon.'  The  section  then  imposes 
certain  penalties  upon  any  persons  acting  in  con- 
travention of  its  provisions,  and  goes  on  to  provide 
for  the  cases  of  fishing  weirs  and  fishing  mill- 
dams. 

"  When  we  come  to  sect.  42  of  the  subsequent 
Act  of  1865,  we  find  that  the  commissioners  have 
authority  only  over  fishing  weirs  and  fishing  mill- 
dams. 

"  They  have  power  under  this  section  to  remove 
such  fishing  weirs,  and  to  render  incapable  of 
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ShoZ'      ca'tching  fish  such  fishing  mill-dams  as  are  in 
contravention  of  the  Act  of  1861.      But  their 
authority  is  limited  to  fishing  weirs  and  fishing 
mill-dams.    Dams,  as  distinguished  firom  the  other 
two  forms  of  obstruction,  do  not  come  within 
sect.  42  of  the  Act  of  1865,  although  capable  of 
being  used  for  the  purpose  of  catching,*  or  of  fkcili* 
tating  the  catching,  offish.     We  hare,  therefore, 
in  this  case  simply  to  inquire  whether  the  obstnic- 
tion  in  question  is  a  fishing  miU-dam  or  a  dam,  as 
it  is  clearly  not  a  fishing  weir.     This  is  rather  a 
question  of  &ct  than  of  law.    Fishing  weirs  are  out 
of  the  question,  as  they  are  only  such  obstructiona 
as  are  used  simply  and  solely  for  the  purpose 
of  catching,  or  &cilitating  the  catching,  of  fish. 
Fishing  mill-dams  and  dams  may,  I  think,  be 
thus  distinguished :  dams  may  be  erected  simply 
for  the  purpose  of  turning  water.     This  may  be 
done  legitimately,  so  long  as  the  rights  of  riparian 
owners  are  not  interfered  with.    A  dam  so  erected 
may,  however,  render  it  easy  to  take  salmon  which 
otherwise  could  not  be  taken.     If  so,  the  case 
falls  within  sect.  12  of  the  Act  of  1861,  and  any 
person  availing  himself  of  these  facilities  for  the 
purpose  of  catching  salmon  becomes  liable  to  the 
penalties  imposed  by  that  section.    A  fishing  mill- 
dam  I  take  to  be— a  dam  erected  for  the  purpose  of 
supplying  water  to  a  mill,  and  of  enabling  persons 
to  catch  fish.     Whether  it  is  erected  for  this 
double  purpose,  or  is  used  for  this  double  purpose, 
is  the  same.      If  intended  to  effect,  or  used  to 
effect,  this  double  purpose,  it  is  a  fishing  mill-dam. 
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"  Xow,  what  are  the  &cts  in  this  case  ?  The  f^amrttv. 
dam  in  question  was  erected  for  the  sole  purpose 
of  supplying  the  miU  with  water.  The  result  of 
this  is,  that  the  water  is  reduced  so  low  below  the 
dam  that  salmon  may  be  taken  more  easily  than 
would  be  the  case  if  there  were  no  dam.  The 
proprietor  of  the  mill,  ayailing  himself  of  this 
duality,  takes  fish  occasionally.  He  is  thus  liable 
to  the  penalties  of  sect.  12  of  the  Act  of  1861, 
bat  he  does  not,  therefore,  lose  his  right  to  use  the 
dam  for  his  mill.  He  is  not  thereby  put  into  the 
position  of  those  who  use  a  fishing  mill-dam. 
)Ir.  Hannen  has  ingeniously  argued  that,  as  the 
RiTer  Bibble  is  expressly  mentioned  in  the  statute 
1  Geo.  1,  St.  2,  c.  18,  any  dam  which  had  the 
effect  of  preventing  salmon  firom  passing  up  the 
rirer  to  spawn  must  be  illegal,  and  that,  tlierefore, 
this  dam  was  always  illegal  up  to  the  time  of  the 
passing  of  the  Act  of  1861,  and  that,  therefore, 
no  right  to  it  could  be  gained  by  user  or  prescrip- 
tion. 

"  I  think,  however,  that  a  person  might  have  a 
nght  to  construct  such  a  dam  as  this  by  consent  of 
the  riparian  owners,  although  it  might  be  in  con- 
travention of  an  act  of  parliament.  He  would  have 
been  liable  to  a  penalty  if  the  dam  obstructed  the 
&h,  but  stUl  he  might  have  a  right  to  the  dam  as 
against  other  riparian  owners.  The  way,  however, 
to  look  at  this  question,  is  to  see  what  would  be 
the  state  of  things  if,  after  the  repeal  of  1  Geo.  1, 
^  2,  c.  18,  the  appellants,  with  the  consent  of  the 
other  riparian  owners,  erected  a  dam  like  this  for 
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Gamettr.  The  ixiiscliief,  therefore^  against  which  the  act? 
have  been  passed,  are  suificientlj  provided  for  bj 
this  section.  Therefore,  I  am  of  opinion  that  the 
argument  of  Mr.  Hannen  ought  not  to  prerail, 
and  that  the  ordier  of  the  commissioners  was 
wrong.'* 

Mr.  Justice  Lush  said:  ''I  think  this  dam  might 
have  been  an  illegal  obstruction  so  long  as  1  Greo.  I, 
st  2,  c.  18,  remained  in  effect.     That  act  provided, 
that  any  obstruction  whereby  the  salmon  may  be 
hindered  from  passing  or  going  up  the  river  men- 
tioned in  that  act  to  spawn,  was  illegaL    This  dam 
had  that  effect,  and,  therefore,  any  person  erecting 
or  keeping  up  this  dam  would  have  been  liable 
under  sect.  14  of  that  act  to  a  penalty,  and  liaUe 
also  to  have  the  dam  demolished  or  removed.  This 
section  of  the  act  was,  however,  repealed  bj  sect.  39 
of  the  Act  of  1861.     The  power  of  abating  ob- 
structions given  to  the  commissioners  by  the  Act 
of  1865  is  confined  to  such  fishing  weirs  and  fish- 
ing mill-dams  as  are  in  contravention  of  the  Act 
of  1861.     In  order,  therefore,  to  ascertain  to  what 
dams  this  power  extends,  we  must  look  to  the 
definition  of  fishing  weirs,  and  of  fishing  miQ-diuns, 
in  sect.  4  of  the  Act  of  1861.     The  dam  in  this 
case  is  clearly  not  a  fishing  weir  within  that  sec- 
tion.   But  is  it  a  fishing  mill-dam  ?    [The  learned 
judge  read  the  definition  in  the  section.]    There- 
fore, firom  the  time  of  the  passing  of  this  ^sXj 
which  repealed  the  statute  of  1   Geo.  1,  st  2, 
c.  18,  a  mill-dam  is  no  longer  liable  to  be  de- 
molished as  such,  because  it  does  not  fidl  within 
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the  description  of  .dam  which  the  commissionerg  ^^^f- 

*  ^  ^  Backhouse. 

hare  power  to  abate.     A  fishing  mill-dam^  by  the 

definition  of  the  Act  of  1861,  means  a  dam  which 

contains  something  in  its  constmction  which  gives 

it  a  doable  character,  and  which  makes  it  fit  for 

the  pmpose  of  catching  or  fiudlitating  the  catching 

offish,  over  and  above  what  is  necessary  for  mill- 

ii^  pmposes.     To  the  extent  that  it  is  calculated  to 

serve  this  purpose  the  commissioners  have  power 

to  abate  it.     They  have,  however,  no  power  to 

abate  this  dam,  as  it  is  only  a  mill-dam  properly 

80  called.     This  is  clear  from  the  &cts  stated  in 

the  case.     It  has  incidentally  the  effect  of  &cili- 

tating  the  catching  of  fish,  because  there  is  not 

^ter  enough  for  the  fish  to  go  over  the  dam,  and 

4ey  may  be  taken  in  the  pools  below.    If,  how- 

Civer,  the  fish  are  thus  taken,  sect  12  of  the  Act 

of  1861  comes  into  operation.     That  section  only 

^ififts  the  word  *  dam,'  which  includes  a  dam  such 

as  the  one  in  the  present  case.     Salmon  fisheries 

M^j  therefore,  sufficiently  protected.     This  section 

shows  that  the  legislature  assumed  some  dams 

'^ere  lawfiil,  and  only  imposed  a  penalty  upon  their 

misuse.    For  these  reasons  I  am  of  opinion  that 

^  commissioners  have  exceeded  their  powers, 

and  that  our  judgment  must  be  for  the  appellants." 

The  Salmon  Fishery  Act,  1865  (a),  provided,  Prorwon  as 
that  if  the  special  commissioners  found  anyfishioff  nnprovidea 
mul-dam  to  be  megal  only  by  reason  ot  its  not  pus. 
^nng  a  fish .  pass,  and  the  owner  was  willing  to 

(a)  28  &  29  Vict  c.  121,  8.  42. 
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give  an  undertaking  to  make  a  fish  pass  within  a 
reasonable  time  to  be  prescribed  by  the  oominis* 
sionersy  and  made  such  fish  pass  accordingly,  the 
commiseioners  had  no  power  to  order  the  fishing 
mill-dam  to  be  made  incapable  of  catching  fidi. 
As  in  several  cases  firom  different  causes  where 
fishing  mill-dams  were  fi^und  illegal  only  by  having 
no  fish  pass  attached,  the  owners  had  not  fixed 
passes  within  the  time  named  by  the  commis- 
sioners,  and  as  it  was  desirable  to  fix  some  time 
after  which,  if  a  fish  pass  was  not  attached,  fishing 
should   be  illegal,    the    Salmon    Fishery  Act, 
1873  {b\  provides,  that  if  the  owner  place  a  fish 
pass  in  his  dam  before  the  1st  January,  1875,  then, 
irrespective  of  any  provision  in  the  Act  of  1865, 
he  may  continue  to  use  his  dam  for  fishing;  bat 
if  he  does  not,  his  right  to  do  so  is  absolutely  lost* 
and  the  conservators  are  to  give  him  notice  to 
remove  all  contrivances  whatever  for  catchix^ 
salmon,  and  if  he  does  not  they  are  to  do  so. 


Sect.  6. — Prohibition  of  killing  certain  Fish, 
No  person  may,  unless  he  either  takes  the  fish 
accidentally,  and  at  once  returns  it  to  the  water 
with  the  least  possible  injury  (c),  or  takes  it  with 
the  written  consent  of  the  board  of  conservators  of 
the  district  where  such  fish  are  caught,  for  artificial 
propagation  or  other  scientific  purposes  (rf),  m*? 

(ft)  36  fit  87  Vict  c  71,  &  51. 
{c)  24  &  25  Vict,  a  109,  &  14. 
id)  28  &  29  Vict  c  181,  a.  60. 
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kill,  injure^  attempt  to  take,  take,  buy,  sell,  expose 
for  sale,  or  have  in  his  possession — 

(1)  Any  nndean  or  unseasonable  salmon,  trout  rneiean  and 

or  char  (e);  laimon. 

Take,  destroy,  buy,  sell,  expose  for  sale,  or  hare  in 
his  possession — 

(2)  The  joung  of  any  sahnon,  that  is,  any  fry,  Tonngr  ot 
samlet,  smoult,  smelt,  skirling,  skaxUng,  "'"'" 
par,  spawn,  pink,  last  spring,  hepper,  last 
brood,  grayeDing,   shed,  scad,  blue   fin, 
black  tip,  fingerling,  brandling  or  brond- 

ling. 
Under  the  following  penalties  as  to  any  unclean  or  Penalties  aa 
unseasonable  sahnon,  trout  or  char,  forfeiture  of  and  anM^aKm- 

_  ^  ^  able  flalmoQ. 

the  fish,  and  on  a  second  conviction,  if  a  licensee, 
forfeitare  of  licence :  not  exceeding  6L  and  1/.  in 
respect  of  each  fish  for  a  first  offence ;  not  less 
than  2L  I0s»  in  the  whole  and  not  exceeding  5L 
and  I/,  for  each  fish  for  a  second  o£fence;  not  less 
in  the  whole  than  51.  nor  more  than  5/.  and  1/.  for 
each  fish  for  the  third,  or  imprisonment  with  or 
without  hard  labour  for  not  less  than  one  month  nor 
more  than  six  months;  and  for  a  fourth  offence,  a 
fine  of  not  less  than  5L  and  1/.  for  each  fish,  or 
imprisonment  at  the  discretion  of  the  court. 
As  to  the  younff  of  sahnon,  the  penalties  are —  penaitinas 

,  to  younj?  of 

( 1 )  For&itmre  of  all  the  young  of  salmon :  sainion. 

(2)  Forfeiture  of  whatever  the  yoimg  salmon 
were  caught  with : 


(«)  36  &  87  Vict  c  71, 8. 18. 
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(3)  Not  exceeding  5/.  for  the  first  offence;  not 
less  than  2/.  lOs.  nor  more  than  5L  for  the 
second ;  not  less  than  5L  for  the  third. 
What  w  an-  As  to  what  constitutcs  unclean  and  unseasonable 

clean  and  un- 

•ejMMbie  salmon  it  is  most  difficult  to  say.  Unseasonable 
salmon  seem  to  be  all  salmon  out  of  season,  that 
is,  all  salmon  taken  during  the  annual  dose  time. 
Unclean  salmon  would  seem  to  be  salmon  unfit  to 
be  taken  wherever  and  whenever  caught,  even  if 
during  the  open  season ;  thus  a  kelt  would  be 
an  unclean  salmon,  a  clean  run  fish  caught  in 
December  an  unseasonable  fishu 

In  order  to  secure  a  conviction  for  taking  the 
young  of  salmoii,  it  must  be  proved  that  the  per- 
son who  took  them  knew  that  he  was  catching  the 
young  of  salmon ;  this  was  decided  in  the  case  of 

n^i  Hopton  v,  Thirlwall  (/).  There  Mr.  Hopton  was 
charged  with  taking  the  young  of  salmon.  It  was 
proved  that  he  was  found  fishing  in  the  Birer 
Ithon  by  the  appellant,  who  searched  Mr.  Hopton's 
basket,  and  found  in  it  several  trout,  and  eight  or 
ten  firesh  killed  young  salmon.  Mr.  Hopton  said 
he  was  fishing  for  trout ;  he  had  caught  all  the  fish, 
but  believed  that  the  yoimg  salmon  were  troat 
On  the  hearing  of  the  case,  the  justices  foond,  as 
fiu^ts,  that  the  respondent  had  taken  certain  fish 
called  samlets,  that  he  did  not  know  that  thej  were 
samlets,  and  that  he  had  not  taken  them  wilfiillj; 
and  they  therefore  declined  to  convict  the  de- 
fendant under  the   15  th  section  of  the  Sahnon 

(/)  9  L.  T.,  N.  S.  827;  3  N.  R.  70;  12  W.  R.  72. 
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Tiskery  Act^  1861,  and  the  question  for  the  Court  ff»phn  v. 
o!  Queen's  Bench  (Cockbum,  C.  J.,  Wightman 
and  Mellor,  JJ.)  was,  if  they  were  right  in  law 
for  80  doing. 

The  Lord  Chief  Justice  said  wilfullj  is  always 
implied  if  it  is  not  expressed.  A  man  is  bound  to 
bow  the  law,  but  he  is  not  bound  to  know  facts. 
The  court  accordingly  decided  that  the  magistrates 
were  right  in  not  convicting  Mr.  Hopton. 

No  person  may — 

(1)  Place  any  device  to  obstruct  the  passage  of  injarinr  th« 

•'  *  ®  young  of 

the  young  of  salmon  (ff) :  Mimon. 

(2)  Wil&lly  injure  the  young  of  salmon : 

(3)  Wilfully  disturb  any  spawning  bed,  or  any  Di»tuTbinf 
bank  or  shallow  on  which  the  spawn  of  t>«i>* 
sahnon  may  be,  except  that  this  provision 

does  not  apply  to  the  legal  right  of  any 
owner  to  take  materials  from  any  stream  (^). 
If  any  person  does  any  of  these  things  he  forfeits  Pcnaitiet. 
the  device  or  instrument  used  in  doing  them, 
and  is  liable  to  a  penalty  not  exceeding  5/.  for  a 
&st  offence ;  of  not  less  than  2/.  10s»  nor  more 
than  5/.  for  a  second ;  of  not  less  than  5/.  for  a 
third  (y). 

Except  with  the  written  consent  of  the  board  of  Diitnrbiiic 
conservators  for  the  district  for  taking  salmon,  for  luh. 
artificial  propagation  or  scientific  purposes,  kny 
one  wilfiilly  disturbing  or  attempting  to  catch 
fiahnon  when  spawning,  or  near  their  spawning 
beds,  is  liable  to  a  penalty  for  a  first  offence 

(^)  24  &  25  Vict  c  109, 8. 15. 
B.  Q 
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not  exceeding  51. ;  for  a  second  not  less  thaa 
2L  lOs.  and  not  exceeding  5/.;  for  a  third  of  not 
less  than  51.  (A). 
Fi7  of  eeiA.  Jf  o  person  may  at  any  time  take  or  destroj  the 
fiy  of  eels(t);  or  place  in  any  inland  water  any 
device  to  catch  or  obstruct  fish  descending  the 
stream  (t);  under  a  penalty  not  exceeding  2L 
a  day  for  a  first  otknce ;  not  less  than  2/.  lOt*  in 
the  whole  nor  more  than  2/.  a  day  for  the  second; 
not  less  than  51.  in  the  whole  nor  more  than  2L 
a  day  for  the  third ;  not  less  than  21.  a  day  for  the 
fourth  offence;  and  if  a  licensee,  or  a  second 
and  any  subsequent  convictian,  he  will  forfdt  Ids 
licence  (t)« 


Sect.  6. — Pollutions. 

The  Salmon  Fishery  Act,  1861,  specifies  pol- 
lution among  the  prohibited  means  of  destroving 
fish.  Pollutions  are  perhaps  the  most  deadly 
enemy  that  the  fisheries  of  this  country  hare  to 
encounter,  and  the  one  of  all  others  in  respect  of 
which  boards  of  conservators  have  the  least  power. 
For  unless  they  are  prepared  to  embark  upon  ex- 
pensive and  costly  litigation  in  a  court  of  equity, 
the^e  is  no  effectual  means  of  stopping  pollu- 
tions. 
Prorwonsof  The  Salmou  Fishery  Act,  1861,  contains  a 
faJi*^  Act,   general  clause  {k)  dealing  with  all  pollutions.    It 


polltttloot. 


ih)  24  &  25  Vict.  c.  109, 8.  1«. 
(t)  36  &  37  Vict.  c.  71,  8.  15. 
(4)  24  &  26  Vict  c.  109,  9.  5. 
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makes  every  person  who  causes  or  knowingly  per- 
mits to  flow,  or  puts  or  knowingly  permits  to  be 
paty  into  any  water  containing  salmon,  or  into  the 
tributaries  of  any  water  containing  salmon,  any 
b'qmd  or  solid  matter  to  such  an  extent  as  to  cause 
the  waters,  either  those  containing  salmon  or  their 
tributaries,  to  poison  or  kill  fish,  liable  to  heavy 
penalties. 
To  insmre  a  conviction  under  this  clause  the  B«quifitM 

for  a  ooDTic- 

prosecutor  must  prove —  tion. 

(1)  That  into  some  water  containing  salmon, 

or  into  the  tributaries  of  water  contain- 
ing salmon,  liquid  or  solid  poisonous 
matter  was  knowingly  permitted  to  flow 
or  to  be  placed: 

(2)  That  the  liquid  or  solid  poisonous  matter, 

either  in  the  tributary  of  the  water  con- 
taining salmon  or  in  the  water  itself,  did 
actually  poison  or  kill  fish. 
The  gist  of  the  offence  is  that  the  waters  con- 
tained salmon,  that  poisonous  matter  was  placed, 
and  that  fish  were  killed.    It  does  not  matter  what 
^,  bat  some  fish  must  be  actually  killed.     If 
this  can  be  proved,  then  the  person  causing  the 
poflution  is  liable  to  the  following  penalties  (/)  : — 

(1)  Upon  a  first  conviction  not  exceeding  5/. :     Pen»me>. 

(2)  Upon  a  second  conviction  not  less  than 

2/.  10«.  and  not  exceeding  10/.,  and  a 
fiirther  penalty  not  exceeding  2/.  a  day 
for  each  day  the  offence  is  continued,  but 

{l)2i&  25  Vict.  c.  109,  6.  5. 

q2 
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the  justices  need  not  inflict  a  greater 
penalty  in  the  whole  than  22.  10s. : 

(3)  For  a  third  offence  of  not  less  than  5L  and 

not  exceeding  20/.  a-daj  for  eyeiy  dsj 
during  which  the  oflfence  is  continaed, 
dating  from  the  date  of  the  third  cod- 
viction^  but  the  justices  need  not  inflict 
a  greater  penalty  than  5/.  in  the  whole: 

(4)  For  the  fourth  offence  a  penalty  not  less 

than  20/.  a  day,  dating  from  the  daj  of 
the  third  conviction  (f?i). 
Excepuona.         But  thesc  penalties  will  not  apply  in  the  fol- 
lowing case: — 

If  the  pollution  be  done  in  exercise  of  a 
right  to  which  the  person  is  by  hv 
entitled ;  and  if  he  prove  to  the  satis&c- 
tion  of  the  court  that  he  has  used  the 

I 

best  practicable  means  within  a  reason- 
able cost  to  render  hannless  the  liquid 
or  solid  matter  which  has  been  placed  m 
the  waters  (m). 
The  clause  does  not  prevent  the  person  pollut- 
ing the  water  from  acquiring  a  legal  right  if  he 
could  so  have  acquired  it  if  the  Salmon  Fiflheij 
Acty  186 15  had  not  been  passed  (m). 

Nor  does  it  exempt  any  one  from  any  ptmisb- 
ment  to  which  he  would  otherwise  be  subject,  so 
that  instead  of  proceeding  summarily  befiire  the  1 
magistrate  in  the  case  of  any  pollution  the  person 
prosecuting  can  proceed  by  indictment,  action,  or 
bin  in  equity  (m). 

(m)  24  &  26  Vict  c  109,  ■.  6. 
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Nor  does  it  legalize  any  act  or  default  that 
would  otherwise  have  been  deemed  a  nuisance  and 
contrary  to  law  (n). 

The  Sahnon  Fishery  Act,  1861,  provides  that  ProoednwM 
if  proceedings  in  respect  of  a  pollution  are  com-  JJJjJ"''^* 
menoed  against  a  defendant  and  he  alleges  before  i^it. 
the  magistrate  that  he  has  used  the  best  means 
wi^  a  reasonable  cost  to  render  this  polluting 
matter  harmless,  and  proves  to  the  court  that  if  he 
was  called  upon  to  permanently  prevent  the  pollu- 
tion the  cost  would  be  over  100/.,  on  his  giving 
such  security  as  the  court  shall  approve  to  try  the 
case,  and  to  abide  the  result  of  the  trial,  the  proceed- 
ings before  the  justices  are  to  be  stayed,  and  the 
complunant  is  to  bring  an  action  in  one  of  the 
superior  courts  of  law  at  Westminster  against  the 
defendant,  and  in  such  action  one  of  the  issues  to 
be  tried  is  to  be :  Has  the  defendant  used  the  best 
means  within  a  reasonable  cost  to  render  the  pol- 
luting matter  harmless;   if  there  is  any  dispute 
as  to  the  form  of  the  issues,  or  if  the  defendant 
does  not  appear,  they  are  to  be  settled  by  the 
court,  and  the  action  is  to  be  tried  in  the  same 
way  and  subject  to  the  same  incidents  as  an  ordi- 
nary action  in  the  superior  courts  of  law(o). 
Unless  the  court  orders  a  new  trial  the  verdict  in  Effect  of 
such  action  shall  be  conclusive  on  the  points  in- 
volved in  the  trial  in  any  subsequent  proceedings 
under  the  Salmon  Fishery  Act(/?). 

(a)  24  &  25  Vict  c.  109,  8.  5. 
{o)  Sect  6. 
{p)  Sect.  7. 
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cosu.  The  costs  before  the  justices  in  the  first  instance 

are  to  be  regarded  as  costs  in  the  action  and  re- 
covered accordingly  (p). 

poitonioff  In  order  to  prevent  the  malicious  casting:  of  de- 

leterious  substances  into  the  water  to  kill  fish  the 
Salmon  Fishery  Act,  1873  {q\  extends  the  32nd 
section  of  the  Malicious  Injuries  to  Propertr 
Act(r)  to  salmon  fisheries,  and  provides  that 
whosoever  shall  unlawfully  and  maliciously  pnt 
any  lime  or*other  noxious  material  in  any  salmoo 
river,  with  intent  thereby  to  destroy  any  of  the 
fish  that  are  therein,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be 
liable  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  fire 
years,  or  imprisoned  for  any  term  not  exceeding 
two  years,  "with  or  without  hard  labour,  with  or 
without  solitary  confinement,  and,  if  a  male  under 
sixteen,  with  or  without  whipping.  This  pro- 
vision, it  is  to  be  hoped,  will  meet  the  case,  and 
put  a  stop  to  a  practice,  that  has  lately  become 
very  common,  of  throwing  dynamite  into  rivers  to 
kill  and  destroy  the  fish* 

om  pouu.  As  regards  the  pollution  of  rivers  by  gas  very 

stringent  provisions  are  contained  in  the  Gas 
Works  Clauses  Act,  1847  («).  That  act  prorides 
that  if  any  gas  company  cause  any  gas  washings 
or  substances  produced  in  making  or  supplying 


(p)  24  &  25  Vict.  c.  109.  8.  7. 
(q)  36  &  37  Vict.  C.  71,  8.  13. 
(r)  24  &  26  Vict.  c.  97,  8,  32. 
(«)  10  Vict.  c.  15. 
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gu  to  flow  into  any  stream,  or  do  any  act  connected 
with  the  making  of  gas  whereby  any  stream  is 
fouled,  the  company  are  liable  to  a  penalty  of  200/., 
to  be  recovered  with  full  costs  of  suit,  if  sued  for 
within  six  months  after  the  pollution  has  occurred, 
bj  the  person  into  whose  water  the  washing  had 
been  conveyed,  or  whose  stream  had  been  fouled. 
And  if  such  person  give  notice  in  writing  to  the 
gas  company,  they  are  liable  to  an  additional 
penalty  of  20/.  a  day,  to  be  recovered  in  the  same 
way,  (or  every  day  during  which  such  pollution 
lasts. 

If  any  water  is  fouled  by  gas,  the  gas  company 
are  liable  to  pay  to  the  person  whose  water  is 
fouled  a  penalty  of  20/.,  and  10/.  a  day  after  notice 
ias  been  given.  But  none  of  these  penalties  ex- 
tend to  exempt  the  gas  company  being  indicted 
fw  a  nuisance. 

It  will  be  observed  that  under  the  act  the  board 
of  conservators  as  such  have  no  power,  the  remedy 
^  aH  cases  being  given  to  the  person  injured. 

Such  are  the  remedies  that  now  exist  for  deal- 
^g  with  pollution.  Of  course  there  are  also  the 
^^^^  remedies  of  action,  indictment  and  injunc- 
tion in  equity  to  restrain  pollutions.  What  the 
board  of  conservators  want  is  a  cheap  and  in- 
expensive mode  of  dealing  with  all  pollutions  from 
'whatever  cause ;  and  it  is  to  be  hoped,  not  only  in 
the  interest  of  fish,  but  also  in  that  of  public 
health,  that  the  time  is  not  fiw  distant  when  there 
^1  be  some  legislation  dealing  with  the  subject. 
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Statutes  as  to  the  Law  of  Fishing, 


Sect.  1.— Pbohibition  of  killino  Fish  ik  cbbtain  wats. 

No  person  shall  do  the  following  things  or  any  of  them;  that 
is  to  say, — 
Penalty  on  (1)  Use  any  light  for  the  pnrpose  of  catching  salmon  {t), 

^^  (2)  Use  any  otter  lath  or  jack,  (inclading  therein  any  small 

hoat  or  vessel,  board,  or  stick,  nscd  for  the  pnrpoee  of 
running  out  baits,  artificial  or  otherwise,  across  any 
portion  of  any  lake  or  riyer,  and  whether  used  with  a 
hand  line  or  as  auxiliary  to  a  rod  and  line,  or  in  any 
other  way  (y),)  wire  or  snare,  spear,  ga£t,  strokehalli 
including  any  instrument  or  device,  whether  used  with 
a  rod  and  line  or  otherwise,  for  the  pnrpose  of  foul- 
hooking  any  fish,  or  other  like  instrament  for  catching 
or  killing  salmon,  trout  or  char: 

(3)  Have  in  his  possession  a  light  or  any  of  the  foregoing 
instruments  uuder  such  circumstances  as  to  satisfy  the 
court  before  whom  he  is  tried  that  he  intended  at  the 
time  to  catch  or  kill  salmon,  trout  or  char  by  means 
thereof. 

And  any  person  acting  in  contravention  of  the  section  shall 
incur  the  following  penalties: — 

(1)  For  the  first  offence  not  exceeding  5Z.: 

(2)  For  the  second  offence  not  less  than  %L  10«.  and  not 

exceeding  bl,: 
(  3)  For  a  third  offence  of  not  less  than  5Z.,  or,  at  the  discretion 
of  the  court  before  whom  he  is  tried,  imprisonment 
with  or  without  hard  labour,  for  any  period  not  less 
than  one  month  nor  more  than  six  months ; 
And  on  each  conviction  forfeiture  of  any  instru- 
ments used  by  him  or  found  in  his  possession  in 
contravention  of  the  above  provision. 
But  this  provision  does  not  apply  to  any  person  using  a  gaff 

(0  24  &  26  Vict  c.  109,  s.  8. 
{u)  28  &  29  Vict.  c.  121,  s.  65. 
(a?)  86  &  37  Vict  c.  71,  s.  18. 
(y)  Sect  4. 
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as  toziliaiy  to  angling  with  a  rod  and  line  (y)  at  snch  times  as 
shail  be  aothorized  by  bjelaw  by  the  board  of  conserratore  of 
the  district  in  which  he  is  fiahing,  bat  if  a  gaff  is  naed  as 
aoiiliary  to  angling  with  a  rod  and  line  at  any  other  times 
the  person  using  the  same  will  be  liable  to  the  following 
peiwlties  :— 

(1)  For  a  first  offence  to  a  penalty  not  exceeding  51.: 

(2)  For  a  second  offence  of  not  less  than  21.  lOs.  and  not 

exceeding  5^.: 

(3)  For  a  third  offence  of  not  less  than  5^.  («). 

No  peison  shall  do  the  following  things  or  any  of  them ;  that  Penalty  on 
»to«y(.).  il^L""  — 

(1)  Use  any  fish  roe  for  the  purpose  of  fishing: 

(2)  Buy,  sell,  or  expose  for  sale,  or  hare  in  his  possession, 

any  salmon,  tront  or  char  roe. 
And  any  person  acting  in  contrayention  of  this  section  shall 
iucttr  the  following  penalties: — 

(1)  For  the  first  offence  a  penalty  not  exceeding  5/.: 

(2)  For  the  second  offence  of  not  less  than  21.  lOs.  and  not 

exceeding  51.: 

(3)  For  the  third  offence  of  not  less  than  51. 

And  shall  forfeit  all  salmon,  troat  or  char  roe  fonnd  in  his  pos- 
session ;  bnt  this  section  shall  not  apply  to  any  person  who  uses 
or  bss  in  bis  possession  salmon,  tront  or  char  roe  for  artificial 
propagation  or  other  scientific  purposes,  with  the  consent  in 
^^nting  of  the  board  of  conservators  of  the  district  when  the 
salmon,  tront  or  char  from  which  such  roe  was  taken  were 
caught,  or  gives  reasons  satisfactory  to  the  court  before  whom 
^  is  tried  for  having  the  same  in  his  possession. 

Bxcept  in  such  districts  as  the  board  of  conservators  have  ]l)y  renaity  on 
any  byelaw  determined  the  minimum  size  of  the  mesh  of  nets  "*l°*  certain 
tor  catching  salmon  within  their  district,  no  person  shall  take 
or  attempt  to  take  salmon  with  any  net  having  a  mesh  of  less 
dimensions  than  two  inches  in  extension  from  knot  to  knot  (the 
niessnrement  to  be  made  on  each  side  of  the  square),  or  eight 
Uiches  measured  round  each  mesh  when  wet;  and  any  person 
acting  in  contravention  of  this  section  shall  forfeit  all  nets 

(y)  24  &  26  Vict.  c.  109,  s.  8. 
iz)  36&37Victc.  71,8.  39. 
la)  24  &  25  Vict  c.  109,  s.  9. 

Q  5 
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No  dnft  net 
to  be  thot 
within  100 
yards  of 
Another  nntll 
the  latter  b 
landed. 


Fifbbiff  at 

mlUsand 

welXB. 


and  tackle  used  by  him  in  so  doing,  and  shall  for  each  offeocc 
incnr  the  following  penalties  (&): — 

(1)  For  the  first  offence  not  exceeding  5^: 

(2)  For  the  second  offence  not  less  than  21.  10s.  and  not 

exceeding  5/.: 

(3)  For  the  third  offence  of  not  less  than  5/. 

And  on  a  second  and  every  sabseqnent  con?iction  dull,  if  i 
licensee,  forfeit  his  licence. 

And  the  placing  two  or  more  nets  behind  or  near  to  earh 
other  in  snch  manner  as  to  practically  diminish  the  mesh  of  the 
nets  osed,  or  the  corering  the  nets  used  with  canvas,  or  tbe  osng 
any  other  artifice  so  as  to  evade  the  provisions  of  the  Salmoo 
Fishery  Acts  with  respect  to  the  mesh  of  nets,  shall  be  deemed 
to  be  an  act  in  contravention  of  the  Salmon  Fishery  Acts  (A). 

The  conservators  may  by  byelaw  determine  the  minimnii 
Bize  of  the  mesh  of  nets  for  catching  salmon  that  shall  be  law- 
fully used  within  their  district,  so  that  snch  mesh  shall  not  be 
less  than  one  and  a-half  inch  from  knot  to  knot,  and  so  that  no 
person  shall  be  compelled  to  use  a  mesh  larger  than  two  tod 
a-half  inches  from  knot  to  knot  measured  when  wet(r). 

Any  person  who  shall  shoot  or  work  any  seine  or  draft  set 
for  salmon  in  a  river  across  the  whole  width  or  more  than  three- 
fourths  of  the  width  thereof,  within  one  hundred  yards  from  the 
nearest  point  of  the  line  of  shot  of  any  other  seine  or  draft  oet 
worked  in  like  manner,  and  already  shot  or  being  worked  in  sorb 
river,  before  such  last-mentioned  net  is  fully  drawn  in  and  landed, 
shall  for  every  such  offence  be  liable  to  a  penalfy  not  exoeedisf 
five  pounds  (<f ). 

No  person  shall  catch  or  kill,  or  attempt  to  catch  or  kill,  ex- 
cept with  rod  and  line,  or  scare  or  disturb,  or  attempt  to  scare 
or  disturb,  any  salmon  within  fifty  yards  above  or  one  hnndred 
yards  below  any  weir,  dam,  or  artificial  obstruction  which  hinden 
or  retards  the  passage  of  salmon,  or  in  any  waters  under  or  ^ 
purtenant  to  any  mill,  or  in  the  head  race  or  tail  race  of  any 
mill,  or  in  any  waste  race  or  pool  communicating  with  such  miU 
race,  or  in  any  artificial  channel  connected  with  such  weir  or 
obstruction;  and  no  person  shall  fish  with  rod  and  line  in  snch  a 


(b)  24  &  25  Vict  c.  109,  s.  10. 
ic)  36  &  37  Vict  c.  71,  s.  39. 
(J)  Sect  H. 
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maimer,  or  snch  a  place,  near  such  weir  or  obstmctioii,  as  to  wil- 
follj  scare  or  hinder  salmon  from  passing  throogh  any  fish  pass, 
or  oTer  anj  part  of  snch  weir  or  obstmction  nsoallj  availabie  to 
ttlmoii  for  the  purposes  of  a  passage,  except  such  dam  or  arti- 
iiciil  obstmcti^xi  has  or  shall  have  attached  thereto  a  fish  pass 
of  Rich  form  and  dimensions  as  may  be  approved  by  the  Home 
Office  in  pnnoance  of  the  twelfth  section  of  the  Salmon  Fishery 
Act,  1861,  and  such  fish  pass  has  constantly  running  through  it 
ndi  a  flow  of  water  as  will  enable  salmon  to  pass  up  and  down 
it,  and  compensation  has  not  been  made  by  the  conservators  of 
the  diitrict  to  the  persons  entitled  to  fish  in  snch  waters  for 
ndi  right  of  fishery,  snch  compensation  to  be  settled  in  case  of 
diapnte  in  manner  in  which  disputed  oompengation  as  to  lands 
is  directed  to  be  settled  under  the  Lands  Clauses  Consolidation 
AdflL 

And  if  any  person  acts  in  contravention  of  this  provision  he 
iball  incur  the  following  penalties: — 

(1)  Forfeitore  of  all  boxes,  baskets,  nets,  rods,  implements,  or 

devices  used  or  placed  for  catching  salmon ; 

(2)  Of  all  salmon  caught ; 

(3)  On  a  second  and  every  subsequent  conviction,  if  a  licensee, 

hb  licence ; 

(4)  A  pencalty  not  exceeding  5^.  and  12.  for  each  salmon 

caught  for  the  first  offence ; 

(5)  For  the  second  offence  of  not  less  than  21.  lOs,  and  not 

exceeding  Bl.,  and  1/.  for  each  salmon  caught ; 

(6)  For  a  third  offence  of  not  leas  than  Bl.  and  not  exceeding 

6/.,  and  11,  for  each  salmon  caught; 

(7)  For  a  fourth  and  every  subsequent  offence  of  not  less  than 

51.  and  II.  for  each  salmon  caught : 
Provided  that  nothing  in  this  section  shall  be  deemed  to  apply 
to  any  legal  fishing  mill-dam  not  having  a  crib,  box  or  craivc, 
or  to  any  fishing  box,  coop,  apparatus,  net,  or  mode  of  fishing 
in  connexion  with  and  forming  part  of  snch  weir  or  obstmction 
for  ptnposes  of  fishing  {e). 

Any  person  doing  any  act  for  the  purpose  of  preventing  Tnkingr 
ttlmonfrom  passing  through  any  fish  pass,  or  taking  any  salmon  o^il"^^. 
in  its  passage  through  the  same,  shall  incur  a  penalty  not  ex- 

(0  36  &  37  Vict  c.  71,  s.  17. 
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ceeding  52.  for  the  first  offence,  nor  less  than  21.  \0$.  and  not 

exceeding  SI.  for  a  second  offence,  and  not  leas  than  52L  for  t 

third  offence,  and  shall  in  each  case  forfeit  all  salmon  taka  hy 

him  in  contrayention  of  this  section  and  any  instniment  used  br 

him  in  taking  the  same;  and  on  a  second  and  eyerj  tobseqiieiit 

conyiction,  if  a  licensee,  he  shall  forfeit  his  licence  (/). 

No  eel  tM»-         No  person,  between  the  first  day  of  January  and  the  twentj- 

fixed  between  fonrth  day  of  Jane  inclasiye,  shall  hang,  fix,  or  use  in  asj 

iiui^tiS"24th    **^™®'^  "^®^  '^y  baskets,  nets,  traps,  or  deyices  for  catefaing  eeb 

day  of  Jane,    or  the  fry  of  eels,  or  place  in  any  inland  water  any  device  whit- 

soeyer  to  catch  or  obstruct  any  fish  descending  the  stretm ;  or 

shall  at  any  time  place  upon  the  apron  of  any  weir  any  basket, 

trap,  or  device  for  taking  fish,  except  wheels  or  leaps  for  taking 

lampems  between  the  first  day  of  August  and  the  first  day  of 

March ;  and  any  person  acting  in  contravention  of  this  sedioa 

shall  incur  the  following  penalties : — 

(1)  For  a  first  offence  a  penalty  not  exceeding  22.  foreverf 

day  during  which  he  suffers  such  engines  to  be  fixed  or 
used: 

(2)  For  a  second  offence  a  penalty  not  less  in  the  whole  tban 

2L  lOt.  and  not  exceeding  21.  a  day : 

(3)  For  a  third  offence  a  penalty  not  less  in  the  whok  thin 

51.  and  not  exceeding  6/.  a  day : 

( 4)  For  a  fonrth  offence  a  penalty  of  not  less  than  2L  a  daj. 
But  nothing  herein  contained  shall  extend  to  prohibit  the  ue 

of  eel  baskets  not  exceeding  in  any  part  ten  inches  in  diameter 
constructed  so  as  to  be  fished  with  bait,  and  not  used  at  any  dun 
or  weir  (j). 


Penalty  on 
pSftcliig  fixed 
engines. 


Sect.  2.— Fixed  Engines. 
No  fixed  engine  of  any  description,  that  is  to  say,  no  sUke 
net,  bag-net,  putt,  putcher,  fixed  implement,  or  eogioe  for 
catching  or  for  facilitating  the  catching  of  fish ;  no  net  or  other 
implements  for  taking  fish  fixed  to  the  soil  or  made  statioDUj 
in  any  other  way  not  being  a  fishing  weir  or  fishing  miU-diun ; 
no  nets  placed  or  suspended  in  any  inland  or  tidal  waten  on- 
attended  by  the  owner  or  any  person  duly  authorixed  by  the 


(/)  24  &  26  Vict  c  109,  s.  23. 
(if)  36  &  87  Vict.  c.  71,  a.  16. 
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owner  to  lue  the  same  for  catching  aalmon,  and  all  engines,  de- 
jKo,  machines,  or  contriTances,  whether  floating  or  otherwise,  for 
plicing  or  saspending  such  nets  or  maintaining  them  in  working 
order  or  making  them  stationary,  shall  he  placed  or  naed  for 
catching  or  for  the  purpose  of  facilitating  the  capture  of  salmon, 
or  detaining  or  obstructing  the  free  passage  of  salmon  in  any 
iolmd  or  tidal  waters ;  and  any  engine  placed  or  used  in  contra- 
TcntioD  of  the  Salmon  Fishery  Act  may  be  taken  possession  of 
or  destroyed ;  and  any  engine  so  placed  or  used,  and  any  salmon 
taken  by  such  engine,  shall  be  forfeited,  and  in  addition  thereto, 
the  ofwner  of  any  engine  placed  or  used  in  contravention  of  this 
lectum  shall,  for  each  day  of  so  placing  or  using  the  same,  incur 
the  following  penalties:— 

(1)  For  a  first  offence  a  penalty  not  exceeding  102.: 

(2)  For  a  second  offence  a  penalty  not  less  than  2L  lOi,  and 

not  exceeding  102.: 

(3)  For  a  third  offence  a  penalty  not  less  than  52.  and  not 

exceeding  102.: 

(4)  For  a  fourth  and  every  subsequent  offence  a  penalty  not 

less  than  102. 
And  for  the  purposes  of  this  provision  a  net  that  is  secured 
hj  aachors  or  otherwise  temporarily  fixed  to  the  soil  shall 
be  deemed  to  be  a  fixed  engine.  But  this  shall  not  affect  any 
sudeot  right  or  mode  of  fishing  lawfully  exercised  during  the 
open  season  of  any  one  of  the  years  1857,  1858,  1859, 1860, 
1861 ;  so,  nevertheless,  that  no  person  shall  by  proving  the  use 
of  different  fixed  engines  during  the  said  years  be  allowed  to  be 
entitled  to  a  number  of  privileged  engines  exceeding  the  greatest 
nomber  of  such  engines  in  use  by  him  during  some  one  of  the 
yean  1857,  1858,  1859,  1860,  1861,  by  virtue  of  any  grant, 
charter  or  immemorial  usage :  provided  always  that  nothing 
hoein  contained  shall  be  deemed  to  apply  to  fishing  weirs  or 
6akuig  mill-dams  (A). 

Sect.  3.— Fishino  Weib. 

wishing  weir  shall  mean  any  erection,  structure  or  obstruction  Deflnition  of 
fixed  to  the  soil  either  temporarily  or  permanently  across  or  ^^j,^   ' 

(A)  24  k  25  Vict  c.  109,  s.  11 ;  28  &  29  Vict.  c.  121,  s.  39 ; 
36  &  37  Vict.  c.  71,  s.  4. 
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Prohibition 
of  the  tifle  of 
fishing  wein. 


ConMtnictlon 
of  free  gaps. 


partly  across  a  branch  of  a  riyer,  and  which  is  used  for  the  ex- 
clasiTO  purpose  of  catching  or  facilitating  the  catching  of 
fish  (A). 
The  following  regnlaUons  shall  be  oheerred  widi  leapect  to 

dams: — 

No  dam  except  snch  fishing  weirs  as  were  lawf  oUj  in  use 
on  the  6th  day  of  Angast,  1861,  by  Tirtne  of  a  grsntor 
charter  or  immemorial  usage,  shall  be  used  for  thepnipoM 
of  catching  or  facilitating  the  catching  of  salmon. 

1.  Any  person  catching  or  attempting  to  eakk 
salmon  in  contravention  of  this  proTJflaa  fbsll 
incor  the  following  penalties: — 

For  a  first  offence  of  not  less  tiian  52.  ind  sot 

exceeding    ll,  for    each  salmon  which  be 

catches: 
For  a  second  offence  of  not  less  in  the  whole 

than  2Z.  10<.  and  not  exceeding  ol,  tnAU 

for  each  salmon  which  he  catches : 
For  a  third  offence  of  not  less  than  51.  in  the 

whole  and  not  exceeding  51.,  and  IL  for  each 

salmon  which  he  catches: 
For  a  fourth  offence  of  not  less  than  52.,  and  1^ 

for  each  salmon  which  he  catches: 
And  on  a  second  and  every  subsequent  offence 

shall,  if  a  licensee,  forfeit  his  licence. 

2.  All  traps,  nets  and  contrivances  used  in  or  in 
connexion  with  the  dam  for  the  purpose  ol  catch- 
ing salmon  shall  be  forfeited. 

8.  All  salmon  caught  in  contravention  of  the  abore 
prohibition  shall  be  forfeited. 
And  no  fishing  weir,  although  lawfully  in  nse  as  aforesaid,  duD 
be  used  for  the  purposes  of  catching  salmon,  unless  it  have  th«t« 
such  free  gap  as  is  mentioned  in  the  Salmon  Fiaheiy  Act, 
1861  (i). 

Where  any  fishing  weir  extends  more  than  halfway  across 
any  stream  at  its  lowest  state  of  water,  it  shall  have  a  free  gap 
or  opening  in  accordance  with  the  regulations  following,  nnleai 


ih)  36  &  37  Vict.  c.  71,  s.  4. 
(i)  24  &  25  Vict  c.  109,  a.  12. 
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othenriie  authorized  by  the  home  office,  under  the  powers  of  this 
act;  tliat  is  to  saj, 

(1)  The  free  gap  shall  be  situate  in  the  deepest  part  of  the 

stream  between  the  points  where  it  is  intercepted  by 
the  weir: 

(2)  The  sides  of  the  gap  shall  be  in  a  line  with  and  parallel 

to  the  direction  of  the  stream  at  the  weir: 

(3)  Tlie  bottom  of  the  gap  shall  be  level  with  the  natural 

bed  of  the  stream  above  and  below  the  gap: 

(4)  The  width  of  the  gap  in  its  narrowest  part  shall  be  not 

less  than  one-tenth  part  of  the  width  of  the  stream ; 
provided  always,  that  such  gap  shall  not  be  required  to 
be  wider  than  forty  feet,  and  shall  not  in  any  case  be 
narrower  than  three  feet  (A). 
The  following  roles  shall  be  observed  for  the  purpose  of  Enfordnfr 
enforcing  ^cient  free  gaps  in  fishing  weirs;  that  is  to  say,         ushiug  wein. 

(1)  Where  a  weir  is  without  a  legal  free  gap  on  the  6th  of 

August,  1861,  the  owner  of  such  weir  shall  within 
twelve  months  after  that  date  make  such  a  gap,  and  if 
he  does  not  he  shall  incur  a  penalty  on  a  first  convic- 
tion of  not  exceeding  Bl.  for  eyery  day  after  the  expira- 
tion of  such  twelve  months;  on  a  second  conviction  of 
not  less  than  21.  lOt.  and  not  exceeding  62.  for  any  day 
after  the  expiration  of  such  twelve  months;  on  a  third 
offence  of  not  less  than  52.  and  not  exceeding  52.  a  day 
for  every  such  day;  and  for  a  fourth  offence  of  not  less 
than  52.  a  day  for  every  day  after  the  expiration  of  such 
period  of  twelve  months  during  which  he  does  not  make 
such  gap: 

(2)  Where  a  free  gap  has  been  made  in  a  weir,  but  the  same 

is  not  maintained  in  accordance  with  the  Salmon 
fishery  Act,  1861,  the  owner  of  snch  weir  shall  incnr 
a  penalty  on  a  first  conviction  not  exceeding  12.  a  day 
for  each  day  he  is  in  default;  on  a  second  conviction 
not  less  than  22.  10#.  in  the  whole  and  not  exceeding 
12.  a  day  for  each  such  day;  for  a  third  offence  of  not 
less  than  52.,  and  not  exceeding  52.  for  each  such  day; 
and  for  a  fourth  offence  of  not  less  than  12.  a  day  for 
each  day  he  is  in  default: 

(*)  24  &  25  Vict.  c.  109,  s.  27. 
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(3)  No  alteration  shall  be  made  in  the  bed  of  any  riTcr  in 

such  manner  as  to  reduce  the  flow  of  water  throngh  a 
free  gap;  if  it  is,  the  person  making  the  same  slnll 
incur  a  penalty  on  a  first  conviction  of  not  exceeding 
Bl,  and  a  further  penaltj  of  1/.  a  daj  until  be  ratoRS 
the  bed  ef  the  river  to  its  original  state;  on  a  secood 
conviction  not  less  in  the  whole  than  21.  lOt.  snd  not 
exceeding  52.,  and  1 Z.  a  day;  for  a  third  offence  mt 
less  in  the  whole  than  51.,  and  not  exceeding  51.  end 
IZ.  a  day;  for  a  fourth  offence  not  less  than  5t,  snd  a 
further  penalty  of  1/.  a  day  until  he  restores  the  bed 
of  the  river  to  its  original  state. 

(4)  No  person  shall  place  any  obstruction,  use  any  coo- 

trivance,  or  do  any  act  whereby  fish  may  be  scared, 
deterred,  or  in  any  way  prevented  from  freely  altering 
and  passing  up  and  down  a  free  gap  at  all  periods  of 
the  year;  and  any  person  placing  any  obstractioQ, 
using  any  contrivance,  or  doing  any  act  in  oontFaveih 
tion  of  the  regulation  lastly  herein-before  cootaioed 
shall  incur  a  penalty  not  exceeding  51.  for  a  iint 
offence  and  not  less  than  21.  10«.,  and  not  exceeding 

101.  for  a  second  offence  nor  less  than  62.,  and  noC 
exceeding  102.  for  a  third  offence,  and  not  less  than 

102.  for  a  fourth  offence. 

But  this  last  regulation  shall  not  apply  to  a  temporarj  hrid^ 
or  board  used  for  crossing  the  free  gap,  and  taken  away  imme- 
diately when  a  person  has  crossed  the  same  (2). 

The  following  rules  shall  be  observed  in  relation  to  the  con- 
struction of  boxes  and  cribs  in  fishing  weirs;  that  is  to  saj, 

(1)  The  upper  surface  of  the  sill  shall  be  level  with  the  bed 

of  the  river: 

(2)  The  bars  or  inscales  of  the  heck  or  upstream  side  of  ihf 

box  or  crib  shall  not  be  nearer  each  other  than  tvo 

inches,  and  shall  be  capable  of  being  removed  and  shall 

be  placed  perpendicularly. 

And  the  owner  of-  any  fishing  weir  that  has  attached  theiHo 

any  box  or  crib  in  contravention  of  this  act  shall  bring  the 

same  into  conformity  with  this  act  within  six  months  after  the 


(2)  24  &  25  Vict  c.  109,  s.  28. 
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6th  August,  1861 ;  and  he  ihall  incnr  a  penalty  for  a  fiiBt 
offenee  not  exceeding  5L  for  ereiy  day  after  the  expiration  of 
such  period  of  six  months  daring  which  he  fails  to  comply  with 
the  jsorisions  of  this  section,  for  a  second  offence  of  not  less  in 
the  whole  than  22. 10«.  and  not  exceeding  62.  a  day,  for  a  third 
offence  of  not  less  than  52.  in  the  whole  and  not  exceeding  52.  a 
daj ,  for  a  fourth  and  ereiy  subsequent  offence  of  not  less  than 
5/.  a  day;  and  any  owner  failing  so  to  maintain  the  same  shall 
incnr  a  penalty  for  a  first  offence  not  exceeding  12.  for  eTery  day 
daring  which  such  failure  continues,  for  a  second  of  not  less 
than  22.  lOt,  and  not  exceeding  12.  for  erery  day  daring  which 
nch  failore  continues,  for  a  third  offence  of  not  leas  in  the 
vhole  than  52.  and  not  exceeding  12.  for  every  day  during  which 
ncfa  failore  continues,  for  a  fourth  offence  of  not  less  than  12.  a 
dftT  for  erery  day  during  which  such  failure  continues  (m). 

There  shall  not  be  attached  to  any  box  or  crib  in  any  fishing  Conttmctton 
w  any  spur  or  tail  wall,  leader  or  outrigger  of  a  greater  Jjj  Shhig**^* 
length  than  twenty  feet  from  the  upper  or  lower  side  of  such  vein- 
box  or  crib;  and  if  any  box  or  crib  in  any  fishing  weir  has  any 
wtUa,  leaders  or  outriggers  in  contravention  of  this  provision, 
the  owner  of  the  weir  or  fishing  mill-dam  shall  incnr  a  penalty 
for  a  first  offence  not  exceeding  12.  for  every  day  during  the  con- 
tumanoe  thereof,  for  a  second  offence  of  not  less  in  the  whole 
than  22.  lOf.  and  not  exceeding  12.  a  day,  for  a  third  offence  of 
not  less  in  the  whole  than  52.  and  not  exceeding  12.  a  day,  and 
for  a  fourth  offence  of  not  less  than  12.  a  day  for  eTery  day 
daring  the  continuance  thereof. 


Sect.  4.— Fishing  Mill-Dahs. 

Fishmg  mill-dam  shall  mean  a  dam  used  or  intended  to  be  Definition  m 
nscd  partly  for  the  purpose  of  catching  or  f aciliUting  the  catch-  Jai*!*"*  ""'' 
iog  of  fish,  and  partly  for  the  purpose  of  supplying  water  for 
milling  or  other  purposes  (n). 

The  folbwing  regulations  shall  be  observed  with  respect  to  PenaUy  on 

dams- ^*^^  wrtaln 

danis  for 

(1)  No  dam  except  such  fishing  mill-dams  as  are  lawfully  in  catching 

BAlmOU. 

(m)  24  &  25  Vict.  c.  109,  s.  29. 
(«)  Sect.  4. 
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(3)  No  alteration  shall  be  made  in  the  bed  of  any  river  in 

such  manner  as  to  reduce  the  flow  of  water  through  a 
free  gap;  if  it  is,  the  person  making  the  same  shall 
incur  a  penalty  on  a  first  conviction  of  not  exceeding 
Bl.  and  a  further  penalty  of  1^.  a  day  until  he  restores 
the  bed  ef  the  river  to  its  original  state;  on  a  second 
conviction  not  less  in  the  whole  than  21.  lOs.  and  not 
exceeding  51.,  and  II,  a,  day;  for  a  third  oifenoe  not 
less  in  the  whole  than  51.,  and  not  exceeding  51.  and 
11.  a  day;  for  a  fourth  offence  not  less  than  51.,  and  a 
further  penalty  of  1/.  a  day  until  he  restores  the  bed 
of  the  river  to  its  original  state. 

(4)  No  person  shall  place  any  obstruction,  use  any  con- 

trivance, or  do  any  act  whereby  fish  may  be  scared, 
deterred,  or  in  any  way  prevented  from  freely  entering 
and  passing  up  and  down  a  free  gap  at  all  periods  of 
the  year;  and  any  person  placing  any  obstruction, 
using  any  contrivance,  or  doing  any  act  in  contraven- 
tion of  the  regulation  lastly  herein-before  contained 
shall  incur  a  penalty  not  exceeding  51,  for  a  first 
offence  and  not  less  than  21.  lOs.,  and  not  exceeding 

101.  for  a  second  offence  nor  less  than  5^.,  and  not 
exceeding  10/.  for  a  third  offence,  and  not  less  than 

102.  for  a  fourth  offence. 

But  this  last  regulation  shall  not  apply  to  a  temporary  bridge 
or  board  used  for  crossing  the  free  gap,  and  taken  away  imme- 
diately when  a  person  has  crossed  the  same  (Q. 

The  following  rules  shall  be  observed  in  relation  to  the  con- 
struction of  boxes  and  cribs  in  fishing  weirs;  that  is  to  say, 

(1)  The  upper  surface  of  the  sill  shall  be  level  with  the  bed 

of  the  river: 

(2)  The  bars  or  inscales  of  the  heck  or  upstream  side  o€  thr 

box  or  crib  shall  not  be  nearer  each  other  than  two 

inches,  and  shall  be  capable  of  being  removed  and  shall 

be  placed  perpendicularly. 

And  the  owner  of-  any  fishing  weir  that  has  attached  thereto 

any  box  or  crib  in  contravention  of  this  act  shall  bring  the 

same  into  conformity  with  this  act  within  six  months  after  the 


(0  24  &  25  Vict  c.  109,  s.  28. 
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And  the  owner  of  any  fishing  mill-dam  that  haa  attached 
thereto  any  box  or  crib  in  contrayention  of  the  Salmon  Fishery 
Act,  1861,  shall  bring  the  same  into  conformity  with  it  within 
ox  montfas  after  the  1st  October,  1861,  and  he  shall  incnr,  for 
t  fint  offence,  a  penalty  not  exceeding  5/.  a  day  for  erery  day 
ifter  the  expiration  of  six  months  during  which  he  fails  to 
eooply  with  the  proTisions  of  this  section,  for  a  second  offence 
of  not  less  than  21. 10#.  in  the  whole  and  not  exceeding  &l.  a 
day,  for  a  third  offence  of  not  less  than  61.  in  the  whole  and  not 
exceeding  5/.  a  day,  for  a  fourth  and  cTery  snbeeqnent  offence  of 
sot  Urn  than  51,  a  day.  And  any  owner  failing  so  to  maintain 
tbe  lame  shall  incnr,  on  a  first  offence,  a  penalty  not  exceeding 
U  for  eveiy  day  during  which  such  failure  continues,  for  a 
noond  offence  of  not  less  than  21.  lOs.  in  the  whole,  and  not  ex- 
ceeding 1/.  for  erery  such  day,  for  a  third  offence  of  not  lese 
then  51,  in  the  whole  and  II.  for  every  such  day,  for  a  fourth 
offen<»  of  not  less  than  1/.  for  eyery  day  during  which  such 
f&ilare  continues  (p). 

There  shall  not  be  attached  to  any  box  or  crib  in  any  fishing  Constraction 
mill-dam  any  spur  or  tail  wall,  leader  or  outrigger  of  a  greater  f^  flghing 
length  than  twenty  feet  from  the  upper  or  lower  side  of  such  mm-dams. 
boxer  crib;  and  if  any  box  or  crib  in  any  fishing  mill-dam  has  any 
▼slls,  leaders  or  outriggers  in  contrayention  of  this  provision  the 
owner  of  the  fishing  mill-dam  shall  incur  a  penalty  for  a  first 
offence  not  exceeding  11.  for  eyery  day  during  the  continuance 
thereof;  for  a  second  offence  of  not  less  than  21.  10«.  in  the 
whole  and  not  exceeding  II.  tk  day;  for  a  third  offence  of  not 
less  than  52.  in  the  whole  and  not  exceeding  II.  a.  day;  and  for 
the  fourth  and  eyery  subsequent  offence  of  not  less  than  12.  a 
<^y  for  every  day  during  the  continuance  thereof  (q). 

hi  any  case  where  the  special  commissioners  for  English  fisheries  ProTMons  u 
hire  decided  that  any  fishing  mill-dam,  box,  crib  or  cruive  is  not  provided 
illegal  only  by  reason  of  its  not  having  a  fish  pass  attached  JJJJjLf*** 
thereto  as  required  by  law,  if  the  owner  thereof  enters  into  an 
ondertaking  to  erect  and  nuiintain  at  his  own  expense  a  fish  pass 
in  accordance  with  the  provisions  of  the  twelfth  section  of  the 
Salmon  Fishery  Act,  1861,  before  the  first  day  of  January,  one 


r^)  24  &  25  Vict.  c.  109,  s.  29. 
iq)  Sect  SO. 
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thommd  eight  himdred  and  flercntj-fiTe,  it  ahall  be  Uvf ol  for 
such  person  to  use,  from  and  after  the  erection  of  such  fish  pa«» 
the  said  fishing  mill-dam^  box,  crih  or  cmiTe  for  taking  mhaoDf 
any  proriaion  in  the  Salmon  Usherj  Act,  1865,  to  the  cootziir 
notwithstanding :   prorided,  neTertheless,  that  in  the  erent  of 
the  owner  of  such  fishing  mill-dam,  box,  crib  or  cnnfe  soc 
makxDg  soch  fish  pass  within  the  time  above  mentioned,  hb  right 
of  fishing  or  using  snch  fishing  mill-dam,  box,  crib  or  cniire  far 
the  parpoee  of  taking  fish  shall  henceforth  cease,  and  be  for  erer 
forfeited  and  lost,  and  the  board  of  eonserTatorB  for  the  district 
in  which  snch  fishing  miU-dam,  box,  crib  or  cmive  is  atoitod 
shaU  thereupon  give  notice  to  snch  owner  to  remore  all  or  lay 
cages,  cribs,  traps,  boxes,  cmires,  or  other  oontriTanoes  for  aitbr 
ing  salmon  within  six  calendar  months  after  the  serrioeof  sock 
notice;  and  in  the  event  of  his  non-compliance  with  such  nctxt, 
the  board  aforesaid  shall  have  power  to  remore  the  same  tod  all 
other  obstmctioiiB  to  the  free  passage  of  the  fish. 


Sect.  5.— Pbohibition  ov  Killikg  cbbtain  kxksb 

OF  Fish. 

Penalty  oa         Ko  person  shaU  do  anj  of  the  following  things;  that  is  to 

UkiDf  un- 

clcoD  Oah.         B*j  > 

(1)  Ifnifollj  take,  kill  or  injure,  or  attempt  to  take,  loj  SB- 

dean  or  unseasonable  salmon,  trout  or  char: 

(2)  Buy,  sell,  or  expose  for  sale,  or  have  in  his  poaenoBi 

any  unclean  or  uneeasonahle  salmon,  trout  or  char,  or 

any  part  thereof. 
And  anj  person  acting  in  contrarention  of  this  sectkn  ^ 
incur  the  following  penalties;  that  is  to  say, 

(1)  He  shall  forfeit  any  fish  taken,  bought,  sold,  or  expoied 

for  sale,  or  in  his  possession: 

(2)  He  shall  incur  a  penalty  for  a  fint  offence  not  exceeding 

Bl^  and  a  fnrther  penalty  not  exceeding  U  in  rup^ 
of  each  fish  taken,  sold  or  exposed  for  ssle,  or  io  ui 
possession;  for  a  second  offence  of  not  less  than  tl  10*. 
in  the  whole  and  not  exceeding  52.,  and  R  in  rop^t 
of  each  snch  fish;  for  a  third  offence  of  iiotlw^^ 
52.  and  not  exceeding  62.,  and  12.  in  re^ieet  of  tt^ 


v«— « 
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such  fish,  or,  at  the  discretion  of  the  court,  imprison- 
ment, with  or  wlthont  hard  labour,  for  any  term  not 
less  than  one  month  and  not  exceeding  six  months; 
and  for  a  fourth  offence  of  not  less  than  51.,  and  1/.  in 
lespect  of  each  snch  fish;  and  if  a  licensee,  on  a  second 
and  erezy  snbseqnent  conriction,  forfeiture  of  licence. 
But  this  section  shall  not  apply— 

(1)  To  any  person  who  takes  snch  fish  accidentally,  and  forth- 

with retnms  the  same  to  the  water  with  the  least  pos- 
sible injury: 

(2)  To  any  person  who  takes  or  is  in  possession  of  snch  fish 

for  artificial  propagation  or  other  scientific  purposes; 
prorided  that  if  within  a  district  where  a  board  of  con- 
serrators  is  established  the  consent  of  the  board  has 
been  giren  in  writing  to  snch  taking  or  possession  of 
unclean  or  unseasonable  salmon  (r). 
No  person  shall  do  the  following  things  or  any  of  them;  that  Penaitj  on 

is  to  Mv  t^UiK  the 

^  "■/»  young  u£ 

(1)  Wilfully  take  or  destroy  the  young  of  salmon :  aaimou. 

(2)  Bay,  sell,  or  expose  for  sale,  or  hare  in  his  possession, 

the  young  of  salmon: 

(3)  Place   any  device  for  the  purpose  of  obstructing  the 

passage  of  the  young  of  salmon: 

(4)  Wilfully  injure  the  young  of  salmon: 

(5)  Wilfully  disturb  any  spawning  bed,  or  any  bank  or  shal- 

low on  which  the  spawn  of  salmon  may  be. 
•Ajid  any  person  acting  in  oontraTention  of  this  section  shall 
uicor  the  following  penalties;  that  is  to  say, 

(1)  He  shall  forfeit  all  the  young  of  salmon  found  in  his 

possession: 

(2)  He  shall  forfeit  all  rods,  lines,  nets,  derices,  and  instru- 

ments used  in  committing  any  of  the  above  offences: 

(3)  He  shall  for  the  first  offence  pay  a  penalty  not  exceeding 

51.;  for  the  second  offence  of  not  less  than  21. 10s.  and 

not  exceeding  51.;  for  the  third  and  every  subsequent 

offence  not  less  than  51. 

Bat  nothing  herein  contained  shall  apply  to  any  person  who  may 

lisTe  obtained  such  young  of  salmon  for  artificial  propagation  or 

(r)  24  &  25  Vict  c.  109,  s.  H ;  28  &  29  Vict.  c.  121,  ss.  60, 64; 
86  &  87  Vict.  c.  71,  s.  18. 
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other  scientific  purposes,  if  within  a  district  where  a  board  of 
consenrators  is  established  the  consent  of  the  board  has  been  ob- 
tained in  writing  to  the  taking  and  having  in  possesrion  such 
yoang  of  sahnon,  and  nothing  herein  contained  shall  prejudice 
the  legal  right  of  anj  owner  to  take  materiala  from  anj 
stream  («). 

If  anj  person  wilfully  distnrbs  or  attempts  to  catch  salmon 
when  spawning,  or  when  on  or  near  their  spawning  beds,  he  shall 
for  the  first  offence  incur  a  penalty  not  exceeding  52.,  for  the 
second  offence  of  not  less  than  21.  lOtf.  and  not  exceeding  51,,  for 
the  third  offence  of  not  less  than  61. ;  but  this  section  BhaXl  not 
appl  J  to  any  person  who  may  catch  or  attempt  to  catch  salmon 
for  the  purposes  of  artificial  propagation  or  other  scientific 
purposes,  if  in  a  fishing  district  with  the  ccmsent  in  writing  of 
the  board  of  conservators  for  that  district  (^), 


Penalty  on 
mixing 
polsonone 
substances  in 
rivers. 


Sbct.  6.— Pollution. 

Every  person  who  causes  or  knowingly  permits  to  flow,  or  puts 
or  knowingly  permits  to  be  put,  into  any  waters  containing 
salmon,  or  into  any  tributaries  thereof,  any  liquid  or  solid  matter 
to  such  an  extent  as  to  cause  the  water  to  poison  or  kill  fifiii, 
shall  incur  the  following  penalties  (that  is  to  say):  — 

(1 )  Upon  the  first  conviction  a  penalty  not  exceeding  5Z.: 

(2)  Upon  the  second  conviction  a  penalty  not  less  than.  21, 10s, 

in  all  and  not  exceeding  lOl.,  and  a  further  penalty  not 

less  than  1/.  and  not  exceeding  22.  for  every  day  during 

which  such  offence  is  continued: 
(8)  Upon  the  third  conviction  a  penalty  of  not  less  than  5Z.  in 

all  and  not  exceeding  201.  a  day  for  every  day  dnring 

which  sach  offence  is  continued,  commencing  from  the 

date  of  the  third  conviction: 
(4)  Upon  a  fourth  or  any  subsequent  conviction  of  not  less 

than  20Z.  a  day  for  every  such  day. 
But  no  person  shall  be  subject  to  the  foregoing  penalties  for  any 
act  done  in  the  exercise  of  any  right  to  which  he  is  by  law  en- 
titled, if  he  prove  to  the  satisfaction  of  the  court  before  whom 
he  is  tried  that  he  has  used  the  best  practicable  means,  within  a 


(9)  24  &  25  Vict.  c.  109,  s.  15. 
(t)  Sect.  16. 


_      J 


LAW  OF  FISHIKG.  359 

renootble  cost,  to  render  harmless  the  liqnid  or  solid  matter  so 

pennitted  to  flow  or  to  be  pnt  into  waters;  bat  nothing  herein 

eoQlimed  shall  preyent  any  person  from  acquiring  a  legal  right 

in  cans  when  he  wonld  hare  acquired  it  if  the  Salmon  Fishery 

Act,  1861 ,  had  not  passed,  or  exempt  any  person  from  any  pnnish- 

ment  to  which  be  wonld  otherwise  be  sabject,  or  legalize  any  act 

or  deftnlt  that  wonld  but  for  the  Salmon  Fishery  Act,  1861,  be 

deemed  to  be  a  nnisance  or  otherwise  be  contrary  to  law  (k). 

Where  any  proceedings  are  instituted  by  any  complainant  Power  to 

sgiinst  any  person  for  the  recovery  of  any  penalties  alleged  to  undcr'pre- 

bave  been  ineorred  bv  him  nnder  the  5th  section  of  the  Salmon  ^.'"iftT*'®'^ 

•  deciued  by 

Fishery  Act,  1861,  if  snch  person,  hereinafter  referred  to  as  *'  the  jory. 
defeodant,"  on  i^pearing  before  the  justices  constituting  the 
coort  by  which  he  is  to  be  tried  in  pursuance  of  the  Salmon 
Fidiezy  Act,  1861,  alleges,  by  way  of  defence,  that  he  has  used  the 
^  practicable  means,  within  a  reasonable  cost,  to  render  such 
matter  harmless,  and  proves  to  the  satisfaction  of  the  court  that 
in  the  erent  of  the  complaint  being  decided  against  him  the 
expense  of  permanently  preyenting  the  matter  complained  of 
voold,  exclnsire  of  coets,  exceed  100/.,  and  gives  security,  to  be 
approved  by  such  court,  duly  to  prosecute  his  appeal  and  to 
abide  the  event  thereof,  all  proceedings  before  the  justices  shall 
be  stayed,  and  it  shall  be  lawful  for  such  complainant  to  bring 
aa  action  in  one  of  her  Majesty's  superior  courts  of  law  at 
Westminster  against  the  defendant;  and  the  plaintiif  in  such 
action  shall  deliver  to  the  defendant  an  issue  or  issues  whereby 
the  question  whether  he  has  used  the  best  practicable  means, 
^thin  a  reasonable  cost,  to  render  such  matter  harmless  may  be 
tried;  and  the  form  of  such  issue  or  issues,  in  case  of  dispute,  or 
in  the  case  of  non-appearance  of  the  defendant,  shall  be  settled 
hj  the  court  in  which  the  action  is  brought,  and  such  action  shall 
be  prosecuted  and  issue  or  issues  tried  in  the  same  manner  and 
sabject  to  the  same  incidents  in  and  subject  to  which  actions 
reprosecuted  and  issues  tried  in  other  cases  within  the  jurisdic- 
tion of  snch  court,  or  as  near  thereto  as  circumstances  admit  {x). 

The  verdict  of  the  jury  on  such  issue  shall,  unless  the  court  EAect  of 
before  which  the  same  is  tried  orders  a  new  trial,  be  conclusive  ^"^ 


(i»)  24  &  26  Vict  c.  109,  s.  5. 
ix)  Sect.  6. 


360  LAW  OF  SALMON  FISn£BI£S. 

as  to  the  qnestiona  inTolTed  in  any  sabaeqaent  proceedings  tbiil 

ma  J  be  had  for  the  recovery  of  any  penaltiea  in  pnrsaaDce  of  tbe 

said  Salmon  Fishery  Act,  1861,  and  any  costs  that  Dty  bixt 

been  incurred  before  the  jostices  by  the  parties  to  nch  idkii 

shall  be  deemed  to  be  costs  incured  in  snch  actioDy  and  be  pt;- 

able  accordingly  (y). 

Extension  of        The  provisions  of  the  thirty-second  section  of  the  **  Kslkkos 

iiciotts  in^       Injnries  to  Property  Act"  (2),  so  far  as  they  relate  to  poiaooiBg 

June*  Act.**      any  water  with  intent  to  kill  or  destroy  fiah,  shall  be  eztendcd 

and  apply  to  salmon  riyers,  as  if  the  words  ''or  in  soj  ninMo 

river "  were  inserted  in  the  said  section  in  lien  of  the  vndi 

**  private  rights  of  fisheiy  "  after  the  words  '<  nozions  msterial  in 

any  snch  pond  or  water"  (a). 

For  the  provisions  of  the  Gas  Ganses  OonaolidatioiiAct(^) 
as  to  pollutions  by  gas,  see  Appendix. 


(y)  24  &  25  Vict  c.  109,  s.  7. 
(z)  See  Appendix. 

(a)  36  &  37  Vict  c  71,  s.  13. 

(b)  10  Vict  c.  16. 
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CHAPTER  XI. 

CENTRAL  AUTHORITY. 

The  central  authority  over  all  the  salmon  fisheries  centmi 
in  Engknd  and  Wales  is  the  Secretary  of  State  luhenes 
for  the  Home  Department  (a) ;  it  is  his  duty  to  Home  uiBee. 
approve  all  fish  passes^  bye-laws,  licence  duty,  and 
io  all  superintending  work  that  the  Salmon  Fishery 
Acts,  1861  to  1873,  require  to  be  done. 
The  chief  of  the  acts  he  is  required  to  do  are —  Acts  to  be 
1.  To  approve  of  fish  passes  for  fishing  miU-  secretary  of 

dams. 
2*  To  authorize  boards  of  conservators  or  the 
proprietors  of  fisheries  to  attach  fish  passes 
of  approved  form  and  dimensions  to  weirs 
in  existence  on  the  6  th  August,  1861. 

3.  To  make  regulations  as  to  fishing  weirs. 

4.  To  form  and  define  fishery  districts. 

5.  To  alter  fishery  districts. 

6*  To  consent  to  boards  of  conservators  mort- 
gaging their  licence  duties. 

7.  To  approve  of  the  scale  of  licence  duties. 

8.  To  consent  to  the  imposition  of  additional 

licence  duty. 

9.  To  consent  to  the  variation  of  licence  duty. 


{a)  24  &  26  Vict.  c.  109, 8.  31. 
B. 
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10.  To  approve  of  alterations  in  existing  fish 

passes. 

11.  To  consent  to  the  variation  of  the  number 

of  members  of  boards  of  conservators. 

12.  To  approve  bye-laws. 

13.  To  sanction  compulsory  purchase  of  weirs  bj 

boards  of  conservators. 

14.  To  sanction  compulsory  purchase  of  land  for 

fish  passes. 

15.  To  approve  of  the  placing  of  gratings  and 

the  widening  of  channels. 
JlIhSrilTu)**'  ^^^  Sahnon  Fishery  Act,  1861,  which  vested  the 
be  appointed,  general  superintendence  of  the  salmon  fisheries  of 
England  in  the  Home  Office,  authorized  the  ap- 
pointment of  two  inspectors  of  fisheries,  and  em- 
powered the  Home  Secretary  to  assign  them  their 
duties,  and  pay  them  such  salaries  as  the  commis- 
sioners of  the  treasury  should  from  time  to  time 
determine  (6). 

The  inspectors  were  originally  appointed  for 
three  years,  but  their  appointment  has  been  con- 
tinued firom  time  to  time  by  various  acts  of  parlia- 
ment, the  last  continuance  act  being  passed  in 
1872. 

The  Home  Office  is  empowered  to  ranore  the 
inspectors  firom  time  to  time,  and  appoint  others 
in  their  places  (&). 
S^p^A:.'  The  Salmon  Fishery  Act,  1861,  requires  the 

Home  Office  annually  to  lay  before  parliament 
reports  from  the  inspectors,  containing  as  fcr  w 

{b)  24  &  25  Vict.  c.  109,  s.  31. 
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practicable  a  statistical  account  of  the  fisheries, 
with  sach  other  information  as  they  can  collect, 
and  anj  suggestions  they  may  have  to  offer  for 
their  improvement  (c). 

In  order  to  enable  them  to  do  this,  the  Salmon  Betanu. 
Fishery  Act,  1873,  provides  that  the  clerk  of 
each  board  of  conservators  shall,  once  a  year,  for- 
ward to  the  Home  Office  before  such  date  as  the 
secretary  of  state  may  fix,  an  annual  return  in 
such  form,  and  made  up  to  such  date  as  he  shall 
appoint,  and  containing  such  information  as  he 
may  require.  And  any  clerk  refiising  or  neglect- 
ing to  make  such  return  is  liable  to  a  penalty 
ofU(rf). 

In  order  to  try  the  legality  of  the  various  fish-  spedai  coir- 
ing  weirs,  fishing  mill-dams  and  fixed  engines  for  Entrush 
catching  or  fiwihtating  the  capture  of  sahnon  "*'''"^" 
throughout    England   and  Wales,  the    Salmon 
Fishery  Act,  1865  (^),  empowered  the  Queen,  by 
warrant  under  the  royal  sign  manual,  to  appoint 
three  persons,  one  of  whom  was  to  be  a  barrister  of 
not  less  than  seven  years'  standing  at  the  bar,  to 
be  commissioners  for  that  purpose  {f).    The  com- 
missioners inquired  into  the  legality  of  most  of 
the  fishing  weirs,  fishing  mill-dams  and  fixed  en- 
gines throughout  the  country.    Some  few,  notably 
those  belonging  to  the  crown,  remained  in  diffe- 
rent places  to  be  inquired  into;  but  in  the  begin- 


(c)  24  &  25  Vict  c.  109,  b.  32. 
(rf)  36  &  37  Vict.  c.  71,  8.  63. 
(tf)  2S  &  29  Vict  c.  121,  w.  40-56. 
(/ )  Sect  46. 
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ning  of  the  year  1873  an  act  of  parliament  was 
passed  discontinuing  the  special  commissioners, 
and  providing  that  no  farther  appointments  should 
be  niade  under  the  Salmon  Fishery  Act,  1865  («). 
The  sections  of  the  act  giving  jurisdiction  to, 
and  the  regulations  for  procedure  before  the  spe- 
cial commissioners,  have  never  been  repealed  ; 
but  as  they  are  now  of  no  practical  importance  it 
will  only  be  necessary  to  print  them  without  any 
comment  on  their  provisions. 

« 

Statutes  relating  to  Central  Authority, 

Definition  of        Home  office  shall  mean  one  of  her  Majesty's  principal  secre- 

Horns  Office      .     •        ^   i^  i.    r  ^  \ 
and  Secretary   tanes  of  state  (/ ). 

of  State.  Secretary  of  state  shall  mean  one  of  her  Majesty's  principal 

secretaries  of  state  {g). 
General  The  general  saperintendence  of  the  salmon  fisheries  throngboat 

dSSS^Sr^'      England  shall  be  vested  in  the  home  office,  and  it  shall  be  lawful 
fisheries  by      for  the  home  office  to  appoint  two  inspectors  of  fisheries  for  three 
years,  to  assign  to  them  their  duties,  and  to  pay  to  them  such 
salaries  as  may  from  time  to  time  be  determined  by  the  commis- 
sioners of  her  Majesty's  treasury  (A). 

The  home  office  may  from  time  to  time  remore  the  said  in- 
spectors, and  appoint  other  persons  in  their  stead  (A). 
Annual  The  home  office  shall  annually  lay  before  parliament  reports 

in^ectora  to    ^^m  the  inspectors,  which  reports  shall  contain  as  far  as  may  be 

be  laid  before  practicable  a  statistical  account  of  the  fisheries,  with  such  other 
parliament. 

information  as  may  be  collected,  and  suggestions  offered  for  tb^ 

regulation  and  improyement  (i). 

Betums.  The  clerk,  secretary,  or  other  officer  where  there  is  no  clerk,  of 

every  board  of  conservators  shall  prepare  and  forward  to  the  home 

office,  before  such  date  as  the  secretary  of  state  shall  from  time 


{e)  36  Vict.  c.  13. 
(/)  24  &  25  Vict.  c.  109,  8.  4. 
Ig)  36  &  37  Vict.  c.  71,  s.  4. 
(A)  24  &  25  Vict.  c.  109,  s.  31. 
(i)  Sect.  32. 
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to  time  appoint,  an  annnal  retam  in  snch  form  and  made  np  to 
SDcfa  date  as  the  secretary  of  state  shall  from  time  to  time  ap- 
point Such  return  shall  contain  snch  information  as  the  said 
seoetaiy  of  state  shall  from  time  to  time  require;  and  any  snch 
penon  refusing  or  neglecting  to  make  such  retnm  shall  be  liable 
to  a  penalty  of  not  exceeding  II.  for  the  first,  and  not  less  than 
U  for  ererj  subsequent  refusal  or  neglect  (jfc). 

Her  Majesty  may,  bv  warrant  under  the  royal  sign  manual,  Appointment 
appomtany  nmnber  of  ^rsons  not  exceeding  three,  of  whom  one  ^j^^^r^^^^lTder 
Bhall  be  a  barrister  of  not  less  than  seven  years*  standing  al  the  *^s°  mAaDAU 
bar,  to  be  commissioners  under  the  Salmon  Fishery  Act,  1865, 
dmiog  her  Majesty's  pleasure,  and  upon  eyery  yacancy  in  the 
(^fice  of  any  oommissioner  by  death,  resignation,  or  incapacity 
to  ict  may  appoint  some  other  fit  person  to  fill  the  yacancy: 
provided  always,  that  in  the  case  of  a  yacancy  by  the  death, 
resignation,  or  incapacity  of  the  commissioner  required  by  this 
act  to  be  a  barrister,  another  barrister  qualified  as  aforesaid  be 
appointed  in  his  place  (Z). 

Tht  eommissioners  appointed  under  the  Salmon  Fishery  Act,  Commit- 
1865,  shall  be  styled  *'the  special  commissioners  for  English  bave?com- 
fisheries;"  they  shall  cause  to  be  made  for  their  commission  such  ^^  *^' 
aesl  or  seals  as  they  may  require;  and  any  summons,  order,  war- 
rant, or  other  instniment  or  copy  thereof,  purporting  to  be  sealed 
^th  the  seal  of  Uie  commissioners,  and  to  be  signed  as  herein- 
after mentioned,  shall  be  receiyed  in  eyidence  without  any  further 
proof  («). 

No  commissioner  shall  during  his  continuance  in  office  be  Commia- 
eapable  of  being  elected  or  of  sitting  as  a  member  of  the  house  glun'pvua-^ 
of  commons  (n).  meut. 

The  oommissionen  of  her  Majesty's  treasury  may  from  time  The  treuary 
to  time  fix  such  sal&ries  as  they  may  think  fit  for  the  commis-  ^^  and  ap-^' 

nonets  hereby  appointed,  and  also  appoint  such  additional  ppinta^sai. 

J      yj^         ,  ri  ,         . ,  .      tionalofflcera. 

officen,  clerks,  and  senrants  at  snch  salaries  as  the  said  commis- 

sioners  of  the  treasury  may  think  proper  and  necessary,  and  from 
time  to  time  dismiss  such  officers,  clerks,  and  servants,  and  ap- 
point others  in  their  place  (0). 

( *)  36  &  87  Vict.  c.  71,  s.  03. 
(0  28  &  29  Vict.  c.  121,  s.  46. 
(to)  Sect  47. 
(n)  Sect.  48. 
(0)  Sect  50. 
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Duration  of 
office  of  com* 
mlasioDen. 


Commls- 
pionen  to 
inquire  as  to 
fixed  englnef . 


Certificate  at 
tu  privileged 
engines. 


Commis- 
sioners to 
inquire  as  to 
fishing  weirs. 


The  offices  of  the  said  communoneEB,  and  all  powers,  rights^ 
and  prinleges  pertaining  thereto,  ahall  continue  in  force  for  two 
jrears,  and  from  thenceforth  nntil  the  end  of  the  next  session  of 
parliament  (n). 

Subject  to  snch  appeal  as  is  hereinafter  mentioned,  the  com- 
missioners m&j  inquire  into  the  legality  of  all  fixed  engines 
erected  or  used  for  catching  salmon  within  the  limits  of  the 
Salmon  Fishery  Acts,  1861  and  1865,  and  abate  and  remoTe  all 
inch  as  are  not  prored  to  their  satisfaction  to  be  privileged  (<»). 

Where  a  claim  is  made  by  any  person  on  behalf  of  a  fixed 
engine  that  it  is  privileged,  the  commissioners  shall,  on  proof 
being  given  to  their  satisfaction  that  such  engine  is  privileged, 
certify  to  that  effect,  stating  in  the  certificate  the  situation,  size, 
and  description  of  the  engine.  A  certificate  g^ven  in  pursuance 
of  this  section  shall  be  deemed  to  be  an  order  of  the  commis- 
sioners, and  to  be  subject  to  appeal  as  such.  If  unappealed  from, 
or  as  confirmed  or  amended  on  appeal,  snch  certificate  shall  be 
conclusive  evidence  that  the  engine  is  a  privileged  engine  within 
the  meaning  of  the  Salmon  Fishery  Acts,  1861  and  1865,  but  the 
certificate  shall  not  render  any  engine  legal  that  would  be  other- 
wise illegal  by  reason  of  its  being  injurious  to  navigation  {p). 

Subject  to  such  appeal  as  is  hereinafter  mentioned,  the  com- 
missioners may  inquire  into  the  legality  of  all  fishing  weirs  and 
fishing  mill-dams  throughout  the  limits  of  the  Salmon  Fishery 
Acts,  1861  and  1865,  and  shall  remove  snch  fishing  weirs,  and 
cause  to  be  rendered  incapable  of  catching  fish  snch  fishing  mill- 
dams  as  are  in  contravention  of  the  Salmon  Fishery  Act,  1861; 
provided  that  where  a  fishing  weir  is  illegal  only  by  reason  of 
its  not  having  a  free  gap  as  required  by  law,  or  a  fishing  mill- 
dam  is  illegal  only  by  reason  of  its  not  having  a  fish  pass  at- 
tached thereto  as  required  by  law,  this  section  shall  not  empower 
the  commissioners  to  remove  such  fishing  weir  if  an  undertaking 
be  entered  into,  to  the  satisfaction  of  the  commissioners,  by  tho 
owner  or  other  person  interested  in  snch  weir,  to  make  a  legal 
free  gap  therein  within  a  reasonable  time  to  be  prescribed  by  the 
commissioners,  and  a  free  gap  is  made  accordingly,  or  to  cause  to 
be  rendered  incapable  of  catching  fish  sdch  fishing  mill-dam  if  a 


(n)  28  &  29  Vict.  c.  121,  s.  51. 
(o)  Sect.  40. 
( i?)  Sect.  41. 
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like  ondertaking  be  entered  into  to  attach  a  fiah  paas  thereto,  as 
raqoiied  bjr  law,  within  a  reasonable  time  to  be  prescribed  by  the 
commiwrionerg,  and  soch  fish  pass  be  attached  accordingly  (g). 

The  commiswionerB  shall  advertise  in  some  daily  morning  Notices  of 
London  newspaper,  and  in  some  newspaper  ciicnlating  in  the  dis-  miniouen. 
trict  in  which  any  salmon  rirer  or  part  of  a  riTer  is  sitnate,  notice 
of  the  place  where  and  time  when  they  will  be  prepared  to  hold 
s  coort  for  determining  the  legality  of  all  fishing  weirs,  fishing 
mill-dams,  and  fixed  engines  on  that  river  or  part  of  a  river. 

The  advertisement  in  the  said  newspapers  shall  be  inserted  at 
loat  twenty-eight  days  before  the  time  at  which  any  ooort  men- 
timed  thotein  is  appointed  to  be  held.  The  oommiesioners  may 
titer  any  place  or  time  mentioned  in  snch  advertisements,  on 
gimg  notice  of  snch  alteration  in  snch  manner  as  the  commis- 
Eioners  may  think  best  calculated  to  insore  to  the  parties  in- 
terested knowledge  of  snch  alteration.  The  above-mentioned 
tdTertisement  shall  he  in  the  form  marked  A.  in  the  second 
Khedale  to  the  Salmon  Fishery  Act,  1866,  or  as  near  thereto  as 
dicomstsnces  admit  In  addition  to  the  foregoing  advertise- 
meati,  the  commisBioners,  at  least  fourteen  clear  days  before 
ttterbg  upon  an  inqoiry  as  to  the  legality  of  any  fishing  weir, 
fishing  null-dam,  or  fixed  engine,  shall  serve  a  notice  on  the 
o*Ber  or  one  of  the  owners  of  snch  fishing  weir,  fishing  mill-dam, 
ot  fixed  engine  to  appear  before  them  at  a  place  and  time  men- 
tioned in  soch  notice. 

S«Tice  of  a  notice  under  this  section  may  be  made  either  by 
deUTering  the  notice  personally  to  snch  owner,  or  leaving  it  at 
or  sending  it  hy  post  in  a  registered  letter  to  his  last  known  place 
^  abode,  or,  if  the  owner  cannot  be  ascertained  after  due  in- 
quiry, by  posting  a  copy  of  the  notice  on  the  fishing  weir,  fishing 
null-dam,  or  fixed  engine  that  forms  the  subject  of  the  inquiry. 

The  notice  shall  bo  in  the  form  marked  B.  in  the  second 
Kbedole  to  the  Salmon  Fishery  Act,  1865,  or  as  near  thereto  as 
circQinstances  admit,  and  may  be  addressed  as  appears  in  the 
>ud  icfaedule,  and  need  not  contain  the  name  of  any  person. 

For  the  purposes  of  this  section  any  person  for  the  time  being 
f^Ting  the  profits  or  a  share  of  the  profits  of  the  salmon 
caught  by  such  fishing  weir,  fishing  mill-dam,  or  fixed  engine 
>hsll  be  deemed  to  be  the  owner,  but  in  addition  to  any  owner 

(j)  28  &  29  Vict  c.  121,  s.  42. 
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the  commissioners  shall  hear  any  person  appearing  before  then, 
whether  legally  interested  or  not  in  a  fishing  weir,  filling  mifi- 
dam,  or  fixed  en^e. 

Any  person  obstmcting  or  refusing  access  to  any  officer  c£  the 
commissioners  who  may  be  desirons  of  posting  any  notice  is 
pnrsnance  of  this  section  on  a  fishing  weir,  fishing  miS-dam,  or 
fixed  engine  shall  be  liable  to  a  penalty  not  exceeding  fire  pounds 
for  each  offence,  and  any  person  de&cing,  destroying,  or  remcf- 
ing  any  snch  notice  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings ;  and  a  notice  shall  be  deemed  to  have  been  My 
posted  where  the  non-posting  thereof  has  been  oocasiooed  by 
some  person  obstmcting  or  refusing  access  to  the  officer  about  to 
post  the  same. 

The  production  of  a  copy  of  a  newspaper  oontainiog  aor  id- 
▼ertisement  required  by  this  act  shall,  for  the  purposes  of  this 
act,  be  evidence  of  such  adrertisement  having  been  given  it  tbe 
time  at  which  the  newspaper  bears  date  (r). 
Hoftring  M  to      On  the  appearance  of  the  owner  or  other  persons  for  <fr 
lued' engines.  Ag<^u>Bt  any  fishing  weir,  fishing  mill-dam,  or  fixed  engine^  and 
after  hearing  what,  if  anything,  is  alleged  by  him  or  theo,  or  on 
his  or  their  behalf,  or  in  tbe  absence  of  any  such  persons,  if  tbej  or 
any  of  them  do  not  appear,  and  the  commissioners  are  sstiified 
by  eyidence  on  oath  that  the  notices  required  by  the  set  hsve 
been  given,  the  commissioners  shall  decide  as  to  the  legtlity  or 
illegality  of  the  fishing  weir,  fishing  mill-dam,  or  fixed  eDgiae, 
and  in  the  event  of  their  decision  being  in  favour  of  its  illegality 
they  may,  by  warrant  under  thor  hands,  order  the  ownsr  to 
remove  a  fishing  weir,  or  render  incapable  of  catching  fish  s 
fishing  mill-dam,  where  the  law  requires  such  fishing  war  or 
fixed  engine  to  be  removed,  or  such  fishing  mill-dam  to  be  rb> 
dered  incapable  of  catching  fish,  to  the  satisfaction  of  tbe  oon- 
misdoners,  within  a  reasonable  time  to  be  prescribed  in  the 
order,  not  being  less  than  three  months;  and  in  case  the  owner 
fails  to  comply  with  the  directions  of  the  order,  then  the  oooi- 
missioners  may,  by  warrant  nnder  their  hands,  anthori»  UT 
constable  or  other  person,  at  the  expense  of  the  owner,  to  esnj 
their  order  into  effect    The  commissioners  may  sell  any  fixed 
engine,  or  any  materials  belonging  to  any  fishing  weir  or  fidiing 

(r)  28  &  29  Vict  c.  121,  s.  48. 
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miD-dAm,  thftt  are  zemoTed  in  pnnnftnce  of  this  act,  and  apply 
the  proeeeds  of  the  sale  in  defraying  any  coBts,  charges,  and 
expenses  incident  to  canring  their  order  into  effect  in  reference 
to  nch  filling  ireir,  fishing  mill-dam,  or  fixed  engine,  and  shall 
render  the  snrplna,  if  any,  to  the  persons  they  may  deem  en- 
dUed  thereto. 

Profided  that  if  it  is  prored  to  the  satisfaction  of  the  commis- 
sioiieri  that  any  poets  or  other  materials  belonging  to  an  illegal 
fishing  wdr  or  fixed  engine  ordered  to  be  remoTed  may  be 
cipable  of  being  used  by  any  person  as  evidence  of  title  to  any 
foreshore  or  other  land,  the  commissioners  shall,  instead  of 
ordering  the  entire  remoyal  of  snch  posts  or  materials,  require 
the  fishing  weir  or  fixed  engine  to  be  destroyed  so  far  only  as 
they  may  in  their  discretion  think  necessary  in  order  to  prevent 
in  being  need  for  fishing  pnrposes  («). 

If  any  person  feels  aggrieved  with  any  decision  of  the  com-  Appeal  from 
nuBsioners  the  person  aggrieved  may  appeal  as  follows;  that  is  s^^^°c^. 
to  asy,  minionen. 

1.  The  appeal  shall  be  to  one  of  her  Majesty's  superior  courts 

of  law  at  Westminster. 

2.  The  appeal  shall  be  by  special  case  stating  the  facts  and  the 

grounds  for  the  decision. 

3.  The  special  case  shall  be  settled  by  the  commissioners  upon 

the  application  of  the  appellant  to  be  made  in  writing 
within  fourteen  days  after  the  delivery  of  the  decision, 
and  not  afterwards;  and  if  the  appellant  be  dissatisfied 
with  the  special  case  as  settled  by  the  commissioners,  he 
may  have  the  same  settled  by  a  judge  of  one  of  the  said 
superior  courts,  on  summons,  at  chambers. 

4.  Before  the  delivery  of  the  case  to  the  appellant  he  shall 

enter  into  a  recognizance  before  the  said  commissioners 
or  a  justice  of  the  peace,  with  or  without  sureties,  and  in 
such  sum  as  the  commissioners  or  the  justice  think  fit, 
conditioned  to  prosecute  without  delay  the  appeal,  and  to 
submit  to  the  judgment  of  the  appellate  court,  and  to 
pay  such  costs  as  may  be  awarded. 
6.  The  special  case  shall  be  signed  by  the  commissioners,  and 
shall  be  delivered  to  the  appellant  by  the  commissioners. 

(#)  28  &  29  Vict  c.  121,  s.  44. 
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6.  On  the  receipt  of  the  special  case  the  appellant  shall  witbk 

fourteen  da3r8  transmit  by  post  or  othenrise  the  onfjatl 
case  to  the  proper  officer  of  the  appellate  coarL 

7.  When  a  party  gives  in  good  ^th  notice  of  an  sppetl 

nnder  this  section,  bnt  omits  throng  mistake  to  do  ffime 
act  necessary  to  perfect  the  appeal,  the  appellate  court 
may  permit  an  amendment  on  snch  terms  as  it  thinks 
just 

8.  After  the  decision  of  the  appellate  oonxt  has  been  gives 

on  a  case  stated  as  aforesaid,  the  oommissiooen  dull 
have  the  same  powers  to  enforce  that  dednon,  whco 
affirmed  or  amended,  as  they  would  have  had  to  have 
enforced  their  original  decision  if  it  had  not  bees  up- 
pealed  from. 

9.  Saye  as  hereinbefore  yaried,  the  provisions  of  the  SaniBiaij 

Jurisdiction  Act  of  the  twentieth  and  twenty-finit  jua 
of  her  Majesty's  reign,  chapter  forty-three,  as  to  tl» 
powers  of  the  superior  court,  as  to  directing  a  apecul 
case  to  be  stated,  as  to  the  enforcing  of  reoognisuces, 
and  as  to  all  other  matters,  shall  apply  to  an  appetl 
nnder  this  section  in  the  same  manner  as  if  the  voids 
*' justice  or  justices"  in  the  said  Summary  Jnriadidion 
Act  included  the  special  commissioners  appcHoted  under 
this  act 

10.  Any  act  required  by  this  section  to  be  done  bj  the  oom- 
missioners  may  be  done  by  any  two  of  them,  of  wfaom  the 
barrister  shall  be  one(t). 

Acts  of  the  All  warrants  for  the  removal  of  any  fishing  weir  or  fiied 
engine,  or  for  the  alteration  of  any  fishing  mill-dam,  ehall  be 
signed  by  two  at  least  of  the  oonunissioners,  and  all  ciK> 
relating  to  the  removal  of  such  fishing  weir  or  fixed  engine)  or 
alteration  of  any  fishing  mill-dam,  shall  be  heard  by  all  the 
commissioners,  but  the  opinions  of  two  of  them,  of  whom  tbe 
said  barrister  shall  be  one,  shall,  in  case  of  difference,  decide  boj 
question ;  any  other  acts,  except  as  aforesaid,  authorized  to  be 
done  by  the  commissioners  may  be  done  by  any  one  of  them,  md 
any  notice  or  other  instrument  nnder  the  seal  of  the  commiS' 


(0  28  &  29  Vict  c.  121,  s.  45. 
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lioDen^  isd  dgned  by  any  p«noii  delegated  by  them,  shall  be 
deemed  to  be  Baffidently  executed  («). 

The  commisnonera  may  esuunine  any  witneaaea  on  oath»  and  Powera  of 
vith  nqwct  to  enforcing  the  attendance  of  witneues,  and  the  ^J^||^ 
pfodnctioQ  of  deeds,  books,  papen  and  documents,  shall  have 
the  asme  powers  as  the  judges  of  one  of  her  Majesty's  superior 
coorts  of  Westminster  have  for  such  or  the  like  purposes;  more- 
OTcr  it  shall  be  lawful  for  the  commisstoners  to  order  any  person 
to  be  remoTed  from  their  court  who  may  interrupt  the  businees 
of  the  ooort,  or  refuse  to  obey  their  lawful  orders  in  respect  of 
the  same ;  and  it  shall  be  the  duty  of  the  chief  constable,  com- 
missioiier  or  chief  officer  of  police  of  the  county,  city,  borough 
or  place  in  which  the  court  is  held  to  take  care  that  an  officer  of 
police  do  attend  that  court  during  ita  sitting  for  the  purpose  of 
keeping  order  therein,  and  to  carry  into  effect  any  such  order 
of  the  oomnussionerB  as  aforesaid  (ar). 

Copies  of  orders  of  the  commissioners  made  in  pursuance  of  Copies  o( 
this  act,  with  the  accompanying  plana  and  maps,  if  any,  shall  be  ^mmis- 
depositod  with  the  clerk  of  the  peace  of  the  county  where  any  >toiiera. 
engine  or  any  subject-matter  to  which  such  order  relates  is 
atoate;  and  any  copy  of  such  order,  plan  or  map  purporting  to 
be  stamped  with  the  seal  of  the  commissioners  shall  be  admissible 
io  eridence,  and  any  copy  of  any  certificate  or  order  of  the  said 
eecretaiT  of  state  in  pursuance  of  the  Salmon  Fishery  Acts, 
IS6I— 1860,  or  either  of  them,  purporting  to  be  stamped  with 
the  official  stamp  of  the  office  of  the  said  secretary,  and  to  be 
ngned  by  any  person  by  order  of  the  said  secretary  of  state,  shall 
also  be  admissible  in  evidence  Qf). 

Every  person  who  upon  examination  before   the  commis-  Penalty  for 
sionera,  or  any  one  of  them,  wilfully  gives  false  evidence,  and  ^[^^  •^^•r- 
cveiy  person  who  wilfully  swears,  affirms  or  declares  falsely  in 
U)T  affidavit  relating  to  any  matter  within  the  cognizance  of  the 
commissionerB,  shall  be  liable  to  the  pains  and  penalties  of  per- 

m  (0- 

Proceedings  before  the  commissioners  shall  not  abate  or  be  Proc'edinirs 
iospended  by  any  death  or  transmission  or  change  of  interest ;  SJ^j^ff^" 

(»)  28  &  29  Vict.  c.  121,  s.  49. 
(d?)  Sect.  52. 
(y)  Sect.  63. 
(i)  Sect.  54. 
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bnt  in  anr  ■Qcb  cne  of  death  or  truisDiiarioa  or  change  d 

interest  it  shall  be  lawful  for  the  commiasioima,  when  tbej  m 

fit,  to  require  notices  to  be  giren  to  peraons  becoming  interested, 

or  to  make  anj  oders  for  continoing,  soqiending  or  CHiTiBgon 

the  proeeedinga*  or  otherwise  in  relation  thereto^  whidi  to  the 

ooamisBMoen  appears  jnst  (a). 

DtoBoatiim.        After  die  24th  April,  1873,  the  offices  of  the  speaai  comffli»> 

ciAi  Mberr      sioDcts  appointed  under  the  Salmon  Fishery  Act,  1865,  and  aD 

mnmftMVw.    powers  rights  and  priyileges  pertaining  thereto,  shall  deiermiae, 

t»hl9  Tiet   without  prejudice  nererthekss  to  anything  done  bj  the  said  oom- 

^  *  '  misBoners  before  that  date,  and  no  further  appointment  of  socb 

commissionerB  shall  be  made  under  the  said  act  {h). 

(a)  28  &  29  Vict  c.  121,  s.  55. 
(»)  36  Vict  e.  13. 
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CHAPTER  XII. 

LEGAL  PROCEDURE. 

The  penalties  imposed  bj  the  Salmon  Fishery 
Acts  or  to  be  imposed  by  any  bye-law  made  under 
the  Salmon  Fishery  Act,  1873,  and  the  following 
sams  of  money,  costs  and  expenses: — 
Expenses  of  repairing  injuries  to  fish  passes  Expense* 
under  the  23rd  section  of  the  Salmon  Fishery  »uminariiy 

'*    under  the 

Act,  1861(a);  2?*^°  a- 

Expenses  of  making  a  fish  pass  in  weirs  raised 

or  altered  since  the  6th  August,  1861  (&) ; 
The  returning  officer^s  expenses  at  elections  (c); 
C(Mnpensation  under  50/.  to  be  paid  for  the 
compulsory  purchase  of  lands  for  fish  passes 
or  gratings  (d) ; — 
are  to  be  recoyered  within  six  months  after  the 
offence  has  been  committed,  or  the  money  ex- 
pended under  the  proyisions  of  the  statute  known 
as  Jervis's  Act(tf),  by  which  the  procedure  before  Procedare. 

.  .  ,         iz/.v-n       before  ju»- 

magistrates  m  petty  sessions  is  regulated  (/ ).    By  ticet. 
this  act  it  is  proyided,  that  an  ofiender  may  be 
summoned  in  all  cases  where  an  information  is  laid 

(a)  24  ft  25  Vict.  c.  109,  8.  23. 

(ft)  Sect  25 ;  36  ft  37  Vict.  c.  71,  8.  46. 

{c)  36  ft  37  Vict  c.  71,  s.  31. 

(f)  Sect.  64. 

(e)  11  ft  12  Vict.  c.  43.    See  this  act  in  the  Appendix. 

(/)  36  ft  37  Vict  c.  71,  8.  62. 
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against  him.  If  he  disobeys  the  summons  a  war- 
rant may  issue.  Witnesses  can  be  compelled  to 
attend^  and  on  refusing  to  attend  or  to  be  ex- 
amined may  be  imprisoned  for  any  term  not  ex- 
ceeding seven  days.  Costs  may  be  awarded  to 
either  party.  Costs  are  recoverable  by  distress, 
or  in  default  by  imprisonment  not  exceeding  a 
month  with  or  without  hard  labour.  On  convic- 
tion penalties  may  be  levied  by  distress,  or  in  de- 
fault  of  distress  the  defendant  may  be  imprisoned 
for  any  term  not  exceeding  three  months  with  or 
without  hard  labour.  The  information  may  be 
laid  before  one  justice,  but  must  be  heard  by  two, 
except  in  the  case  of  a  metropolitan  police  magfis- 
trate  or  alderman  in  the  cityof  Lond^,  who  Ij 
act  alone  {d  ). 

^t^^^iSaes  ^y  *^®  Salmon  Fishery  Act,  1861  (e),  half 
the  penalty  went,  if  the  court  thought  fit,  to  the 
complainant. 

The  forfeitures  were  to  be  disposed  of  as  the 
court  should  direct  and  the  proceeds  applied  in 
the  same  way  as  the  penalty. 

By  the  Salmon  Fishery  Act,  1865  (/),the  whole 
of  the  penalty  and  the  proceeds  of  any  forfeiture 
were  to  be  paid  to  the  board  of  conservators  to  be 
applied  for  the  purposes  of  the  Salmon  Fishery 
Acts,  if  the  penalty  had  been  recovered  on  the 
complaint  of  the  board.     But  it  having  been  held 
by  various  petty  sessions,  that  unless  the  corn- 
et) See  the  chief  sections  of  the  act  set  oat  in  the  Appendix. 
(e)   24  &  25  Vict.  c.  109,  s.  35. 
(/)  28  &  29  Vict.  c.  121,  s.  62. 
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plaint  was  actually  ingtitated  by  the  board,  the  Application 
insdtution  by  a  water  bailiff  or  person  authorized 
bj  them  not  being  held  sufficient,  it  is  now  pro- 
vided that  all  monies  received  and  penalties  re- 
oorered  under  the  Salmon  Fishery  Acts  or  either 
of  them  on  the  complaint  of  a  board  of  conser- 
Tators,  or  of  any  officer  or  of  any  person  autho- 
rized by  a  board  of  conservators,  are  to  be  paid  to 
them  to  be  applied  by  them  for  the  purposes  of  the 
Salmon  Fishery  Acts,  1861  to  1873,  unless  the 
court  for  some  special  reason  otherwise  order  (y). 

The  word  court  means  two  or  more  magistrates 
assembled  in  petty  sessions  (A). 

The  penalties  under  the  Salmon  Acts  Amend-  Becoreiyof 

''  penalties 

ment  Act,  1863,  in  England  and  Wales,  except  under  the 

^  *      Salmon  Acts 

within  the  limits  of  the  Tweed  Fisheries  Act,  are  ^™«n22i"*' 

'  Act*  1863. 

to  be  recoTered  in  the  same  way.  In  Ireland  in 
the  way  prescribed  in  the  act  to  regulate  the  Irish 
fisheries  (5  &  6  Vict.  c.  106).  In  Scotland,  ex- 
cept within  the  limits  of  the  Tweed  Fisheries  Act, 
in  the  way  prescribed  in  the  Salmon  Fisheries 
(Scotland)  Act,  1862  (25  &  26  Vict.  c.  97) ;  and, 
within  the  limits  of  the  Tweed  Fisheries  Act,  in 
the  manner  prescribed  in  the  Tweed  Fisheries 
Act,  1857  (20  &  21  Vict  c.  cxlviii)(i). 

Although  the  River  Esk  is  by  the  Salmon 
Fishery  Act,  1866  (A),  to  be  deemed  within  the 
limits  of  the  English  Salmon  Fishery  Acts,  all 

offences   against   those    acts   committed    within 

• 

(p)  86&37  Vict.  c.  71,8.62. 
(A)  24  &  26  Vict.  c.  109,  8.  4. 
(i)  26  Vict.  c.  10,  8.  4. 
(A)  28  &  29  Vict.  c.  121,  s.  63. 
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Minlmam 
penalties. 


IiDprisOD* 
meut  for 


Scotcli  jurisdiction  are  to  be  recovered  in  the  way 
directed  in  the  Scotch  Salmon  Fishery  Act, 
1862  (25  &  26  Vict.  c.  97)  (A). 

The  penalty  on  a  second  conviction  for  any 
offence  against  the  Salmon  Fishery  Acts  must  be 
at  least  half  the  maximum  penalty  that  can  be 
given,  but  the  magistrate  need  not  fine  more  than 
2/.  10^.,  and  the  offender,  if  a  licensee,  on  this  and 
every  subsequent  conviction,  in  addition  to  the 
penalty  forfeits  his  licence.  On  a  third  offence 
the  magistrate  must  fine  at  least  5/.,  and  on  a 
fourth  or  subsequent  offence  (/)  the  fiill  penalty 
must  be  inflicted. 

Instead  of  imposing  a  pecuniary  penalty  when 
thini  offence   a  pcrsou  is  couvictcd  a  third  time  for  using:  or 

In  certain  .         ,         •  .  . 

having  in  his  possession  any  light  for  the  purpose 
of  catching  salmon,  trout  or  char;  using  or  having 
in  his  possession  any  otter  lath,  jack,  wire,  snare, 
spear,  gaff,  strokehall,  snatch,  or  like  instrument 
for  catching  or  killing  salmon,  trout  or  char;  using 
any  fish  roe  for  the  purposes  of  fishing,  or  buying, 
selling  or  exposing  for  sale,  or  having  in  his 
possession  any  salmon,  trout  or  char  roe  ;  taking 
any  unclean  or  unseasonable  salmon,  or  buying, 
selling,  or  having  in  his  possession  any  unclean 
or  unseasonable  salmon,  trout  or  char,  or  any  part 
of  one,  the  offender  may  be  imprisoned  for  any 
period  not  less  than  one  month  and  not  exceeding 
six  months  with  or  without  hard  labour  (m). 


(k)   28  &  29  Vict.  c.  121,  s.  63. 

(0    Sect.  67;  36  &  37  Vict.  c.  71,  8. 18. 

(w)  28  &  29  Vict.  c.  121,  s.  56;  36  &  37  Vict.  c.  71,  s.  18. 
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It  win  be  observed  that  the  section  as  to  mini- 
mum penalties  speaks  of  offences  against  the  Sal- 
mon Fishery  Acts,  and  so  the  minimum  penalties 
apply  if  the  second  conviction  is  for  a  wholly  dif- 
ferent ofience  than  the  first :  for  example^  suppose 
a  letuming  officer  was  convicted  of  violating  the 
provisions  of  the  act  as  to  election,  and  was  after- 
wards convicted  of  taking  samlets,  he  would  be 
liable  to  the  minimum  penalty  for  a  second  offence, 
and  the  magistrate  would  be  bound  to  fine  him  at 
least  fifty  shillings. 

In  order  to  &cilitate  the  boards  of  conservators,  Reooni  of 
m  proving  previous  convictions,  if  a  person  has  oonvicuon. 
been  previously  convicted  for  offences  against  the 
Sahnon  Fishery  Acts,  the  clerks  of  the  convict- 
ing justices  are,  within  one  month  from  the  date 
of  the  conviction,  to  forward  a  certificate  of  the 
conviction  to  the  clerk  of  the  board  of  conserva- 
tors, and  if  they  do  not  do  so  they  are  liable  to  a 
penalty  (n).  The  certificate  is  by  the  statute  made 
receivable  as  evidence  in  all  legal  proceedings. 

By  the  Salmon  Fishery  Act,  1865,  a  power  is  Appeal  to 
given  to  any  person  convicted  under  the  Salmon  '.^^ 
Fishery  Acts,  1861  and  1865,  which  power,  as 
tbe  acts  are  to  be  read  together,  extends  to  offences 
committed  under  the  Sahnon  Fishery  Act,  1873, 
to  appeal  to  the  quarter  sessions  for  the  county  or 
place  where  he  was  convicted.  Such  appeal  must 
^  brought  not  less  than  fift;een  days  nor  more  than 
four  months  firom  the  date  of  the  decision.    Notice 

(j»)  86  k  37  Vict.  c.  71,  8.  11. 
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of  the  intention  and  grounds  of  appeal  must  be 
given  in  writing  within  three  days  firom  the  deci- 
sion; and  within  the  same  time  the  appellant  must 
enter  into  recognizances  with  two  sureties  before 
a  justice  of  the  peace  to  try  the  appeal  and  abide 
the  judgment  thereon,  and  to  pay  such  oost^  as 
may  be  awarded.    The  quarter  sessions  or  general 
sessions  may  hear  the  appeal  at  once  or  adjouni 
it,  and  may,  after  hearing  the  appeal,  confinn, 
reverse  or  modify  the  decisions  of  the  petty  ses- 
sions, with  or  without  costs  to  either  party  (o). 
^r^^Slt^Jfr      Where,  under  the  5th  section  of  the  SalmOT 
Fishery  Act,  1861,  proceedings  are  taken  before 
petty  sessions    against   any  person  for  mixing 
poisonous  substances  in  rivers,  the  defendant,  if 
he  alleges  by  way  of  defence  that  he  has  taken 
the  best  practicable  means  at  a  reasonable  cost 
to  render  the  poisonous  substance  harmless,  and 
proves  that  the  expense  of  permanently  diverting 
the  pollution,  exclusive  of  legal  costs,  exceeds 
100/.,  on  giving  such  security  as  the  court  ehall 
approve  duly  to  prosecute  an  appeal  and  abide 
the  event  of  it,  the  proceedings  before  the  jus- 
tices are  to  be  stayed,  and  the  complainant  may 
bring  an  action  against  the  defendant  in  one  of 
the  superior  common  law  courts  to  try  the  ques- 
tion whether  the  defendant  has  used  the  best  prac- 
ticable means  within  a  reasonable  cost  to  render 
the  noxious  matter  harmless.   If  the  parties  cannot 
agree  upon  the  form  of  issue,  or  if  the  defendant 

(o)  28  &  29  Vict  c.  121,  &  65. 
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does  not  appear,  the  court  is  to  settle  the  issue; 
and  the  case  is  to  be  tried  in  the  same  way,  and 
be  subject  to  the  same  incidents,  as  actions  are 
tried  in  other  cases  in  that  couit(p). 

The  final  verdict  of  the  jury  on  the  trial  of 
sach  issue  is  to  be  condusiye  in  any  subsequent 
proceedings  under  the  section  in  regard  to  the 
pollution  complained  of.  And  all  costs  before  the 
jasdces,  and  costs  of  the  action,  will  have  to  be 
paid  by  the  unsuccessfid  party  (/?). 

It  is  needless  to  point  out  that  on  the  trial  of 
each  a  case  either  party  could  move  for  a  new 
trial,  or  on  any  point  of  law  that  might  arise 
appeal  to  the  Exchequer  Chamber  and  House  of 
Lords.  So  that  proceedings  under  these  sections 
seem  to  open  the  door  to  very  protracted  and  costly 
litigation.  This  is  most  likely  the  reason,  added 
to  the  difficulty  of  proving  that  the  poisonous  matter 
did  actually  poison  or  kill  fish,  that  no  proceedings 
under  this  section  seem  to  have  ever  been  taken. 

If  any  offence  against  the  Salmon  Fishery  Acts  jaricdietion. 
is  committed  in  any  water  forming  the  boundary  osenoe  on 
between  two  counties,  quarter  or  petty  sessional  connuet. 
districts,  it  may  be  tried  in  either  county  or  dis- 
trict (9),  or  if  it  is  committed  on  the  sea  coast  or  offence  at 
at  sea,  beyond  the  ordinary  jurisdiction  of  the 
magistrates,  it  is  to  be  tried  in  the  nearest  county 
adjoining  the  sea  coast  where  the  offence  was  com* 
mitted  (r). 

Cp)  24  &  26  Vict.  c.  109,  8.  6. 
Iq)  Sect  36. 
(r)  Sect  87. 
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In  consequence  of  the  decision  in  the  case  ol 
Reg,  V.  Allan  {r)y  the  6 1st  section  of  the  Salmon 
Fishery  Act,  1865^  provided  that  no  justice  of  the 
peace  should  be  disqualified  from  hearing  any  case 
arising  under  the  Salmon  Fishery  Acts^  1861  and 
1865,  by  reason  of  his  being  a  member  of  a  board 
of  conservators,  or  a  subscriber  to  any  society  for 
the  protection  of  salmon  or  trouL    In  that  case 
Joseph  Hodgson,  the  appellant  in  the  case  of 
Hodgson  v.  Little  («),  was  convicted  for  an  offence 
against  sect.  20  of  the  Salmon  Fishery  Act,  1861, 
in  not  having  removed  aU  fixed  engines  fit>ra  izi^ 
fishery  at  the  commencement  of  the  annual  dose 
time.    In  1861  the  Tees  Sahnon  Fishery  load- 
owners'  Association  was  formed  to  enforce  the 
provisions  of  the  Salmon  Fishery  Act,  1861,  sod 
otherwise  for  the  protection  of  the  breed  of  salmon 
under  certain  rules.     The  association  consisted  of 
two  classes  of  members :  first,  ordinary  members, 
owners  of  river  side  property  or  occupiers  of  the 
right  of  fishing  in  the  Tees  and  its  tributaries; 
secondly,  honorary  members  who  might  be  desi- 
rous of  promoting  the  objects  of  the  associatioD 
by  contributing  to  its  funds.     The  committee,  in 
the  event  of  proceedings  under  the  act  being  c(Hh 
sidered  necessary,  were  to  instruct  the  secretary 
to  enforce  its  provisions.     The  secretary  and  trea- 
surer were,  subject  to  the  approval  of  the  com- 
mittee, to  determine  what  proceedings  should  be 


(r)  4  B.  &  S.  915. 

(«)  16  C.  B.,  N.  S.  198.    See  anU,  p.  191 
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taken  against  any  person  acting  in  contravention  av-  ▼•  ^"on- 
of  the  law. 

Of  the  three  justices  who  convicted  Hodgson , 
B.  H.  Allan  was  an  ordinary  member  of  the 
association,  being  the  owner  of  property  having  a 
frontage  to  the  river,  and  had  a  right  of  fishing 
in  it  above  the  defendant's  fishery.  The  Rev.  J. 
Smith  was  an  active  member  of  the  committee, 
and  was  present  at  a  meeting  of  the  association 
when  a  resolution  was  passed  authorizing  proceed- 
ings to  be  taken  as  to  Hodgson's  locks.  J.  W. 
Pease  was  a  subscribing  member  of  the  associa- 
tion. The  information  was  laid  by  Robert  Little, 
a  watcher  appointed  and  paid  by  the  association. 

The  case  for  the  prosecution  was  conducted  by 
Joseph  Dodds,  an  attorney,  who  was  honorary 
secretary  and  treasurer  of  the  association,  and 
Little  was  the  principal  witness  on  behalf  of  the 
prosecution.  The  defendant  was  convicted,  fined 
18/.  and  costs,  and  a  portion  of  the  penalt}'  paid 
to  Little  as  informer. 

A  rule  was  obtained  calling  upon  Allan  and 
others  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  the  conviction  into 
the  Queen's  Bench  for  the  purpose  of  quashing  it. 
In  giving  judgment  the  Lord  Chief  Justice 
Cockbum  said :  "  This  rule  must  be  made  abso- 
l^ite;  it  is  impossible  to  hold  consistently,  with  the 
principles  which  have  been  established  by  decided 
cases  and  are  founded  in  the  very  essence  of  jus- 
tice, that  these  magistrates  were  competent  judges 
upon  the  occasion  in  question."   . 
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The  rule  was  accordinglj  made  absolute,  and 
the  conyiction  quashed. 

In  order  to  avoid  any  such  proceedings  in 
future,  the  Sahnon  Fishery  Act,  1865,  provides 
that  no  justice  of  the  peace  shall  be  disqualified 
hj  reason  of  his  being  a  conservator  or  a  member 
of  a  fishery  association,  except  as  to  offences  com- 
mitted upon  his  own  land  {t), 
Documwu         Under  the  Sahnon  Fishery  Acts,  the  following 

made  erl-  •'  '  o 

deiioe.  documents  have  been  made  evidence : — 

(1)  Copy  of  a  newspaper  containing  advertise- 
ment of  the  appointment  of  a  board  of  con- 
servators (ti): 

(2)  Copy  of  newspaper  containing  advertise- 
ment of  scale  of  licences  is  conclusive  evi- 
dence of  due  notice  having  been  given  that 
in  such  district  it  is  illegal  to  fish  without  a 
licence  (x): 

(3)  Copy  of  a  newspaper  containing  notice  of 
any  court  of  the  special  commissioners  was 
evidence  that  the  court  had  been  adver- 
tised (y): 

(4)  Copies  of  orders  of  the  special  commis- 
sioners purporting  to  be  sealed  with  their 
seal  are  admissible  in  evidence  (z): 

(5)  Copies  of  any  certificate  or  order  of  the 
secretary  of  state  in   pursuance  of  the 


(t)  28  &  29  Vict.  c.  121,  s.  61. 
(«)  Sect.  18. 
(a?)  Sect.  34. 
iy)  Sect.  43. 
{z)  Sect.  68. 
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Salmon  Fishery  Acts^  purporting  to  be 
stamped  with  the  official  stamp  of  the  office 
of  the  said  secretary  and  to  be  signed  by  any 
person  by  his  order^  shall  also  be  admissible 
in  eTidence(a): 

(6)  Copy  of  a  newspaper  containing  the  adver- 
tisement of  any  alteration  of  a  fishery  dis- 
trict by  the  secretary  of  state,  is  evidence 
of  the  adrertisemenThaving  lien  given  at 
the  date  of  the  newspaper  (&): 

(7)  Copy  of  certificate  of  the  secretary  of  state 
as  to  the  alteration  of  any  district,  certified 
to  be  a  true  copy  by  the  clerk  of  the  peace 
having  the  custody  of  the  original,  is  evi- 
dence that  all  the  requisitions  as  to  the 
alteration  of  the  district  have  been  complied 
with(c): 

(8)  Certificate  of  a  conviction  by  the  clerk  of 
the  magistrates  sent  to  the  clerk  of  the 
board  of  conservators  (rf) : 

(9)  The  minutes  of  proceedings  at  meetings  of 
boards  of  conservators,  if  signed  by  the 
chairman  who  presided  at  the  meeting  or 
the  chairman  of  the  next  meeting,  are  re- 
ceivable in  evidence  in  all  legal  proceedings, 
and,  until  the  contrary  is  proved,  the  meet- 
ings are  to  be  deemed  duly  convened  and 
held, and  all  the  members  duly  qualified  {e) : 


(a)  28  &  29  Vict  c.  121,  8.  68. 
(ft)  86  &  37  Vict.  c.  71,  s.  7. 
(<?)  Sect.  8. 
{d)  Sect.  11. 
(O  Sect  35. 
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(10)  A  printed  or  written  copy  of  any  bye-law 
made  by  tbe  board  of  conservators  under 
the  Salmon  Fishery  Acts,  purporting  to 
have  been  confirmed  in  the  manner  pro- 
yided  in  the  act  and  sealed  with  the  seal  of 
the  board,  is  conclusive  evidence  of  the  ex- 
istence and  due  making  of  the  bye-law  in 
all  legal  proceedings  (/ ) : 

(11)  A  copy  of  any  newspaper  containing  notice 
of  the  making  of  any  bye-law  is  evidence 
that  all  things  required  for  the  making  and 
publication  of  the  bye-law  have  been  duly 
done,  performed  and  published  (g) : 

(12)  A  copy  of  a  scale  of  licences,  approved 
by  the  secretary  of  state,  certified  to  be  a 
true  copy  by  any  person  empowered  to 
certify  the  same  under  the  Documentary 
Evidence  Act,  1868  (A),  is  evidence  that 
the  scale  has  been  approved  of  and  all  steps 
required  by  the  Salmon  Fishery  Acts, 
1865  or  1873,  as  to  the  formation  and 
approval  of  such  scale  has  been  taken  (i). 

Offences  The  followinff  is  a  list  of  offences  agauist  the 

FiiiTe^  Acta   Salmou  Fishcry  Acts : — 

1861  to  1878.*  saijjjon  Fishery  Act,  1861 : 

(1)  Causing  or  knowingly  permitting  liquid  or 
solid  matter  to  be  placed  into  any  waters 
containing  salmon,  or  into  the  tributaries 

(/ )  36  &  37  Vict.  c.  71,  s.  46. 
{g)  Ibid. 

(h)  See  this  act  in  the  Appendix, 
(i)  36  &  37  Vict.  c.  71,  8.  64. 
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of  such  waters^  that  poisons  or  kills  fish,  poiioting 
Penalties:  first  offence  5L;  second,  not  less 
than  2Z.  lO^.,  not  more  than  10/.  and  2/. 
a  day ;  third,  not  less  than  5/.,  not  more 
than  20/.  a  daj,  firom  the  date  of  third  con- 
Tiction ;  fourth,  not  less  than  20/.  a  day  {k) : 

(2)  Using  or  having  in  possession  Hghts,  otters  using  ughti, 
kths^    jacks,    wires,    snares,   strokehalls, 
snatches,  or  other  like  instruments  (except 

gajQ&  as  auxiliary  to  a  rod  and  line)  for 
taking  salmon,  trout  or  char.  Penalty : 
forfeiture  of  instruments ;  first  offence,  5/. ; 
second,  not  less  than  2/.  lOs.,  not  more 
than  5/. ;  third,  not  less  than  5/.,  or  im- 
prisonment for  not  less  than  one  or  more 
than  six  months  (/) : 

(3)  Using  any  fish  roe  for  fishing,  or  buying,  using  tuh  roe 
selhng,  or  having  m  possession  any  sahnon, 

trout  or  char  roe.  Penalty:  forfeiture  of 
roe ;  first  offence,  2/. ;  second,  not  less  than 
2/. ;  third,  imprisonment  for  not  less  than 
one  or  more  than  six  months  (m) : 

(4)  Ufflnff  any  nets  with  a  less  mesh  than  two  losing  smaii 

,_  ,,  meshed  nets. 

mches,  unless  a  smaller  size  is  allowed  by 
by-law.  Penalty:  forfeiture  of  nets;  first 
offence,  5/. ;  second,  not  less  than  2/.  IO5., 
or  more  than  5/.;  third,  not  less  than 
5/.(n): 


(k)  24  &  25  Vict.  c.  109,  8.  5. 
ll)  Sect.  8. 
(fn)Sect.  9. 
(»;  Sect.  10. 

B.  B 
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csinjf  new         (5)  Placiiiff  OT  usons  any  fixed  en^ne  not  law- 

fiilly  in  use  in  1857,  1858, 1859,  1860  and 
1861,  for  catching,  or  fiM^ilitating  the  catch- 
ing, or  deterring  or  obetmcting  the  firee 
passage,  of  sahnon.  Penalty :  forfeiture  of 
engine ;  first  offence,  10/.  a  day ;  second, 
not  less  than  2/«  lOs,  in  whole,  not  exceed- 
ing 10/.  a  day  ;  third,  not  less  than  5/.  in 
whole,  not  exceeding  10/.  a  day ;  fourth, 
not  less  than  10/.  a  day  (p) : 

Uirtng  illegal       (g)  Usiug  any  dam,  except  legal  fishing  weirs 

and  fishing  mill-danis,  for  catching,  or 
facilitating  the  catching,  of  salmon.  Pe- 
nalty :  forfeiture  of  all  traps,  nets  and  con- 
trivances, and  all  salmon  caught;  first 
offence,  not  exceeding  5/.  and  1/.  for  each 
sahnon  caught;  second,  not  less  in  the 
whole  than  2/.  10^.,  and  not  exceeding  5/. 
and  1/.  for  each  salmon;  third,  not  less 
than  5/.,  and  not  exceeding  5/.  and  1/.  for 
each  salmon  caught ;  fourth,  not  less  than 
5/.  and  1/.  for  each  salmon  caught  {p): 

Fiihimrwfth-      (7)  Fishing  for  any  salmon  within  fifty  yards 

below  a  weir.  abovc  or  ouo  hundred  yards  below  any 

dam,  or  in  the  head,  tail  or  race  of  any 
mill,  unless  the  dam  has  a  fish  pass,  ap- 
proved by  the  Home  Office,  with  such  a  flow 
of  water  as  will  enable  salmon  to  pass  up 
and  down.  Penalty:  forfeiture  of  all  salmon 
caught  and  nets  used ;  first  offence,  2/.  and 


(o)  24  &  26  Vict,  c  109,  8.  n. 
ip)  Sect  12. 
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1/.  for  each  salmon  caught;  second^  not 
less  in  whole  than  2/.  lOs.,  and  not  exceed- 
ing 2/.  and  1/.  foreachsalmon  caught;  third, 
not  less  than  5L,  and  not  exceeding  5L  and 
!/•  for  each  sahnon  caught;  fourth,  not  less 
than  5/.  and  1  /.  for  each  salmon  caught  (;) : 

(8)  Refusing  to  place  a  grating,  approved  hj  Kot  placing 
the  inspectors,  across  any  artificial  channel  '^^"^' 
for  supplying  towns  with  water,  or  any  in- 
land nayigation.    Penalty:  not  exceeding 

51.  a  day  for  first  offence ;  second,  not  less 
than  2/.  10^.,  not  exceeding  SL  a  day; 
third,  not  less  than  5/.,  and  not  exceeding 
5/.  a  day ;  fourth,  not  less  than  5L  a  day  (r ) : 

(9)  Befiising  to  maintain  such  grating.  Penalty:  Not  main- 
not  exceeding  1/.  a  day  for  the  first;  second,  gnung>. 
not  less  than  2Z.  lOs,,  and  not  exceeding  IZ. 

a  day ;  third,  not  less  than  5/.,  and  not  ex- 
ceeding !/•  a  day ;  fourth,  not  less  than  1/. 
aday(r): 
(10)  Taking,  killing,  injuring,  or  attempting  to  Taungan- 

^.         *^  ^         .  -1  clean  or  un- 

take,  buying,  selung,  exposmg  for  sale,  or  seaaonabie 
having  in  possession  for  sale,  any  unclean 
or  imseasonable  salmon,  trout  or  char. 
Penalty:  forfeiture  of  fish;  first  offence, 
6L  and  1/.  for  each  fish;  second,  not  less 
than  27.  10«.,  not  exceeding  5L  and  IZ.  a 
fish ;  third,  not  less  than  5/.,  and  not  ex- 
ceeding 5/.  and  1/.  a  fish,  or  imprisonment 
for  not  less  than  one  or  more  than  six 

iq)  24  &  25  Vict  c.  109,  B.  12. 
(r)  Sect.  13. 
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months;  fourth,  not  less  than  5L  and  I/. 
a  fish  or  imprisonment  (s)i 
Taktngthe       (11)  Taking  or  destroying,  buying,  selling  or 
nioa.  exposmg  for  sale,  placing  any  device  lor 

obstructing  the  passage  of,  or  wilfiiUy  in- 
juring the  young  of  salmon,  or  disturbing 
any  spawning  bed  on  which  the  spawn  of 
salmon  may  be.  Penalty:  forfeiture  of  all 
young  of  salmon,  rods,  lines,  nets,  &c.; 
first  offence,  not  exceeding  5L  ;  second, 
not  less  than  2/.  lOs.  nor  more  than  5Z. ; 
third,  not  less  than  51.  (t) : 
SamoQ*'^"'  (12)  Disturbing  or  attempting  to  catch  any 
iPftWDiiig.  salmon   spawning  or  near  the  spawning 

beds.     Penalty :  first  offence,  not  exceed- 
ing 5L ;  second,  not  less  than  2/.  10^.  or 
more  than  5L  ;  third,  not  less  than  5L  (u) : 
Fiihingrdur-     (13)  Fishiuff  fot  salmou  during:  the  annual  close 

Ing  close  sea-      ^       '  ^  ^^ 

soH.  season.    Penalty ;  forfeiture  of  salmon  and 

nets,  or  instruments  used  in  fishing ;  first 
offence,  not  exceeding  5L  and  21.  for  each. 
fish  caught;  second,  not  less  than  27.  10s. 
and  not  exceeding  5/.,  and  21.  for  each  fish 
caught ;   third,  not  less  than  51.  and  not 
exceeding  51.,  and  2/.  for  each  fish  caught^ 
or  imprisonment  for  not  less  than  one  nor 
more  than  six  months;   fourth,  not   less 
than  51.,  and  21.  for  each  fish  caught,  or 
imprisonment  (x): 


(#)  24  &  25  Vict.  c.  109,  8.  14. 
(0  Sect.  15. 
(w)  Sect.  16. 
(ar)  Sect.  17. 
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(14)  Not  remoying  fixed  engines  and  temporary  Kotremonng 
fixtures  fix)m  a  fishery  within  thirty-six  during  cioee 
hoars  after  close  time  begins.      Penalty: 
forfeiture  of  all  engines  and  temporary 
fixtures^  &c.;  first  offence,  not  exceeding 

10/.  a  day ;  second,  not  less  than  2/.  10«. 
and  not  exceeding  10/.  a  day ;  third,  not 
less  than  5/.  and  not  exceeding  10/.  a  day; 
fourth  not  less  than  10/.  a  day  (y) : 

(15)  Fishing  for  salmon  daring  weekly  close  Fishing  dur. 
time.    Penalty:  forfeiture  of  all  nets  orcioMUme. 
moTcable  instruments  used;  first  offence, 

not  exceeding  5/.  and  1/.  for  each  fish; 
second,  not  less  than  2/.  lOs.  and  not 
exceeding  5/.,  and  1/.  for  each  fish ;  third, 
not  less  than  5/.  and  not  exceeding  5/.,  and 
1/.  for  each  fish ;  fourth,  hot  less  than  5/., 
and  1/.  for  each  fish  (z) :. 

(16)  Not  maintaining  an  opening  through  cribs  xotmaia- 
and  traps  during  the  weekly  close  time,  op^ing^ 
Penalty:   forfeiture  of  fish;   first  offence,  during 
5L  and  1/.  a  fish;  second,  not  less  than  ume. 
2/.  10s.   and  not  exceeding  5/.,  and  1/. 

a  fish;  third,  not  less  than  5/.  and  not 
exceeding  5/.,  and  1/.  a  fish;  fourth,  not 
less  than  5/.,  and  1/.  a  fish  (a): 

(17)  Obstructing  any  person  authorized  by  the  obttmcting 
Home  Office  to  make  a  fish  pass.  Penalty:  i^alh""^ ' 
first  offence,  10/.;   second,  not  less  than 
2/.  10^.  and  not  exceeding  10/. ;  third,  not 

(y)  24  &  25  Vict.  c.  109,  a.  20. 
(0  Sect  21. 
(a)  Sect.  22. 


390  LAW  OF  SALMON  FISHERIES. 

less  than  5L  and  not  exceeding  10/. ;  fourtli, 
not  less  than  10/.  (A): 
injurtDgany     (18)  Injuring  any  fish  pass  made  under  the 
**"  authority  of  the  Home  Office.     Penalty: 

the  expense  of  making  good  the  injury; 
first  offence,  not  exceeding  5/. ;  second,  not 
less  that  2/.  10s.  and  not  exceeding  5L\ 
third,  not  less  than  51.  (b) : 
Taking  sal-  (19)  Doiug  SkUj  BCt  whcrebj  salmon  are  pre- 
immIl"'^  vented  passing  through  a  fish  pass,  or 

taking  salmon  passing  through  a  fish  pass. 
Penalty:  forfeiture  of  salmon  and  instro* 
ments  used  in  taking  them;  first  oBenoe, 
5L ;  second,  not  less  than  2/.  and  not  a- 
ceeding  10/.;  third,  not  less  {hmSl  and 
not  exceeding  10/. ;  fourth,  not  less  tban 
10/.  (i): 
Not  making  (20)  Not  affixinfi^  a  fish  pass  to  any  new  dam  or 
new  weir.  to  auj  old  dam  raised  or  altered  so  as  to 

create  increased  obstruction  to  fish  Pe- 
nally :  expense  of  making  the  fish  pass, 
and  not  exceeding  5/.  for  first  ofience ;  not 
less  than  2/.  lOs.  nor  more  than  SL  for 
second;  and  not  less  than  5/.  tot  the 
third  (c): 
thfrtiJSlr*  ^^^^)  ^^^  keeping  the  sluices  that  draw  off  the 
•*»"^  water  fcom  a  dam  shut  on  Sundays  and 

when  the  water  is  not  wanted  for  milHng 
purposes.     Penalty:  first  offence,  not  ex- 


(b)  24  &  26  Vict.  e.  109,  t.  28. 
{e)  Sect.  25. 


^ 
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ceediDg  Ss.  an  hour;  second,  not  less  than 
2L  lOs.  and  not  exceeding  5s.  an  hour ;  third, 
not  less  than  5/.  and  not  exceeding  5s.  an 
hour;  fourth,  not  less  than  5s.  an  hour  (ef): 

(22)  Not  making  a  legal  &ee  gap  in  a  fishing  Not  making  a 
weir*     Penalty :  first  offence,  not  exceeding  in  a  fl«hio| 

weir 

5L  a  daj;  second,  not  less  than  21.  lOs. 
and  not  exceeding  5/.  a  day;  third,  not 
less  than  5h  and  not  exceeding  5/.  a  day ; 
fourth,  not  less  than  5/.  a  day  (e). 

(23)  Not  maintaining  a  legal  firee  gap  or  alter-  Not  main- 
ing  the  bed  of  the  river  so  as  to  reduce  the  free  gap.  "^^ 
flow  of  water  through  a  legal  firee  gap. 
Penalty:  first  otEsaoe,  1/.  a  day;  second, 

not  less  than  2L  lOs.  nor  more  than  1/.  a 
day ;  thirds  not  less  than  5L  nor  more  than 
IL  a  day;  fourth,  not  less  than  1/.  a 
day(<f): 

(24)  Placing  any  obstruction,  using  any  con-  obstructinir 

m    .  ^       <!         1  1  Mklmon  pans- 

tnyance,  or  domg  any  act  whereby  salmon  ing  apand 

,  ,.  •  ,,  «         down  a  free 

are  deterred  m  passmg  up  and  down  a  nree  gap. 
gi^*  Penalty:  first  offence,  not  exceeding 
51. ;  second,  not  less  than  2L  lOs.  and  not 
exceeding  10/. ;  third,  not  less  than  51.  and 
not  exceeding  10/. ;  fourth,  not  less  than 
10/.  (e): 

(25)  Veins  any  box  or  crib  in  any  fishing^  weir  uMog  box, 

r.  ,  .  Ml    1  1  n  ^  Crib  or  cniJve 

or  nshing  mill-dam,  the  upper  surface  of  &ot  in  confer- 
the  sill  of  which  is  not  level  with  the  bed  of  >«t- 


(i)  24  &  26  Viet,  c  109,  &  26. 
(«)  Beet  28. 


392 


LAW  OF  SALMON  FISHERIES. 


Kot  niftiD- 
tAiningboxor 
ciiblnaccord- 
•QoewlUiACt. 


the  river,  aud  the  bars  or  inscales  of  which 
are  nearer  than  two  inches  and  not  plaoed 
perpendicularly.  Penalty:  first  offence, not 
exceeding  5L  a  day;  second,  not  less  than 
2L  lOs,  and  not  exceeding  51,  a  day;  third, 
not  less  than  6L  and  not  exceeding  5L  a 
day ;  fourth,  not  less  than  51,  a  day  (A): 

(26)  Not  maintaining  a  box  or  crib  in  snch  state: 
Penalty:  first  offence,  not  exceeding  Ua 
day;  second,  not  less  than  2/.  lOs.  and  Dot 
exceeding  12.  a  day;  third,  not  less  than 
5/.  and  not  exceeding  17.  a  day;  foorfh, 
not  less  than  1/.  a  day  (A) : 

(27)  Using  any  box  or  crib  in  any  fishing  weircr 
fishing  miU-^am,  having  mj  spur,  tafl  mH, 
leader,  or  outrigger  of  a  greater  length 
than  twenty  feet  firom  the  upper  or  lotrer 
side  of  such  box  or  crib.  Penalty:  fiist 
offence,  not  exceeding  1/.  a  day;  second, 
not  less  than  2/.  lOs,  and  not  exceeding 
1/.  a  day;  third,  not  less  than  5L  and 
not  exceeding  !/•  a  day;  fourth,  not  less 
than  !/•  aday(t). 


Salmon  Fishery  Act,  1865: 

FMitiistor       (28)  Fishinet  for  salmon  with  a  rod  and  line 

without  a  licence.  Penalty :  first  offence, 
not  less  than  double  the  amount  of  the 
licence  duty,  and  not  exceeding  51;  seoona, , 


Vriagwaj 
spar  or  tall 
wall  larK«r 
than  tw«nt7 

tMt 


•almon  with 
a  rod  andllM 
wiUioat  a 
licraoc* 


(h)  24  ft  25  Vict  c  109,  a.  29. 
(»)  Sect  80. 
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not  less  than  2/.  lO^.  and  not  exceeding 
5L ;  third,  not  less  than  5L  (k): 

(29)  Fishine  for  sahnon  within  any  fishins:  weir,  rishing  for 

/.  1  .  .11    -I  1  iHinonwIUi 

fishinfi:  mill-dam,  putt,  putcner,  net,  or  aur  weir 
other  mstrument  or  device  other  than  a  licence. 
rod  and  line.  Penalty:  first  offence,  not 
less  than  double  the  licence  duty  payable 
and  not  exceeding  20/. ;  second,  not  less 
than  2/.  10^.  and  not  exceeding  20/.;  third, 
not  less  than  5/.  and  not  exceeding  20/.; 
fourth,  not  less  than  20/.  (/) : 

(30)  Any  person  fishinsr  refusing  to  produce  his  ^ot  prodac- 
hcence  on  bemg  asked  by  a  conservator, 

water  bailiff  or  licensee.  Penalty:  first 
offence,  not  exceeding  1/. ;  second,  not  less 
than  2/.  lOi.;  third,  not  less  than  5L  (m)  : 

(31)  Fishing  for  trout  or  char  between  the  2nd  nshinRfor 
October  and  the  1st  February  following,  during  cioee 
both  inclusive.     Penalty:  forfeiture  of  fish; 

first  offence,  not  exceeding  2/.;  second, 
not  less  than  2/.  105.;  third,  not  less  than 
51  (n) : 

(32)  Not  entering  sahnon  intended  for  exporta-  Not  properij 
tion  with   the  proper  officer  of  customs  monforex- 
before   shipment,  between  the  3rd   Sep- 
tember and  the  30th  April.    Penalty :  first 
offence,  not  exceeding  2/.  a  fish ;  second, 

not  less  than  2/.  lOs.  and  not  exceeding  2/. 


(k)  28  &  29  Vict  c  121,  s.  85. 
(/)    Sect.  36. 
(m)  Sect  37. 
(n)  Sect.  64. 

85 
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nets  landed. 


Catching  eels 
between  1st 
Janaary  and 
24th  June. 


a  fish;  third,  not  less  than  5L  and  not  ex- 
ceeding 2/.  a  fish;  fi>urth,  not  less  than  2/. 
a  fish  (o). 

Salmon  Fishery  Act,  1873  : 

(33)  Clerk  of  the  peace  omitting  to  send  notice 
of  the  names  and  addresses  of  the  coDser- 
vators  appointed  by  difierent  counties  where 
the  district  comprises  more  than  one  comity 
to  the  clerk  of  the  board  within  fourteen 
days  of  the  appointment.  Penalty:  fiist 
o£fence,  2/.;  second,  not  less  than  2/.  10«.; 
third,  not  less  than  5/.  (p) : 

(34)  Clerk  of  the  justices  not  sending  certificate 
of  any  conviction  against  the  SalnMm 
Fishery  Acts  to  the  derk  of  the  board  of 
conseirators  within  one  month.  Penalty: 
first  offence,  not  exceeding  2/.;  second,  not 
less  than  21.  lOs.;  third,  not  less  than 
51.  (q) : 

(35)  Shooting  any  draft  net  for  salmon  across  a 
river  or  across  more  than  three-quarters  of 
its  width  within  100  yards  of  any  other 
draft  net  not  drawn  in  and  landed.  Penalty: 
first  offence, not  exceeding  5L;  second, not 
less  than  2/.  10s.  and  not  exceeding  5L; 
third,  not  less  than  51.  (r) : 

(36)  Using  between  the  1st  January  and  die 
24th  June  any  device  for  catching  eels  or 
the  try  of  eels.     Penalty:  first  offence,  not 


(0)  28  &  29  Vict  c  121,  s.  65. 
ip)  86  &  37  Vict,  c  71,  •.  10. 
(q)  Sect  II. 
(r)   Sect.  14. 
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exceeding  2/.  a  day;  second,  not  less  than 
2L  lOs.  and  not  exceeding  2/.  a  day ;  third, 
not  less  than  51.  and  not  exceeding  2/.  a 
day ;  fourth,  not  less  than  2/.  a  day  («) : 

(37)  Placing  any  device  to  preyent  fish  descend-  PreTenting 

'  -r  -rfc         1  .       -  flBh  defend. 

mg  the  stream.     Penalty  same  as  m  last  im  aitream. 
ca8e(/): 

(38)  Placing  upon  the  apron  of  any  weir  any  riacing  tNw. 
basket,  trap  or  device  for  takmg  fish.  '*'"'**^ 
Penalty  same  as  in  (36)  (t) : 

(39)  Placing  dming  the  annual  or  weekly  close  D«t«Ring  Mi- 
season  any  contrivance  for  doing  any  act  to  tog  river 

^^        "  daring  annual 

deter  salmon  passing  up  a  river.    Penalty :  or  wMkiy 
first  offence,  not  exceeding  5/. ;  second, 
not  less  than  2/.  10#.  and  not  exceeding  5L  ; 
third,  not  less  than  5L  (u) : 

(40)  Fishinir  for,  scaring  or  disturbing  salmon  Fuhingtor 

/.A  n      \  ,^^  n     11  salmon  100 

fifty  yards  above  or  100  yards  below  any  yards  beiow 
weir,  dam  or  artificial  obstruction,  or  in  above  a  dam. 
waters  under  or  appurtenant  to  any  mill, 
or  in  the  head  race,  tail  race  or  waste  race 
of  any  mill  or  fishing  so  as  to  deter  salmon 
passing  through  a  fish  pass  or  over  a  weir. 
Penalty:  forfeiture  of  all  nets  and  imple- 
ments used;  first  oflfence,not  exceeding  5L 
and  1/.  for  each  salmon  caught;  second, 
not  less  than  2L  10«.  and  not  exceeding  51. 
and  1/.  for  each  sahnon  caught ;  third,  not 
less  than  5L  and  not  exceeding  5L  and  1/. 

(«)  86  &  87  Viet  c.  71,  b.  16. 
it)  Ibid, 
(if)  Sect.  16. 
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for  each  salmon  caught;  fourth,  not  less 

than  6L  and  1/.  for  each  salmon  caught  (tc) : 

Boying  or        (41)  Buving,  Selling,  exposing  for  sale  or  having 

mon  during  in  posscssiou  for  salc  any  salmon  or  part  of 

any  salmon  during  close  time.  Penalty  : 
forfeiture  of  all  fish ;  first  offence,  not  ex- 
ceeding 21.  for  each  fish;  second,  not  less, 
than  2/.  lOs.  and  not  exceeding  21.  for 
each  fish ;  third,  not  less  than  51.  and  not 
exceeding  21.  for  each  fish;  fourth,  not  less 
than  2/.  for  each  fish  {x) : 
Baying,  Mil-  (42)  Bujiug,  Selling,  exposing  for  sale,  or  having 
ing  for  sale  in  posscssiou  for  Sale  any  trout  or  char  be- 

trout  or  char 

during  cioM  twccu  the  2nd  October  and  2nd  February. 

time.  , 

Penalty:  forfeiture  offish;  first  offence,  not 
exceeding  IZ.  for  each  fish ;  second,  not  less 
than  21.  lOs.  and  not  exceeding  U.  for  each 
fish ;  third,  not  less  than  5L  and  not  ex- 
ceeding 1/.  for  each  fish;  fourth,  not  less 
than  IZ.  for  each  fish  (y) : 
Fraodaientiy  (43)  Fraudulently  endorsing  upou  a  Uccnce  Diore 
tikence.'^^  uamcs  than. the  licensee  is  entitled  to  have 

endorsed,  or  endorsing  any  but  the  actual 
date  of  endorsement.  Penalty:  first  o£fence, 
not  exceeding  20/. ;  second,  not  less  than 
21.  lOs.  and  not  more  than  20/.;  third,  not 
less  than  5L  and  not  more  than  20/.; 
fourth,  not  less  than  20/.  {z): 


(le)  36  &  37  Vict  c  71, 8. 17. 
{X)  Sect  19. 
(y)  Sect  20. 
(z)  Sect  21. 
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(44)  Fisliiii£c  for  salinon  without  a  proper  11-  Fishinfffor 

\      /  -r^^  n  m  ■almon  with- 

censed  instrument.    Irenalty:  first  onence,  out  a  licensed 

_         _  iztftrnineQt. 

not  exceeding  5L  and  1/.  for  eacn  salmon 
caught ;  second^  not  less  than  2L  lOs.  and 
not  exceeding  5/.  and  IZ.  for  each  fish; 
thirds  not  less  than  5L  and  not  exceeding 
5/.  and  1/.  for  each  fish ;  fourth,  not  less 
than  5L  and  !/•  for  each  fish  {a) : 

(45)  Any  ex-officio  conservator  makincf  a  false  Ez-offlcio 

declaration  as  to  his  qualification  or  re-  making  a 

,         .rt  ,      -m     i*l«edecl»- 

fiising  to  make  a  declaration  if  required,  nxiou. 
Penalty:  first  offence,  not  exceeding  5L ; 
second,  not  less  than  27.  10^.  and  not  ex- 
ceeding 5L ;  third,  not  less  than  51.  {b) : 

(46)  Any  returning  officer  wilfiilly  neglecting  or  Returning 
refusing  to  comply  with  the  provisions  of  otwrvingacL 
the  Salmon  Fishery  Act,  1873.     Penalty : 

first  offence,  not  exceeding  5L ;  second,  not 
less  than  2/.  lOs.  and  not  exceeding  5L  ; 
third,  not  less  than  5L  (c) : 

(47)  Fabricating,  altering,  defacing,  destroying,  Fabricating 

1     ,         ^.  1    •    •  <•  or  altering 

abstractmg  or  purlommg  any  voting  paper,  Toting  paper. 
or  personating  any  voter.  Penalty :  first 
offence,  not  exceeding  20/.  or  imprison- 
ment for  not  exceeding  three  months  with 
or  without  hard  labour;  second  offence, 
not  less  than  2L  lOs.  and  not  exceeding 
20/.  or  imprisonment ;  third,  not  less  than 
5/.  and  not  exceeding  20/.  or  imprison- 

(a)  86  &  37  Vict  c.  71,  B.  22. 

(b)  Sect.  28. 
(0)  Sect.  32. 
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ment ;  fourtli,  not  less  than  20L  or  impri- 
sonment (</): 

(48)  Refusing  a  water  bailiff  access  to  any  weir, 
dam^  fishing  weir,  fishing  mill-dam,  fixed 
engine,  obstruction  or  watercourse.  Pe- 
nalty: first  offence,  not  exceeding  5L; 
second,  not  less  than  2L  10s.  and  not  ex- 
ceeding  5/.;  third,  not  less  than  5L  (e) : 

(49)  Refiising  to  allow  a  water  bailiff  to  search 
or  resisting  or  obstructing  any  water  bailiff 
in  his  search  of  any  boat,  barge,  oorade  or 
other  vessel  used  in  fishing,  or  wbich  be 
suspects  contains  salmon.  Penalty  same 
as  last  (e) : 

(50)  Befiising,  resisting  or  obstructing  any  irater 
bailiff  in  searching  and  examining  all  nets, 
baskets,  bags  or  other  instruments  used  in 
fishing  or  in  carrying  fish.  Penalty  same 
as  in  (48)  (e) : 

(51)  Acting  in  contravention  of  any  bye-law 
made  by  a  board  of  consezratora.  Penalty: 
first  offence,  not  exceeding  5/.;  second,  not 
less  than  2/.  10^.  and  not  exceeding  5L; 
third,  not  less  than  5L  (f) : 

(52)  The  clerk  of  any  board  of  conaeryatorB  ^^ 
fiising  to  give  a  licensee  a  copy  of  a  bye- 
law  or  to  allow  any  one  to  inspect  the  bje- 
laws.    Penalty :  first  offence,  not  exceeding 


{d)  86  &  87  Vict  c.  71,  i.  83. 
(0  Sect  36. 
(/)  Sect  89. 
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5/. ;  second,  not  less  that  2/.  10«.  and  not 
exceeding  6L;  third,  not  less  than  5L  {ff) : 
(53)  Building  a  new  weir,  or  rebuilding  a  weir  sniiding  new 

1  .-^.        .  -         ._  ^,     weir  without 

more  than  half  its  length  mthout  a  fish  .««. 


pass  as  part  of  its  structure.  Penalty:  the 
Lpenae^  maJring  tihe  fish  pass;  first 
ofience,  not  exceeding  20/.,  and  2L  a  day 
fiom  the  date  of  the  first  conviction; 
second,  not  less  than  2/.  10«.  and  not  ex- 
ceeding 20/.,  and  21.  a  day;  third,  not  less 
than  51.  and  not  exceeding  20/.,  and  2/. 
a  day;  fourth,  not  less  thim  20/.,  and  2/. 
a  day  (A): 

(54)  Wilfiilly  altering  or  injuring  any  fish  pass,  i^nrfniir»ny 
or  doing  any  act  whereby  fish  are  liable  to 

be  obstructed  in  using  it,  or  whereby  it  is 
less  efficient,  or  altering  the  bed  or  bank 
of  the  riyer  so  as  to  make  it  less  efficient. 
Penalty :  expense  of  restoring  the  pass ;  first 
offence,  not  exceeding  6L ;  second,  not  less 
than  2/.  10««  and  not  exceeding  5/.,  and 
1/.  a  day;  third,  not  less  than  5L  and  not 
exceeding  5L,  and  1/.  a  day;  fourth,  not 
less  than  5/.,  and  1/.  a  day  (a): 

(55)  Befiising  to  admit  or  obstructing  any  in-  Befnaing  to 

.  •«    1  •    A    1    1  admit  isspec- 

spector  or  person  duly  appomted  by  a  tororpexvon 

-  ,       -  .        •  .  aathorized  by 

board  of  conservators  m  mspectmg  any  dows. 
weir,  dam,  fishing  weir,  fishing  mill-dam, 
fixed  engine,  or  obstruction,  mill  race  or 

(^)  36  &  87  Yict  c.  71,  8.  4a 
ih)  Sect  46. 
(i)  Sect  48. 
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watercourse.  Penalty:  first  offence,  not  ex- 
ceeding 5/. ;  second,  not  less  than  2/.  10^. 
and  not  exceeding  5L ;  third,  not  less  than 
5/.  (A) : 
(o6 )  Injuring,  removing,  or  shutting  any  gratings 
during  the  time  the  board  o£  conservator 
prescribe  they  shall  be  kept  up.     Penalty: 
first  offence,  not  exceeding  5/. ;  second,  not 
less  than  2/.  10^.  and  not  exceediDg  5L ; 
third,  not  less  than  5/.  (/). 
In  all  offences  under  the  Salmon  Fishery  Acts, 
if  the  offender  is  a  licensee  his  licence  is  forfeited 
on  a  second  and  every  subsequent  conviction  (m). 
Nothing  in  the  Salmon  Fishery  Act,  1861,  is 
to  prejudice  the  legal  right  of  any  conservators, 
directors,  commissioners,  undertakers,  persons  or 
body   of  persons,  corporate   or   incorporate,  to 
dredge,  scour,  cleanse  or  improve  any  navigable 
river,  canal,  or  inland  navigation  (n). 

By  the  Salmon  Fishery  Act,  1861,  the  follow- 
ing public  acts  or  parts  of  acts  were  repealed:— 
13  Edw.  1,  St.  1,  c.  47;  25  Edw.  3,  st  4,  c  4; 
45  Edw.  3,  c.  2 ;  13  Rich.  2,  st  1,  c  19;  17 
Rich.  2,  c.  9;  1  Hen.  4,  c.  12;  4  Hen.  4,  c.  U; 
2Hen.  6,c.  15;  12  Edw.  4,  c.  7;  llHen.7,c.5: 
14  &  15  Hen.  8,  c.  13;  23  Hen.  8,  c.  18;  1  Eliz. 
c.  17  (so  far  as  relates  to  salmon);  3  Jac  1,  c.  12: 
3  Car.  1,  c.  4,  s.  1  ;  30  Car.  2,  c  9 ;  4  Ann. 


(ik)  86  &  87  Vict  c  71,  8.  68. 
(l)  Sect  61. 

Im)  28  &  29  Vict,  c,  121,  8.  56. 
(n)  24  &  25  Vict  c  10^  s.  88. 
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c  21;  9  Ann.  c.  26,  s.  2 ;  1  Geo.  1,  st.  2,  c.  18, 
88.  11  to  18  incIusiTe;  23  Geo.  2,  c.  26,  ss.  7, 
8  and  9;  33  Geo.  2,  c.  27,  s.  13;  18  Geo.  3, 
c.  33  (so  far  as  relates  to  salmon);  37  Geo.  3, 
c  95  (so  &r  as  relates  to  salmon);  58  Geo.  3, 
c  43;  6  &  7  Vict.  c.  33;  11  &  12  Vict.  c.  52, 
and  several  private  acts  (o). 

The  Salmon  Fisheiy  Act,  1865,  did  not  re- 
peal anj  of  the  existing  laws. 

The  Salmon  Fishery  Act,  1873  (^),  has  re-  Bysaimon 
pealed  the  18th  (extension  of  close  season),  19th  i878. 
(penalty  on  selling  fish  during  close  time),  and 
Soth  (recovery  of  penalties)  sections  of  the  Salmon 
Fishery  Act,  1861,  the  14th  (ex  officio  qualifi- 
cation), 20th  (alteration  of  fishery  district),  24th 
(amendment  of  s.  18  of  the  Act  of  1861),  26th 
(evidence  of  proceedings  at  meetings),  30th  (water 
bailiffi),  34th,  subnsections  1  and  2  (rules  as  to 
issuing  licences),  and  the  1st  schedule  (scale  of 
Hcence  duties)  of  the  Salmon  Fishery  Act,  1865 ; 
new  provisions  having  been  substituted  for  them 
in  the  Salmon  Fishery  Act  of  1873. 

But  the  repeal  does  not  afiect  any  security  pre- 
viously given,  anything  previously  duly  done, 
any  liability  accruing,  any  penalty,  forfeiture,  or 
punishment  incurred  in  respect  of  any  offence 
committed,  or  the  institution  of  any  legal  pro- 
ceedings for  anything  already  done  {q). 


(0)  24  &  25  Vict  c.  109,  8.  89,  and  Schedule. 
ip)  Ze&  37  Vict.  c.  71,  8.  65. 
(^)  24  &  26  Vict.  c.  39. 
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All  penalties  impoeed  by  '<  The  Salmon  Haheiy  Acfei,  1S61  to 
1878,"  or  by  any  bye-law  made  in  pnnnance  of  this  act,  and  all 
same  of  money,  coets,  and  expenses  by  the  said  acts  or  ta&a  of 
them  directed  to  be  reoorered  in  a  sommary  mamier,  may  be 
reooTered  within  ax  months  after  the  commission  of  the  olfence 
before  two  jnstioes,  in  manner  directed  by  an  act  passed  in  tbe 
eleventh  and  twelfth  yean  of  the  reign  of  her  present  Kajestj 
Qneen  Victoria,  chapter  forty-three,  intitnled  '^An  Act  to 
*'  facilitate  the  performanoe  of  the  dntiea  of  jnatiees  of  the 
**  peace  ont  of  seasiona  within  England  and  Walesa  with  re^Ket 
*'  to  snmmaxy  connction  and  orders,"  or  of  any  act  amwirfiiy 
the  same.    And  all  moneys  receiyed  and  penalties  reoorend 
onder  the  said  acts  or  any  of  them  on  the  complaint  of  s 
board  of  conserrators,  or  of  any  o£9oer  of  or  a  paBonantbarind 
by  a  board  of  conserrators,  shall  be  paid  to  the  board  of  eoa- 
serratoTB  for  the  district^  to  be  applied  by  them  for  the  pmpom 
of  the  Salmon  Fishery  Acts,  1861  to  1878  (milesB  the  coort 
for  some  special  reason  otherwise  order)  (g). 

Where  any  penallrf  is  reoorered  on  the  oomplidnt  of  a  boud 
of  conservators  or  of  any  officer  of  or  person  antiioriied  bj  i 
board  of  conservators^  the  conrt  shall,  unless  for  spedsl  leeMS 
they  think  it  inexpedient  so  to  do,  direct  the  whole  of  the  peoiltf 
and  the  proceeds  of  any  f orfeitnre  to  be  paid  to  the  said  board, 
to  be  applied  by  them  for  the  pupoees  of  the  Salmon  Fuboy 
Acts,  1861, 1865  (r). 

All  penalties  nnder  the  Salmon  Acts  Amendment  Act,  186^ 
may  be  recovered  in  England,  except  within  the  lindti  of  tfat 
Tweed  Fisheries  Act^  as  penalties  nnder  the  Sahnon  TiAt^ 
Acts;  in  Ireland  as  penalties  nnder  the  act  paoed  in  ^  tttnn 
of  the  fifth  and  sixth  years  of  the  reign  of  her  present  Majcstr, 
chapter  one  hundred  and  ax,  Intitnled  *'  An  Act  to  ttp^ 
the  Irish  Fisheries;"  in  Scotland,  except  within  the  limlii  of  di0 
Tweed  Fisheries  Act,  as  penalties  nnder  the  Salmon  FUwiwi 
(Scotland)  Act,  1862;  and  within  tiie  limits  of  the  Tweed  FSibenes 

Act,  in  manner  prescribed  by  the  Tweed  Fisheries  Act,  1857(f)- 

(q)  S^  k  37  Vict  c.  71,  a.  62. 
(r)  28  &  29  Vict  c.  121,  s.  62. 
(0  26  Vict  c.  10,  a  4. 
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Tlie  BiTer  Esk  togetlier  with  its  fcribntarj  banks  ftod  strsftms  mret  Etk 
up  to  their  soum  ahaU  be  deemed  to  be  within  the  limits  of  the  ^^^m"?'^ 
Sehnoo  Fiiherj  Acts,  1861  to  1873:  proTided  that  all  offences  Fiabery  Act». 
against  the  aatd  acts  committed  within  Scotch  jurisdiction  shall 
be  prosecnted  and  pnnished  in  manner  directed  by  the  Salmon 
FUmifls  (Scotland)  Act,  1862  (t). 

The  penalty  in  respect  of  any  offence  nnder  the  Salmon  Mininnm 
Fisfasiy  Acta,  1861  to  1873,  or  any  bye-law  made  nnder  the  antho-  ^*"^*^' 
rity  of  the  Salmon  Fishery  Act,  1873,  shall  on  a  conviction  for 
s  aeeond  offence  be  not  less  than  one  half  the  greatest  penalty 
c^Mble  of  being  imposed  in  respect  of  soch  offence ;  and  on  a 
CQonction  for  a  third  or  any  snbseqnent  offence  the  greatest 
amoont  of  penalty  mentioned  in  the  said  acts  shall  be  imposed; 
bat  it  shall  not  be  imperatiTe  on  any  justices  to  inflict  a  greater 
penalty  than  60f.  for  a  second  offence,  or  than  Bl,  for  a  third 
offence  nnder  the  Salmon  Fishery  Acts,  1861  to  1878:  but  no- 
thing herein  contained  shall  affect  the  pioTisions  of  the  Salmon 
Fishery  Act,  1866,  in  respect  of  the  discretion  of  imposing  the 
panishment  of  hard  labonr  as  therein  mentioned  (n). 

Where  any  person  has  been  oonncted  twice  of  an  offence  Power  in 
onder  any  of  the  following  sections  of  the  Salmon  Fishery  Act,  Z^^^H^^. 
1861,  that  is  to  say,  ssctions  eight,  nine,  fourteen,  and  seTenteen,  priioninent 
he  may,  on  being  conTieted  a  third  time  of  an  offence  against  labour 
say  of  the  said  sections,  instead  of  being  fined  inapecnniary  ^JlS^f* 
penalty,  be  sentenced  to  imprisonment  with  or  without  hard 
labour  for  any  period  not  exceeding  six  months  or  less  than  one 
iaoDth(9> 

A  licensee,  on  being  conTieted  a  second  time  of  an  offence  Forfeiture  of 


against  the  Salmon  Fisheiy  Acts,  1861,  1865,  forfeits  his  U-  ""^"^ 
cenoe(0). 

Where  any  person  is  oonricted  of  an  offence  nnder  the  Salmon  Mtnnte  of 
Fiihsiy  Acta  1861  to  1873,  or  under  any  bye-law  made  in  pur-  be^sent  to 
■aanoeof  the  Sabnon  Fishery  Act,  1873,  the  clerk  of  the  justices  ^JS^J^ton. 
before  whom  snch  person  is  convicted  shall  forward  a  certificate 
of  Bach  oonviction  to  the  clerk  of  the  board  of  conservators  for 
the  fishery  district  within  which  such  oonnction  took  place  within 
ooe  calendar  month  from  the  date  of  such  conviction,  and  snch 


it)  28  &  29  Vict.  c.  121,  a  63. 
u)  Sect  57;  36  &  87  Vict  c  71,  a  18. 
ir)  28  &  29  Vict  c.  121,  a  50. 


i 
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certificate  shall  be  receiyable  in  fevidence  in  ell  legal  prooeedfngs, 
and  any  clerk  to  anj  justices  neglecting  or  refosing  to  forward 
snch  certificate  to  the  clerk  of  the  board  of  oonserrators,  dall 
for  every  snch  refusal  or  neglect  be  liable  to  a  penalty  of  not 
exceeding  two  pounds  (y). 

If  any  peraon  feels  aggrieved  by  any  detenninsftioii  or  ad- 
judication of  the  justices  with  respect  to  any  penalty  or  for- 
feiture under  the  Salmon  Fishery  Acts,  1861,  1873,  or  cither  of 
the  said  acts,  the  peraon  so  aggriered  may  appeal  to  the  coiiit 
of  general  or  quarter  sessions  for  the  county  or  place  in  which 
the  cause  of  appeal  has  arisen,  holden  not  less  than  fifteen  dajs 
and  not  more  than  four  months  after  the  decision  of  the  joitiees 
from  which  the  appeal  is  made ;  provided  that  the  appeOant 
shall,  within  three  dajs  after  the  cause  of  appeal  has  arisen, 
give  notice  in  writing  to  the  other  party  to  the  proceedings  of 
his  intention  to  appeal,  and  of  the  grounds  thereof ;  and  also 
provided  that  the  appellant  ahaU,  within  three  days  after  the 
cause  of  appeal  has  arisen,  enter  into  a  recognizance  befcxea 
justice  of  the  peace,  with  two  sufficient  sureties,  oonditioDed  po^ 
sonally  to  try  such  appeal,  and  to  abide  the  judgment  of  the 
court  thereon,  and  to  pay  such  costs  as  may  be  awarded  br  the 
court :  the  court  may  adjourn  the  appeal,  and  upon  the  hesziDg 
thereof  may  confirm,  reverse  or  modify  the  decision  of  the  jos- 
tioes,  with  or  without  costs,  to  be  paid  by  either  party  (i). 

Where  any  proceedings  are  instituted  by  any  compUinsot 
against  any  person  for  the  recovery  of  any  penalties  alleged  to 
have  been  incurred  by  him  in  respect  of  any  poUntioD  againit 
the  5th  section  of  the  Salmon  Fishery  Act,  1861,  if  such  pence, 
hereinafter  referred  to  as  "  the  defendant,"  on  appearing  betoe 
the  justices  constituting  the  court  by  which  he  is  to  be  tried 
in  pursuance  of  the  Salmon  Fishery  Act,  1861,  allies,  by  wij 
of  defence,  that  he  has  used  the  best  practicable  means,  withios 
reasonable  cost,  to  render  such  matter  harmless,  and  proves  to  the 
satisfaction  of  the  court  that  in  the  event  of  the  complaint  bemg 
decided  against  him  the  expense  oi  permanently  preventing  tbe 
matter  complained  of  would,  exclusive  of  costs,  exceed  ooe 
hundred  pounds,  and  gives  security  to  be  approved  by  sacheoait 
duly  to  prosecute  his  appeal  and  to  abide  the  event  thereof,  «n 


(y)  86  &  87  Vict.  c.  71,  s.  11. 
(«)  28  &  29  Vict.  c.  121,  s.  66. 
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proceeding  before  the  jnstices  shall  he  stajed,  and  it  shall  he 
lawfnl  far  such  complainant  to  bring  an  action  in  one  of  her 
Majesty's  superior  courts  of  law  at  Westminster  against  the 
defendant;  and  the  plaintiff  in  snch  action  shall  deliyer  to  the 
defendant  an  issue  or  issaes  whereby  the  question  whether  he  has 
Bsed  the  best  practicable  means  within  a  reasonable  cost,  to  render 
such  matter  harmless  may  be  tried ;  and  the  form  of  snch  issue 
or  isoes,  in  case  of  dispute,  or  in  the  case  of  non-appearance  of 
the  defendant,  shall  be  settled  by  the  court  in  which  the  action 
is  brought^  and  such  action  shall  be  prosecuted  and  issue  or 
imes  tried  in  the  same  manner,  and  subject  to  the  same  inci- 
dents in  and  subject  to  which  actions  are  prosecuted  and  issues 
tried  in  other  cases  within  the  jurisdiction  of  such  court,  or  as 
near  thereto  as  circumstances  admit  (a). 

The  verdict  of  the  inry  on  such  issue  shall,  unless  the  court  Effect  of 
before  which  the  same  is  tried  orders  a  new  trial,  be  conclusiTe 
«s  to  the  questions  invoWed  in  any  subsequent  proceedings  that 
may  be  had  for  the  recovery  of  any  penalties  in  pursuance  of  the 
sud  section,  and  any  costs  that  may  haye  been  incurred  before 
the  justices  by  the  parties  to  such  action  as  is  mentioned  in  this 
tfdJaa  shall  be  deemed  to  be  costs  incurred  in  such  action,  and 
be  payable  accordingly  (fi). 

Where  any  offence  under  the  Salmon  Fishex7  Acts  is  com-  Offencei  on 
mitted  in  or  npon  any  waters  forming  the  boundary  between  any  ^1^1°^*^  ^ 
two  counties,  districts  of  quarter  sessions  or  petty  sessions,  such  ^^°^^^ 
offence  may  be  prosecuted  before  any  justice  or  jnstices  of  the 
peace  in  either  of  snch  counties  or  districts  (0). 

Any  offence  committed  under  the  Salmon  Fishery  Acts  on  offenees 
the  sea  coast  or  at  sea,  beyond  the  ordinary  jurisdiction  of  any  5J"2«*5J^,^ 
jnsdce  of  the  peace,  shall  be  deemed  to  have  been  committed  where  to  be 
within  the  body  of  any  county  abutting  on  such  sea  coast  or  ad- 
joining such  sea,  and  may  be  tried  and  punished  accordingly  {d). 

Ko  justice  of  the  peace  shall  be  disqualified  from  hearing  any  as  to  the 
CMS  arising  under  the  Sahnon  Fishery  Acts,  1861,  1873,  by  f^X*"*"*' 
reason  of  his  being  a  consenrator  or  a  member  of  a  board  of  Jiutioefl. 
conaenratorB,  or  a  subscriber  to  any  society  for  the  protection 

(a)  24  &  25  Vict  c  109,  s.  6. 
lb)  Sect  7. 

(c)  28  &  29  Vict.  c.  121,  s.  67. 
{d)  24  &  25  Vict  c.  109,  s.  37. 
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of  salmon  or  tront;  provided  that  no  justice  shiH  be  entitled  to 
hear  anj  eaae  In  respect  of  an  offence  oommittsd  on  hit  ova 
land(/). 

A  copy  of  the  certificate  or  oertifioates  of  the  temetaiy  of 
state  depoated  with  the  clerk  of  the  peace  of  aaj  eoonty  in  rela- 
tion to  the  formation,  enlargement,  combination,  rednctioo  or 
alteration  of  a  fishery  district  granted  in  pnrsoanee  of  the  fifdi 
section  of  the  Salmon  Fishery  Act,  1866^  or  of  tiie  SalmoD 
Fishery  Act,  1878,  certified  or  pniporting  to  be  oertified  is 
a  tme  copy  by  the  cleric  of  the  peace  of  tnch  eoonty,  Ml 
be  eTidence  that  all  the  requisitions  contained  it  the  SsfaDon 
Fishery  Act,  1865,  or  in  the  Sahnon  Fishery  Act,  1873,  re- 
lating to  the  formation,  enlargement,  oombmatioo,  redodioB  or 
alteration  of  any  fishery  district  hare  been  complied  wiA,  tod 
that  such  district  has  been  duly  formed,  enlarged,  ooDbioed, 
reduced  or  altered  with  the  limits  and  in  the  manner  speeified  ia 
such  certificate  or  certificates  (g). 

Any  minute  made  of  proceedings  at  a  meeting  of  a  bosrd  of 
oonserrators,  signed  by  the  chairman  of  snch  meeting,  cr  bj  tbe 
chairman  of  the  next  meeting  of  the  board,  shall  be  neeinbk 
in  eTidence  in  all  legal  proceedings  without  further  proof;  md 
until  the  contrary  is  proTed,  erery  meeting  of  the  board  in  r^ 
spect  of  the  proceedings  of  which  minntea  hare  been  so  nsde 
shall  be  deemed  to  have  been  duly  couYened  and  held,  and  all  tbe 
members  thereof  to  haye  been  duly  qualified  (A). 

The  ]Modnction  of  a  written  or  printed  copy  of  any  by^lev 
purporting  to  hare  been  confirmed,  authenticated  by  thseoBBBMH 
seal  of  the  board,  shall  be  oonclusiTe  eridence  of  the  codttan 
and  due  making  of  such  bye-law  in  all  legal  prooeediagi,  od 
the  production  of  a  copy  of  any  newspaper  or  new^i^Mi  eoa- 
taining  the  notice  of  the  making  of  any  snch  bye-law  ihsU  be 
taken  and  received  in  all  legal  proceedings  aa  evidence  tiiat  •!! 
thmgs  required  by  the  Salmon  Fishery  Act,  1878,  f«r  tbe 
making  and  publication  of  the  bye-law  tiierein  adrertiNd  han 
been  duly  done,  performed  and  published  (»)• 


(/)  28  &  29  Vict  c.  121,  8.  61. 
(^)   36  &  37  Vict  c.  71, 8.  8. 
(4)  Sect  35, 
(i)    Sect  46. 
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TheproTuiofiii  of  the  Doenmeiitaiy  Eridence  Act,  1868,  sball  Proof  of 
tpplj  to  a  seale  of  licences  approTed  by  the  lecretary  of  state  in  ac*ie  of 
pannaace  of  the  Salmon  Eiihery  Act,  1865,  or  the  Salmon  >*o»ocf 
Fishery  Act,  1878,  in  the  same  manner  as  if  snch  scale  so  ap- 
prored  as  aforesaid  were  an  order  or  regulation  issued  by  snch 
secretary  of  state,  and  the  production  of  a  copy  of  such  scale 
of  fioenees,  puiportiDg  to  be  certified  to  be  a  correct  copy  of 
snch  scale,  by  any  person  empowered  to  certify  the  same  in  pnr> 
aaanoeof  the  Doenmentaiy  ETidenee  Act,  shall  be  evidence  that 
SQch  scale  has  been  approved  of,  and  that  all  the  steps  required 
by  the  Salmon  Fishery  Act,  1865,  or  the  Salmon  Fishery  Act, 
1873,  relating  to  the  formation  and  approval  of  such  scale  have 
been  taken  (A). 

Nothing  hi  the  Salmon  Fishery  Acts  contained  shall  prejudice  sa^tng  ciaase 
thft  legal  right  of  any  conservators,  directors,  commissioners,  nn-  ^  dn<WiD«- 
dertakers,  persons  or  body  of  persons  corporate  or  nnlncorporate, 
to  dredge,  scour,  cleanse  or  improve  any  navigable  river,  canal 
or  other  inland  navigation  (<). 

From  and  after  the  commencement  of  the  Salmon  Fishery  Repeal  of 
Ad,  1861,  there  shall  be  repealed  the  several  acts  and  parts 
of  acts  set  forth  in  the  schedule  thereto,  to  the  extent  to 
^biich  snch  acts  or  parts  of  acts  are  therein  expressed  to  be 
repealed  (m). 

The  eighteenth,  nineteenth  and  thirfy-fifth  sections  of  the 
Salmon  Fishery  Act,  1861,  and  the  fourteenth,  twentieth,  twenty- 
fourth  and  twenty-sixth  sections,  the  first  and  second  sub-sections 
ol  the  thirty-fourth  section,  and  the  first  schedule  of  the  Salmon 
^shery  Act,  1865,  are  repealed  by  the  Salmon  Fishery  Act, 
1873,  except  so  far  as  rehUes  to  anything  done  or  in  the  course 
of  being  completed  under  the  same  respectively  (n). 

Ptovided  that  such  repeal  shall  not  affect — 

1.  Any  security  duly  given  before  the  Salmon  Fishery  Acts 

come  into  operation. 

2.  Anything  duly  done  before  the  Salmon  Fishery  Acts  come 

into  operation. 


(*)  36  &  37  Vict.  c.  71.  8.  64. 
it)  24  &  26  Vict  c.  109,  s.  88. 
(m)  Sect.  89. 
(a)  36  ft  87  Vict  c.  71,  s.  65. 
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8.  Any  liAbility  aoeroing  before  &e  Salmon  Fisheiy  Acts 
come  into  operation. 

4.  Any  penalty,  f  orf dtare  or  other  pmiishment  incnrred  or  to 

be  incnnred  in  respect  of  any  offence  committed  before 
the  Sahnon  Fishery  Acts  come  into  operation. 

5.  The  institution  of  any  legal  proceeding  or  any  other  remedy 

for  ascertaining,  enforcing  or  recovering  any  snch  liability, 
penalty,  forfeiture  or  pnnishment  as  aforesaid  ((?). 

(o)  24  &  26  Vict.  c.  109,  s.  39. 
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THE  SALMON  FISHERY  ACT,  1861. 

24  &  26  Vict.  c.  109. 

An  Act  to  amend  the  Laws  relating  to  Fiaheriea  of  Salmon  in 
England.  [6th  August,  1861.] 

Whereas  the  aahnon  fisheries  of  England  haye  of  late  years 
been  greatly  injored,  and  for  the  parpose  of  increasing  the 
soppl^  of  sidmon,  it  is  expedient  to  amend  the  laws  relating  to 
fisheries  of  salmon  in  England:  be  it  therefore  enacted  by  the 
queen's  most  excellent  majesty,  by  and  with  the  advice  and  con- 
Kot  of  the  lords  spiritnal  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same, 
•afoUows: 

Preliminarff, 

L  This  act  may  be  dted  for  all  purposes  as  *'  The  Salmon  Short  au«. 
RshciT  Act,  1861." 

2.  This  act  shall  not  extend  to  Scotland  or  Ireland,  or  to  the  Application 
RiTor  Tweed,  as  defined  by  **  The  Tweed  Fisheries  Amendment  ?  „^  ,,^, 
Act,  1869."  tvif"^      ' 

B,  T  Step, ». 
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meat  of  act 

Smp.S. 

Deflnlttoool 
terma. 

S.F.A€i,19n, 
4.4. 

8,F.Aettl9K, 
t,  64. 

B.F,Aet,l8n, 
«l18. 

Step.  li. 


d 


p.9K, 


Bee  p.  976. 
Seep.  16. 

Amp.  16. 

Seep.  146. 

Repeaied, 
S.F.AeiA979, 
«.4. 
Seep.  810. 

Seep.  ZU. 

S.F.AetA9ei, 

«.  11. 

S.F.AelA9M, 

«.  89. 

S.  F.AelAVrZ, 

e.i. 

&«j»p.]4,336. 

8,F.Aet^m», 

4.4. 

Seep.  IS. 


PeiultjroD 
mtxlng 

POiMDOOS 


3.  This  act  shall  not  oome  into  opeimtion  until  the  ftnt  ds j 
of  (Ictober,  one  thousand  eight  hondred  and  sixty-one. 

4.  In  this  act,  unless  there  is  something  inconsistent  in  the 
context,  the  words  and  expressions  hereinafter  OMntioaed  shall 
have  respectiTely  the  meanings  herebj  assigned  to  them ;  that  it 
tosaj, 

** Person^  shall  inclode  an/  body  of  penon%  cunmate  or 
nninoorporate: 

^  Salmon ''  shall  include  all  migratory  fish  of  the  genns  sahnoe, 
whether  known  by  the  names  hereinafter  meDtiooed,tbat 
is  to  say,  salmon,  cock  or  kipper,  kelt,  lanrel,  girling,  grilse, 
botcher,  blue  cock,  bine  pole,  fork  tail,  mart,  peal,  horing 
peal.  May  peal,  pagg  peal,  harresl  eock,  sea  troot,  white 
trout,  sewin,  bnntling,  guiniad,  tubs,  ydknr  fin,  sprat 
herUng,  whiting,  bull  trout,  whitling,  soirf,  bom  tail,  fry, 
samlet,  smoult,  smelt,  skirling  or  scarling^  parr,  spawn, 
pink,  last  spring,  hepper,  last  brood,  graTelling,  ^ed, 
scad,  blue  fin,  black  tip,  fingerling,  brandling,  broodling. 
or  by  any  other  local  name: 

**  Young  of  salmon  '*  shall  include  all  yoimg  of  the  salmoo 
species,  whether  known  by  the  names  of  fry,  ssmiet, 
smolt,  smcdt,  skirling  or  suirlinff,  par,  spawn,  piok,  last 
spring,  hepper,  last  brood,  grftTelling,  shed,  scad,  blue  fio, 
black  tip,  fingerling,  brandluig,  brondling,  or  by  any  ocbcr 
name,  local  or  otherwise: 

**  Court "  shall  include  two  or  more  magistratea  assembled  in 
petty  sessions: 

*<  Tidal  waters*'  shall  include  the  sea,  and  all  rireis,  eneU 
streams,  and  other  water  as  far  as  the  tide  flows  and 
reflows: 

"Inland  waters"  shall  mean  all  waters  that  are  not  tidaJ 
waters: 
Dam  "  shall  mean  all  weirs  and  other  fixed  obstmeCioo 

used  for  the  purpose  of  damming  up  water: 
lUhing  weir,"  thall  mean  a  dam  lued/or  the  exelMtirr 
purpose  of  oatehing  ar/acilUating  the  eaUking  tffo^- 
Fisning  mill  dam  **  shall  mean  a  dam  used  or  intended  to  be 
used  partly  for  the  purpose  of  catching  or  facilitating  the 
catchmg  of  fish,  and  partly  for  the  purpose  of  soppljuS 
water  for  milling  or  other  pnrpoees: 
Fixed  engine"  shall  include  stake  neti»  bag  neti»  pnf^ 
putchers,  and  all  fixed  implements  or  engines  for  catchifil 
or  for  facilitatinff  the  catching  of  fish  : 
Home  Office "  shall  mean  one  of  her  majesty's  priociiw 
secretaries  of  state. 
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Law  of  Fishino. 
ProhiHtion  cf  certain  Mode$  ef  Seetreifing  lUk 

5.  Every  person  who  causes  or  knowingly  permits  t9  fioft  ^ 
puts  or  knowingly  permits  to  be  put,  into  any  waters  eontsiiins 
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Bbnon,  or  into  any  tributaries  thereof,  anj  liquid  or  solid  •nbstanoat 
mttber  to  sach  an  extent  u  to  cause  the  waters  to  poison  or  kill  ^  riren. 
fish,  shall  incur  the  following  jpenalties;  ( that  is  to  say,)  ^'^  ^'  ^*^' 

(L)  Upon  the  first  cobTictioQ  a  penalty  not  exceeding  fira 

pounds: 
(2.)  Upon  the  second  oonTictian  a  penalty  not  exceeding  ten  &F.Aet,l9M, 

pounds,  and  a  farther  penalty  not  exceeding  two   aS'ji^^^m 

pounds  for  every  day  daring  which  snch  offence  is  «.' is,  m6.«.  «.' 

contittaed : 
(3.)  Upon  the  third  or  any  sabseqnent  conviction  a  penalty 

not  exceeding  twenty  poands  a  day  for  erery  day 

daring  which  snch  offence  is  continued,  commencing 

from  the  date  of  the  third  conviction : 
But  DO  person  shall  be  subject  to  the  foregoing  penalties  for  any  Seep.  S40. 
let  done  in  the  exercise  of  any  right  to  which  he  is  by  law 
entitled,  if  he  prove  to  the  satisfaction  of  the  court  before  whom 
he  is  tried  that  he  has  used  the  best  practicable  means,  within  a 
RsaoDsble  cost,  to  render  harmless  the  liquid  or  solid  matter  so 
permitted  to  flow  or  to  be  pat  into  waters ;  but  nothing  herein 
pootsiDed  shall  prevent  any  person  from  acc^uiring  a  legal  right 
in  cases  wbero  he  woidd  nave  acquired  it  if  this  act  had  not 
psssed,  or  exempt  any  person  frcMu  any  punishment  to  which  he 
^oM  otherwise  be  subject,  or  legalize  any  act  or  default  that 
VQoId  but  for  this  act  be  deemed  to  be  a  nuisance  or  otherwise 
tc  contrary  to  law. 

6.  Whioe  any  proceedings  are  institnted  by  any  complainant  Power  to 
•giinst  any  person  for  the  recovery  of  any  penalties  alleged  to  ^■^«  <i«""" 
faftTe  been  incurred  by  him  under  the  last  preceding  section,  if  p^S^n'^ 
wh  person,  hereinafter  referred  to  as  '*  the  defendant/'  on  eection  de- 
ippttring  before  the  justices  constituting  the  court  by  which  he  ci<ie(i  by  juiy. 
is  to  be  tried  in  pursuance  of  this  act,  alleges,  by  way  of  defence.  See  pp,  841, 
that  he  has  used  the  best  practicable  means,  within  a  reasonable  *^^' 
<^  to  render  snch  matter  harmless,  and  proves  to  the  satisfac- 
tion of  tiie  ooart  that  in  the  event  of  the  complaint  being  decided 
against  him  the  expense  of  ]>ermanently  preventing  the  matter 
complamed  of  would,  exclunve  of  costs,  exceed  one  hundred 
pounds,  and  gives  security,  to  be  approved  by  snch  court,  duly  to 
prosecute  his  appeal  and  to  abide  the  event  thereof,  all  proceed- 
ings before  the  justices  shall  be  starred,  and  it  shall  be  lawful 
for  snch  complamant  to  bring  an  action  in  one  of  her  Majesty's 
niperior  courts  of  law  at  Westminster  against  the  defendant; 
and  the  pUdntiff  in  such  action  shall  deliver  to  the  defendant  an 
i^Boe  or  issues  whereby  the  question  whether  he  has  used  the 
^  practicable  means,  within  a  reasonable  cost,  to  render  such 
ntittter  harmless  may  be  tried ;  and  the  form  of  such  issue  or 
issues,  in  case  of  dispute,  or  in  the  case  of  non-appearance  of 
the  defendant,  shall  be  settled  by  the  court  in  which  the  action 
u  broD^t,  and  such  action  shall  be  prosecuted  and  issue  or 
i^saes  tried  in  the  same  manner  and  subject  to  the  same  inci- 
dents in  and  subject  to  which  actions  are  prosecuted  and  issues 
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tried  in  other  cases  within  the  jarii^ction  of  aadi  eooi^  or  m 

near  thereto  as  circomstsnces  admit 

Effect  of  7.  The  yerdict  of  the  jniy  on  andi  issoe  shall,  anless  the  coat 

^'"^  before  which  the  same  is  tried  ordeiB  a  new  triid,  be  coodnmTe 

Seep,  Ml.        ng  to  the  questions  inroWed  in  any  sabseqaent  proceedings  that 

maj  be  had  for  the  recovery  of  any  penalties  in  panmuice  d 

the  said  section,  and  any  costs  that  may  have  been  incnmd 

before  the  justices  by  the  parties  to  snch  action  as  is  mentiooed 

in  this  section  shall  be  deemed  to  be  costs  incoired  in  snch  sctioBr 

and  be  payable  accordingly. 

8.  No  person  shall  do  toe  following  things  at  any  of  ifaem; 
that  is  to  say, 

(1.)  Use  any  light  for  the  purpose  of  catching  salmon : 
(2.)  Use  any  spear,  gaff,  strokehall,  snau£,  or  other  hke 

instrument  for  catching  salmon : 
(8.)  Have  in  his  possession  a  light  or  any  of  the  foregnn^ 
instruments  under  such  circumstances  as  to  satis^  the 
court  before  whom  be  is  tried  that  he  intended  st  d» 
time  to  catch  salmon  by  means  thereof : 
And  any  person  acting  in  contrarentioo  of  this  seetioQ  diaQ 
incur  a  penalty  not  exceeding  fire  pounds,  and  shall  forfeit  mbj 
instruments  used  by  him  or  fonnd  in  his  possession  in  eootifr 
vention  of  this  section;  but  this  section  shall  not  apply  to anj 
person  using  a  gaff  as  auxiliary  to  angling  with  a  xod  sad 
line. 

9.  No  person  shall  do  the  following  things  or  any  of  them; 
that  is  to  say, 

(1.)  Use  any  fish  roe  for  the  purpose  of  fldiing : 
(2.)  Buy,  sell,  or  expose  for  sale,  or  hare  in  his  posseaaco, 
any  salmon  roe : 
And  any  person  acting  in  contraTention  of  this  section  shall  for 
each  offence  incur  a  penalty  not  exceeding  two  pounds,  and  shiQ 
forfeit  all  salmon  roe  found  in  his  possession ;  but  this  aectka 
shall  not  apply  to  any  person  who  uses  or  has  in  his  poseesoflB 
salmon  roe  for  artificial  propagation  or  other  scientific  porpoKS) 
or  giyes  any  reason  satisfactory  to  the  court  by  whom  lie  is  tried 
for  having  the  same  in  his  possession. 

10.  No  person  shall  take  or  attempt  to  take  salmon  with  ssr 
net  having  a  mesh  of  less  dimensions  than  two  inches  in  ezteo- 
sion  from  knot  to  knot  (the  measurement  to  be  made  od  cteb 
ade  of  the  square),  or  eight  indies  measured  round  each  wtA 
when  wet;  and  any  person  actine  in  oontraventiott  of  tins 
section  shall  forfeit  all  nets  and  tacxle  used  by  him  in  so  doing. 
and  shall  for  each  offence  incur  a  penalty  not  exceeding  ^ 
pounds;  and  the  placing  two  or  more  nets  behind  or  neir  to 
each  oUier  in  sncn  manner  as  to  practicably  diminish  the  wiA 
of  the  nets  used,  or  the  covering  the  nets  used  with  csnn^v 
the  using  any  other  artifice  so  as  to  evade  the  provisioiis  of  this 
section  with  respect  to  the  mesh  of  nets,  shall  be  deemed  to  be 
an  act  in  contravention  of  this  section. 

Penaltroa  U.  No  fixed  engine  of  any  deecriptaon  shall  be  placed  orfBe^ 
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Ac 

«.  M,  57,  64. 

A./'.iioUSTS. 

«.18,fMfr^n.4, 
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for  Gfttduag  Mfanon  in  any  inland  or  tidal  waten;  and  any  engine  piadag  or 
pfaned  or  naed  in  contrarention  of  this  section  may  be  taken  po«-  flying  fixed 
nwNi  of  or  destroyed;  and  any  engine  so  placed  or  nsed,  and  *>^°^ 
any  ■dnKm  taken  by  sach  engine,  shall  be  forfeited,  and  in  f^^^^^^* 
additbD  thereto^  the  owner  of  any  engine  placed  or  nsed  in  con-  J.  F'Ad,i9n, 
tiaTentioii  of  this  section  shall,  for  each  day  of  so  placing  or  «;  i\  18,  m6-' 
wag  the  same,  incur  a  penalty  not  exceeding  ten  pounds;  and  *-  '■ 
for  the  poipoaes  of  this  section  a  net  that  is  secnred  by  anchors,  ^  PP'  ^^^ 
or  odierwise  temporarily  fixed  to  the  soil,  shall  be  deemed  to  be  ^^' 
a  fixed  engine,  but  this  section  shall  not  affect  any  ancient  riyht  J-^^«'.JM»i 
or  mode  of  fishing  as  lawfully  exercised  at  the  time  of  the  passing  a.  F.Ao^ivn, 
of  this  act  by  any  person  by  virtue  of  any  grant  or  charter  or  «•  18,  Mub-s.  6. 
immemoTud  usage;  proTided  always,  that  nothing  in  this  section 
eontained  sfaall  be  deemed  to  apply  to  fishing  weirs  or  fishing 
unQdaiDs.  * 

12.  The  following  regnlatbns  shall  be  observed  with  respect  Pnudty  on 
to  dams:  wing  certain 

(I.)  No  dam  except  such  fishing  weirs  and  fishing  mill  dams  J^^ 
as  are  lawfully  in  use  at  the  time  of  the  passing  of  this  admonf 
act,  by  virtue  of  a  erant  or  charter  or  immemorial  usi^,  ««  pp,  146, 
shall  be  nsed  for  the  purpose  of  catching  or  facilitating  972,  zu, 
the  catching  of  salmon: 

1.  Any  person  catching  or  attempting  to  catch  salmon  S.F.Aet,\9Wt 

in  contravention  of  this  section  shall  incur  a  «5?*.^,a-, 
nenalty  not  exceeding  five  pounds  for  each  of-  y^iifjn^^* 
fence,  and  a  further  penalty  not  exceeding  one 
pound  for  each  salmon  which  he  catches: 

2.  Ail  traps,  nets  and  contrivances  naed  in  or  in  con- 

nexion with  the  dam  for  the  purpose  of  catching 
salmon  shall  be  forfeited: 

3.  All  salmon  caught  in  contravention  of  the  above 

prohibition  shall  be  forfeited: 
And  no  fishing  weir,  alUiongh  lawfully  in  use  as  aforesaid,  shall 
be  uied  for  the  puipoees  of  catching  salmon  unless  it  have  therein 
Ach  free  gap  as  is  hereinafter  mentioned;  and  no  fishing  mill 
<lvn,  although  lawfully  in  use  as  aforesaid,  shall  be  used  for  the 
purposes  of  catching  salmon  unless  it  have  attached  thereto  a  fish 
pesB  of  Buch  form  and  dimensions  as  shall  be  approved  of  by  the 
wxne  office,  nor  unless  such  fish  pass  has  constantly  running 
tbrongh  it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up 
ud  down  such  pass,  but  so  nevertheless  that  such  pass  shall  not 
be  larger  nor  deeper  than  requisite  for  the  above  purposes: 
(2.)  No  person  shall  catch  or  attempt  to  catch,  except  by  rod  8.F.Aei,\9l9, 
and  line,  any  salmon  in  the  head  race  or  tail  race  of  any  '•  17> 
mill,  or  within  fifty  yards  below  any  dam,  unless  such  Seep.  317. 
mill  or  dam  has  attached  thereto  a  fish  pass  of  such 
form  and  dimensions  as  may  be  approved  by  the  home 
office,  and  such  fish  pass  has  constantly  running  through 
it  such  a  flow  of  water  as  will  enable  salmon  to  pass  up 
and  down  it;  and  if  any  person  acts  in  contravention 
of  the  foregoing  provision, 
1.  He  sfaiall  incur  a  penalty  not  exceeding  two  pounds 
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8.RAci,lBn,  for  eadi  offisnce,  and  a  fortlier  )peDtlltj  noC  e^ 

«•  S7*  oeediDff  one  poond  for  ereK7  salmon  so  caogbt: 

t'lii^^h^i.  ^-  ^^  ^^'^^  forfeit  all  aalnioo  caoi^ht  in  cootiBYea- 

$,  19,  tmh*.  9,  ^^  ^^  ^2^  sectioo,  and  all  neto  or  oUnr  iaBCnir 

mento  used  or  placed  lor  catching  the  same. 

Bsnaity  on  1$,  Where  salmon  or  the  yomig  of  salmon  are  led  asgde  oof 

^^^^^  of  <^  main  stream  by  means  of  any  artificial  channel  nsed  for  the 
J^^g  purpose  of  supplying  towns  witn  water,  or  for  sopplyinr  snj 

gntiiigs  to  naTigable  canal,  the  company  or  persons  having  the  eootrc4  orer 
g«Timt  the  BQch  artificial  channel  shall,  within  six  months  after  tiie  cnm- 
•iSx^'into  niencement  of  this  act,  pnt  op  and  shall  maintahi,  at  their  own 
Mtliicial  costs  and  charges^  a  grating  or  gratings  across  soch  chaoDcI, 

streams.  f^  the  purpose  of  prereiyting  the  descent  of  tbe  salraoo  or  the 

&F.  Att,l979,  Tonng  of  salmon,  and  such  grating  or  gratings  shall  he  piaced 
Pm^Tx*  ^^*  ^  ^^^^  form  and  manner  as  may  be  approTed  by  one  of  the  in* 
Ag_^l,  *  "*  spectors  in  this  act  mentioned;  and  any  eompanj  or  persons 
Seepp,9i,in,  fftiliog  to  pnt  a  grating  or  gratings  in  cases  where  they  are 
S  F  AeilsK  1^°^^^  ^  ^^  ^^  ^y  ^^  section  shall  incnr  a  penalty  not  ex- 
#.'57.  '  ceeding  ftvt  pounds  for  everp'  day  after  the  expiratioo  of  such 

S,F.Aei,\9n,  period  of  six  months  daring  which  he  fails  to  comply  with  the 
«.  18,  M^A  6.  piorisions  of  this  section ;  and  any  such  company  or  penoo 
failing  so  to  maintain  tbe  same  shall  incnr  a  pemlt^  not  ex- 
ceeding one  poand  for  every  day  dnring  which  sodi  f ailare  con- 
tinnes :  provided  always,  that  no  snch  grating  shall  be  so  plated 
as  to  interfere  with  the  passage  of  boats  on  any  navigable  caaaL 


Prohibition  of  the  Dntnwtitm  of  wuea$tmaHe  fUh. 

FottityoD  14.  No  person  shall  do  any  of  the  following  things;  that  if 

taking  un-       to  say, 

eiean  flsh.  (x  j  Wilfully  take  any  unclean  or  nnseasonable  salmon : 

^islSi*^'      (2.)  Buy,  sell,  or  expose  for  sale,  or  have  in  lus  poesesskn, 
g^    *'"^*  '  any  unclean   or  nnseaaonaUe   salmon,  or  any  psit 

Sup.  99L  thereof : 

And  any  person  acting  in  eontravention  of  this  section  dull  in- 
cur the  following  penalties ;  that  is  to  say, 
S.F.AetASiS,      (1.)  He  shall  forfeit  any  fish  taken,  bought,  sold,  or  expoKd 
SF.Atix^Z  for  sale,  or  m  his  possession : 

«.'l8^M6-«f.4|      (2.)  He  shall  incur  a  penalty  not  exceeding  ^-wt  pounds  in 
6.  respect  of  each  fish  taken,  sold,  or  expoeed  ror  sale,  or 

in  his  possession : 
Bnt  this  section  shall  not  apply — 
(1.)  To  any  person  who  takes  sndi  fish  acddentsOy,  ssd 
forthwith  returns  the  same  to  the  water  with  tbeksat 
possible  injury : 
S.F,Ati\Wit      (9.)  To  any  person  who  takes  or  is  in  poasesrion  of  nch  iah 
'*  ^*  for  artificial  propagation  or  other  scientific  puposea 

E!^^^  16.  No  person  shall  do  the  following  things  or  any  of  then ; 

5^01         that  is  to  say, 

salmon.  (1.)  Wilfully  take  or  destroy  the  young  of  sahnon : 
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(1)  Bdt,  sen,  or  expose  for  lale,  or  hATe  in  Ms  poenesioii,  amp,  sss. 

the  yomig  of  ulmon : 
(3.)  FlaoB  any  denoe  for  the  pnrpoee  of  obetraetixig  the  pa»- 

ttge  of  the  yoimg  of  salmon : 
(4.)  WilfiJly  injure  the  yonng  of  aaknon :  S.JJ.^««,186», 

(5.)  Wilfollj  distoih  any  spawning  bed,  or  any  bank  or  s.F'.Aei,\vn, 
shallow  on  which  the  spawn  of  salmon  may  be :  /is, mI^. ft. 

And  snj  person  acting  in  contraTention  of  this  section  shall  in- 
cur the  following  penalties;  that  is  to  say, 
(1.)  He  shall  forfdt  all  the  yonng  of  salmon  found  in  his 


(2.)  He  shall  forfeit  all  rods,  lines,  nets,  deyices,  and  instm- 

ments  used  in  committing  any  of  the  aboTe  offences : 
(3.)  H«  sihall  for  each  offence  pay  a  penalty  not  exeee^g 
fire  poonds :. 
But  nothing  heron  contained  shall  apply  to  any  person  who  may  9.  F.Aa,l9Ut 
bare  obtained  anch  yonng  of  salmon  for  artificial  propagation  or  *»  <K>. 
other  scientific  purposes,  and  nothing  herein  contained  shall  ^'[^^JH^l* 
prejudice  the  legal  right  of  any  owner  to  take  materials  from    '  ^ 
sojs^eam. 

16.  If  vxj  person  wilfnlly  disturbs  or  attempts  to  catch  salmon  penalty  <m 
vben  spawning,  or  when  on  or  near  their  spawning  beds,  he  shall  diflturbing 
for  eacb  offence  incur  a  penalty  not  exceeding  five  pounds ;  but  ^J^J|? 
^u  section  shall  not  apply  to  any  person  who  may  catch  or  ^    ^' 
Attempt  to  catch  salmon  for  the  pwpoees  of  artificial  propagation  ^  „..  '  . 
or  other  scientific  purposes.       *^    *^  *^  *^  fw."^^     ' 

lUttrieHani  tu  to  Timet  of  Inking, 

17.  No  person  diall  fish  for,  catch,  or  attempt  to  catch  or  kill  ciote  time. 
T^^oum  between  the  days  hereinafter  mentioned  (which  interral  &F.Aet,l996, 
is  ber»n  referred  to  as  the  close  season)  $  that  is  to  say,  between  m.  m,  £7, 66. 
we  fiist  day  of  September  and  the  first  day  of  February  follow-  ^io*42^^ 
>»g,  botii  inclnsiTe,  except  only  tiiat  it  shall  be  lawful  to  fish  ^f'  '^;J: 
*ith  a  rod  and  line  between  the  first  day  of  September  and  the  fy^T.'!- 
firat  day  of  Korember  following,  botii  inclnsiye ;  and  any  person  **  fs  iJ^^^ 
*c^^  m  contrarention  of  this  section  shall  forfeit  any  salmon  4, 6.' 
csQgnt  by  him,  and  shall  in  addition  thereto  incur  a  penalty  not 
exceeding  fiye  pounds,  and  a  further  penalty  not  exceeding  two 

l^Qds  in  respect  of  each  salmon  so  caught 

.  18.  Th^  home  oJUfemoff,  upon  the  appli4!ationo/ the jutticei  power  of 
M  ^narter  sessient  ateemhlea  of  any  county  abutting  on  water  home  office 
««n<aim«^  gatman,  extend  or  vary  the  time  during  which  it  ie  ^  ^5°^  " 
prohibited  to  take  ealmon  in  such  waters  ;  any  such  appliea-  22oa*^ 
^^  thall  be  forwarded  to  the  home  office  by  the  chairman  of  ^  p.AdAWi 
^^^JustieeMt  ^^  *^  shall  not  be  entertained  by  the  home  office  «.  S4l  * 

^^  due  proof  is  giren  that  notice  of  such  application  has  BepecOed, 
wa  served  on  the  olerh  of  the  peace  if  every  county  abutting  8.  FJLct^ivn, 
o«  tueh  river  other  than  the  county  from  the  Justices  of  which  *•  •*• 
^1^  application  proceeds^  and  that  a  copy  of  such  notice  has  ^Swjjp.  88,18ft. 
oeen  published  in  every  county  abutting  on  such  river  by 
^^^^isement  onee  at  least  in  each  of  four  successive  weeks  in 
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9^'Jotka  mewmper  ;  the  eartemi^  if  tw^ 

in/ ths  home  office  MhaUbe  made  by  order  wider  the  htmd  if 

onefherMJettf$priiunp(U9eoretm^efttaU^ 

i^the  London  Gazette  containing emehordenhaU he endenee 

of  the  tame  having  been  made, 

Ibr  thepttrposeetfthu  eeetian  amy  riding  or  ether  dintwii 
^a  county  having  a  ieparate  oemrt  of  qnarter  eeerient  OeU 
be  deemed  a  Meparate  cohntg,  and  amy  penaUiea  impemdif 
thu  act  forth^  purpoee  of  prohibUing  the  kUUng  ef  fA 
dwrxna  the  eleee  time  shaU apply  to  eweh  extended  elom  time; 
and  the  home  office  may  from  time  to  time  vary  the  eio$e  time 
90  extended. 

l^iZ  x.^®-  ^'^  ^^  '^  ^'  •*^'  ^ empoeefor  mtle^erhe^im 
dmtaidne  ^ P^^^^^ /^  »^f  ^^  t^lmon  betmeen  the  third  dof  rf 
time.  o^ptem^ter  and  the  ieeond  day  ef  February  feUmping;  andm 

Btpeakd,        ptfrwn  a^ing  in  eontravention  ofthie  act  thaUfoffeit  ainfii 
a.  F.  ActjLtfn,  so  bouohtf  sold  or  exposed  for  eele^  or  in  hxepoeeeemonfor  tdt, 
t -'.^.-^   tf«^  «^K  ineur  a  penalty  not  exeeedkig  two pownds for  seek 
S.F.A<i^m  suehjiih;  but  this  section  shaU  not  appifto  mii pem% 
L  «  1R7        5?^"?»  **i(i»V  ^  exposing  for  saie,  or  having  in  his  pesiesMs 
aeep.im,      for  tale,  sdhum  cured,  pickled  or  dried,or  any  fresh  selmmt 
caught  beyond  the  Hmits  of  this  act,  nevertheless  the  burdee 
of  proving  any  fresh  salmon  that  u  sold  or  exposed,  or  in  the 
possession  of  any  person  for  sale  between  the  said  thkd  iey 
ef  September  and  the  said  second  day  ef  JMrwary  to  hate 
been  caught  beyond  the  Umits  of  this  act  Moll  K»  #s  Or 
person  selling  or  exposing  the  same  for  sale,  or  hatiif  ths 
same  in  his  possession  for  sale. 
BemoTBl  of         20.  '^^  proprietor  or  occnpier  of  trcry  fiahety  for  alaoB 
fixed  enginw   shall,  withiii  thirty-six  boors  after  the  oommflDoeiDeDt  of  ti» 
^^  ^^"^    ^^^^  season,  canse  to  be  remored  and  earned  awaj  6001  tib» 
See  9  191       ^<^^r8  withbi  Ms  fishery  the  inacales,  hecks,  tops  and  laUi  of  aD 
'*  cmiTes,  boxes  or  cribs,  and  all  planks  «id  tempomy  fixtom 

nsed  for  taking  or  killing  salmon,  and  all  other  obsCmdiaBi  \d 
the  free  passape  of  fish  in  or  tfaoroogh  the  cmiTea,  cribs  nd 
boxes  witnin  his  fishery;  and  if  any  proprietor  or  oocopier  omitt 
to  remore  and  carry  away  in  manner  aforesaid  any  thinn  hodif 
reonired  to  be  removed  and  carried  awajr  he  shall  mcnr  tte 
following  penalties;  (that  is  to  aay,^ 
S.  F.Aet^Wb,  0")  He  shall  forfeit  all  the  engines  or  other  things  that  an 
«.  57.  not  remoTed  and  earned  away  m  eorapfianee  with  thii 

*'il"15l?f'  section: 

«.  i8,M&^  e.      ^2  ^  g^  ^^]^  £^P  ^^^  ^^  during  which  he  mflen  wA 

things  to  remain  mutmored  beyond  the  period  pi»> 

scribed  by  this  act,  pay  a  asm  not  exoee£qg  tea 

poonda 

weekly  dose       21.  ^o  Person  shall  fish  for,  eatdi  or  kOl  by  any  oetas  ote 

time.  than  a  rod  and  line,  any  salmon  between  the  hoar  of  twelrecf 

8.  F.AdABJSt  the  clock  at  noon  on  Saturday  and  the  hoar  of  six  of  the  doek 

«.  S9,  tub-i.  2.  on  Monday  morning;  and  any  person  acting  in  oontnTCBtiQD  <f 

Seep.  196.       this  section  shall  forfeit  all  fish  taken  hj  him,  and  any  net (r 

moreable  instroment  osed  by  him  in  tanng  tibe  nm^  and  ia 
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addhioii  thoeto  sIulII  incur  a  penalty  not  exceeding  five  pomids,  s.F.ActASM, 

tnd  a  fmiber  penalty  not  exceeding  one  pound  in  respect  of  each  «•  67. 

fish  80  taken  between  twelve  of  the  clock  at  noon  on  Saturda;r  f  {^^®  5' 

and  ax  of  the  clock  on  Monday  morning;  but  nothing  in  this 

section  contained  shall  compel  the  owner  of  any  putts  or  patchers 

to  reinoTe  or  draw  np  the  same  during  snch  time  as  is  mentioned 

ia  this  section,  or  sabject  him  to  a  penalty,  so  that  he  lets  down 

t  net  in  such  manner  or  uses  snch  other  device  as  the  home 

office  approves  for  the  purpose  of  preventing  salmon  passing  into 

tfaepntts  or  patchers  during  such  time  as  aforesaid. 

22.  The  proprietor  or  occupier  of  every  fishery  shall,  between  a  free  pos- 
tweWc  of  the  clock  at  noon  on  Saturdav  and  six  of  the  clock  on  ^^  ^ 
the  Monday  morning  following,  maintam  a  clear  opening,  of  not  J^i,.  ^  SSm 
leas  than  four  feet  in  width  from  the  bottom  to  the  top,  through  during 

sH  cribs,  boxes  or  cruives  used  for  taking  salmon  within  his  weeUy  dose 
fishery,  so  that  a  free  space  of  that  width  is  effectually  secured  ^*^^ 
far  tiSe  passage  of  fish  up  and  down  tiirough  each  box,  crib  or  ^^P-  ^^• 
emiTe,  whether  used  for  the  purpose  of  fishing  or  not ;  and  shall,  S,r,Aet,19M, 
for  the  puipose  of  maintaining  such  opening,  remove  the  inscales  s,F.Aet,TiVJZ, 
sad  raus  of  all  such  boxes,  cribs  or  cruives;  and  any  person  «.  li^mA-s.  5. 
acting  in  contravention  of  this  section  shall  incur  the  following 
penalties: 
(1.)  He  shall  for  each  offence  pay  a  sum  not  exceeding  five 

pounds,  and  a  further  penalty  not  exceeding  one  pound 

for  each  fish  so  taken: 
(2.)  He  shall  forfeit  every  fish  caught  in  contravention  of  this 

section. 

JFUh  Passei,  , 

23.  Any  proprietor  of  a  fishery  with  the  written  consent  of  Proprietor, 
the  home  ofiBoe  may  attach  to  every  dam  existing  at  the  time  of  JjjlJ,J^^J5J^ 
the  passing  of  this  act  a  fish  pass,  of  such  form  and  dimensions  qj^^  atUkch   ' 
as  the  home  office  may  approve,  so  that  no  injury  be  done  to  the  fish  pasaen  to 
•nilling  power  or  to  the  supply  of  water  to  or  of  any  navigable  ^^^ 
rirer, canal  or  other  inland  navigation  by  such  fish  pass;  and  T^**.^,«^ 
«ay  person  obetructing  any  person  legally  authorized  in  erecting  „.  32  S. 

«  doing  any  necessary  act  to  erect  or  maintain  such  fish  pass  s.F.Aettl679, 
^udl  incur  a  penalty  not  exceeding  ten  pounds  for  each  act  of  «.  fis. 
<^^i«tmction ;  and  any  person  injuring  such  fish  pass  shall  pay  the  Seepp,  149, 
**pcn«e  of  repairing  the  injury,  such  expense  to  be  recovered  in  i^* 
a  sonunary  manner,  and,  in  addition  thereto,  if  such  injury  is 
^fol,  shall  incur  a  penalty  not  exceeding  five  pounds;  and  any  s.F.AdASM, 
Pcwm  doing  any  act  for  the  purpose  of  preventing  salmon  from  *;  y* 
PMsing  through  a  fish  pass,  or  taking  any  salmon  in  its  passage  f  "^^J  J; 
^tivh  the  same,  shall  incur  a  penalty  not  exceeding  five  pounds         * 
^^  a  first  offence,  and  not  exceeding  ten  pounds  for  each  subse- 
quent offence,  and  shall  forfeit  any  salmon  taken  by  him  in  con- 
^ventioa  of  this  section,  and  any  instrument  used  by  him  in 
^*^g  the  same:  prorided  that  if  any  injury  is  done  to  any  dam 
^7  reason  of  the  afBxing  of  a  fish  pass  in  pursuance  of  this  section, 

T  6 
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nay  penon  imtaiinDg  any  lots  thereby  may  reoofer 
tion  for  each  injury  in  a  saoimary  maimer  from  the  pereon  or 
body  ofperaona  by  whom  soch  fisn  pan  has  been  affixed. 
Kotioe  re-  2/i,  ^^^  home  office  shall  not  give  their  consent  to  the  attach- 

Same^t^Sn'^  ment  by  a  proprietor  of  a  fish  pass  to  any  dam,  in  poiaaance  of 
giTM  coo-  ^  ^^^  precedmg  section,  unless  such  proprietor  proTes,  to  the 
■ent.  satisfaction  of  the  home  office,  that  he  has  serred  notice  oo  the 

Smp.  US,       owner  of  such  dam  of  his  intention  to  apply  for  such  oousmt, 
and  at  the  same  time  has  furnished  him  with  plan  and  qpedfiea- 
tion  of  the  fish  pass  which  he  proposes  to  erect,  a  reaaonabla 
time  before  his  application ;  and  it  shall  be  lawful  for  such 
owner  to  urge  any  objections  he  may  think  fit  to  the  home  office 
against  their  giving  their  consent,  and  the  home  office  diall  take 
any  objections  so  made  into  consideration  before  they  giTe  their 
consent  to  the  attachment  of  the  fish  pass. 
liBh  petMs         25.  Every  person  who,  after  the  passing  of  this  act,  in  waten 
to  tatnn^*^  where  salmon  are  found,  constructs  a  new  dam,  or  ndsct  or 
^yw,  alters,  so  as  to  create  increased  obstruction  to  fish,  adsm  alieadj 

AF,AetlVJZ  constructed,  shall  attach  and  maintain  attached  thereto  in  aa 
«.  4«L  '  '  efficient  state  a  fish  pass  of  such  form  and  dimensions  as  dst  be 
See  p.  ifiO.  determined  by  the  home  office,  and  if  he  do  not,  sndi  pcnoa 
S.F.Aet,18U,  t^^t^l  incur  a  penalty  not  exceeding  fire  pounds ;  and  it  shall  be 
«.'67.  Jawful  for  the  home  office  to  cause  to  be  done  any  work  by  this 

s,F.Aet^9:i3,  section  required  to  be  done  bv  such  person,  and  to  recover  the 
«.  18,  MMb-e,  6.  exp^Qge  Qf  doing  the  same  m  a  snmmaiy  manner  from  the 
person  in  default ;  but  this  section  shall  not  anthorise  anjthiBg 
to  be  done  which  may  injariouslv  affect  any  navigable  rifcr, 
canal,  or  inland  navigation,  nor  shall  anything  in  this  or  tbe 
last  preceding  section  prevent  any  person  from  removing  s  fish 
pass  for  the  purpose  of  repairing  or  altering  a  dam,  so  thsft 
vrithin  a  reasonable  time  he  restore  such  fish  paas  in  ss  ta 
efficient  a  state  as  it  was  before  he  removed  the  same. 
Soppiy  of  26.  Where  a  fish  pass  is  attached  to  any  dam  in  punoanee  of 

^^^  ^    this  act,  the  sluices,  if  any,  for  drawing  off  the  water  whidi 
a.F.Aa  187S   ^^^^^  otherwise  flow  over  the  dam  shall  be  kepi  diat  st  sU 
4.  M.    '       *  times  when  the  water  is  not  reqoired  for  milling  puipoees  ia 
Seep,  16S.       such  manner  as  to  cause  such  vrater  to  flow  through  tbe  fish 
pass  $  aod  any  person  making  default  in  complying  with  the 
requisitions  of  this  section  shall  incur  a  penalty  not  exoesding 
five  shillings  per  hour  for  every  hour  during  which  such  defsolt 
S.F.Aet,i6M,  continues;  but  this  section  shall  not  preclude  any  penon ir^ 
1  w'i^io-j2  ^?^^^^S  <^  sluice  for  the  purpose  of  letting  off  water  in  csies of 
«.  18, 41^  6.'  fl<xxl>  or  for  milling  purposes,  or  when  necessaiy  for  tiie  pa^ 
poses  of  navigation,  or  for  cleaning  or  repsdring  any  dsa  or 
mill  or  the  appurtenances  thereof. 

Gonstraction  Eestrictiont  Oi  to  lUhing  Wein, 

of  free  gftps.  27.  Where  any  fishing  weir  extends  more  than  halfway  teem 

a,F,A<i,i979,  ^y  stream  at  its  lowest  state  of  water,  it  shall  have  a  sreegtp 

Ae  p.  811.  ^^  opening  in  accordance  with  the  regnlatioiis  foUowing,  viSm 
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otherwise  antborized  by  the  home  office,  nnder  the  powers  of 
this  act;  that  is  to  say, 
(1.)  The  free  gap  shall  be  situate  in  the  deepest  part  of  the 

stream  be^een  the  points  where  it  is  intercepted  by 

the  weir: 
(2.)  The  sides  of  the  gap  shall  be  in  a  line  with  and  parallel 

to  the  direction  of  the  stream  at  the  weir  : 
(3.)  The  bottom  of  the  gap  shall  be  level  with  the  natural  bed 

of  the  stream  above  and  below  the  gap : 
(i.)  The  width  of  the  gap  in  its  narrowest  part  shall  be  not 

less  than  one  tenth  part  of  the  width  of  tiie  stream ; 

provided  always,  that  sach  gap  shall  not  be  required  to 

be  wider  than  forty  feet,  and  shall  not  in  any  case  be 

narrower  than  three  feet. 

28.  The  following  rules  shall  be  observed  for  the  purpose  of  Enfordiiff 
enforcing  efficient  free  gaps  in  fishing  weirs ;  that  is  to  say,         ^^^  s*i>*  i° 

(1.)  Where  a  weir  is  without  a  1<^  free  gap  at  the  time  of  ?;  ,^ 
the  commencement  of  this  act  the  owner  of  such  weir  ^^'  ^^^ 
shall  within  twelve  months  after  the  commencement  of 
this  act  make  such  a  gap,  and  if  he  does  not  he  shall 
incur  a  penalty  not  exceeding  five  pounds  for  every 
day  after  the  expiration  of  such  period  of  twelve 
months  during  which  he  does  not  make  such  gap : 

(2.)  Where  a  free  gap  has  been  made  in  a  weir,  but  the  same 
is  not'  maintamed  in  accordance  with  this  act,  the 
owner  of  such  weir  shall  incur  a  penalty  not  exceeding 
one  pound  a  day  for  each  day  he  is  in  default : 

(3.)  No  alteration  sh&Ll  be  made  in  the  bed  of  any  river  in 
such  manner  as  to  reduce  the  flow  of  water  through  a 
free  gap;  if  it  is,  the  person  making  the  same  SiaXl  S.P.Aet;i866, 
incur  a  penalty  not  exceeding  five   pounds,  and  a  g^l'.^.„^ 
further  penalty  of  one  pound  a  day  until  be  restores  «.'i8"m^.  5.* 
the  bed  of  the  river  to  its  original  state  : 

(4.)  No  person  shall  place  any  obstruction,  use  any  con- 
tnvance,  or  do  any  act  whereby  fish  may  be  scared,  de- 
terred, or  in  any  way  prevented  from  freely  entering  and 
passing  up  and  down  a  free  gap  at  all  periods  of  the 
year;  and  any  person  placing  any  obstruction,  using 
any  contrivance,  or  doinj;  any  act  in  contravention  of 
the  regulation  lastly  herembefore  contained  shall  incur 
^  a  pen^ty  not  exceeding  five  pounds  for  the  first  offence, 
'  and  not  exceeding  ten  pounds  for  each  su^quent 
offence;  but  this  last  regulation  shall  not  apply  to  a 
temporary  bridge  or  bowl  used  for  crc^ng  the  free 
gap,  and  taken  away  immediately  when  a  person  has 
Grossed  the  same.  Constmctioii 

29.  The  following  rules  shall  be  observed  in  relation  to  the  ^jS^^V"** 
Qonstnictioa  of  boxes  and  cribs  in  fishing  weirs  and  fishing  mill  tog^tSn  ^ 
dims;  that  is  to  say,  iiiihing  mm 

(1.)  The  upper  surface  of  the  sill  shall  be  level  with  the  bed  d&nu. 

of  the  river;  f^/*'  "*' 
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S,F.AaylVl9, 
g,  18,  mith4.  ft. 


CknutracUon 
of  tpar  walli 
Inflshing 
welnor 
flpblng  mill 
dwxu. 

See  pp.  S14, 

816. 

S.F.Aet,\9M, 

S.67. 

S.F.AetylS7Z, 

§,  18,  Jif6^.  6. 


Oenenl 
snperinten- 
dence  of 
flsherles  by 
home  ofBoe. 

Se«pp,Hl, 


Ammal  re- 
ports of 
Inspectors 
to  be  laid 
before  par- 
liament. 
Seep.Sei, 

Jnstlcesat 
sessions  to 
appoint  oon- 
senrators  of 
rivers. 

S.F.Act,l9U, 
$.  17. 
Step.  82. 

Justice  maj 
grant  a  war- 
rant to  enter 
suspected 
places. 

Seep.  106. 


(2.)  The  bsn  or  ioicales  of  the  heck  or  npttream  ade  of  the 

box  or  crib  ahall  not  be  nearer  each  other  then  two 

inches,  and  shall  be  capable  of  being  remoTed  and  riiaU 

be  placed  perpendicnltflj: 

And  the  owner  of  an  j  fishing  weir  or  fishing  mill  dam  that  has 

attached  thereto  any  box  or  crib  in  contrarentioii  of  this  act 

shall  bring  the  same  into  conformity  with  this  act  within  ox 

months  after  the  commencement  of  this  acts  and  he  sihall  tnev 

a  penalty  not  exceeding  five  poonds  for  every  day  after  die  ex- 

piration  of  such  period  of  six  months  doring  which  he  fiuls  to 

comply  with  the  pixmsions  of  this  section;  and  any  owner  failing 

BO  to  maintain  the  same  shall  incur  a  penalty  not  exceeding  out 

pound  for  every  day  during  which  sneh  f ailnre  oontinnes. 

30.  There  shall  not  be  attached  to  any  box  or  crib  in  ant 
fisMng  weir  or  fishing  mill  dam  any  spur  or  tail  wall,  leader,  or 
outrigger  of  a  greater  length  than  twenty  feet  from  the  upper  or 
lower  side  of  such  box  or  crib ;  and  if  any  box  or  crib  in  say 
fishing  weir  or  fishinp^  mill  dam  has  aav  walls,  leaders,  or  oot- 
rig^rs  in  contravention  of  this  section,  the  owner  of  the  weir  or 
fishing  mill  dam  shall  incur  a  pendty  not  exceeding  one  ponnd 
for  every  day  during  the  continuance  thereof. 

Central  Authobitt. 

31.  The  general  superintendence  of  the  salmon  fisheries 
throughout  England  shall  be  vested  in  the  home  oiBee^  and  it 
shall  be  lawful  for  the  home  ofiioe  to  appoint  two  inspccton  of 
fisheries  for  three  years,  to  assign  to  thf*m  their  duties,  and  to 
pay  to  them  such  salaries  as  may  from  time  to  time  be  dsta^ 
mined  by  the  conunissioners  of  her  majesty's  treasoiy. 

The  home  office  may  from  time  to  time  remove  die  said  in- 
spectors, and  appoint  other  persons  in  their  stead. 

32.  The  home  office  shall  annually  lay  before  parhaaMOt 
reporto  from  the  inspectors,  which  reports  shall  contain  as  fsr  ss 
may  be  practicable  a  statistical  account  of  the  fiidieries,  with 
such  other  information  as  may  be  collected,  and  suggertuos 
offered  for  their  regulation  and  improvement 

33.  It  shall  be  lawful  for  the  justices  of  the  peace  aMiinWrf 
at  any  general  or  quarter  sessions  of  the  peace  from  time  to  time 
to  appoint  conservators  or  overseers  ror  the  preservatioa  of 
salmon,  and  enforcing  for  that  purpose  the  provirions  of  this  set 
within  the  limits  of  the  jurisdiction  of  such  Justioea. 

34.  It  shall  be  lawful  for  any  justice  of  the  peace,  upon  so 
information  on  oath  that  there  is  probable  cause  to  suspect  saj 
breach  of  the  provisions  of  this  act  to  have  been  committod  oa 
any  premises,  or  any  salmon  illegally  taken  or  any  illegal  Mti 
or  other  engines  to  be  concealed  on  any  premises^  bf  wsnaat 
under  his  hand  and  seal,  to  authorise  and  empower  any  rnqMCtv, 
water  bailiff,  conservator,  constable,  or  police  officer  to  eater  neb 
premises  for  the  purposes  of  detecting  such  off^mce,  or  such  eoa- 
cealed  fish,  at  such  time  or  times,  in  the  day  or  night,  as  in  wbA 
warrant  may  be  mentioned,  and  to  seiie  all  illegal  enginei^  <* 
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ftBjsafanon  illegal] j  taken,  that  may  be  found  on  bocIi  premiaes; 
pronded  that  no  roch  warrant  ahaU  oontinoe  in  force  for  more 
than  one  week  from  the  date  thereof. 

Legal  Fbocbxbinqs. 
S5.  ^^  penalties  imposed  by  this  act,  and  aU  costs  or  ex-  Beooverj  of 
pemset  by  this  act  directed  to  be  recovered  in  a  summon  pcnaitiea. 
9tanner,  may  be  recovered,  within  six  months  after  the  com-  J^*5^ig7« 
mnMion  of  the  offence^  before  two  jtuiiees,  in  manner  directed  „^  ^^  ^^     ' 
bg  an  act  passed  in  the  eleventh  and  tweffth  years  of  the  g^*  ^^ 
rei^n  of  her  present  m4^esty  Queen  Vietoria,  chapter  forty' 
tkreej  intituled  **An  Act  to  facilitate  the  Performance  of  the 
Duties  of  the  Justices  of  the  Peace  out  of  Sessions  within 
England  and  Wales  with  respect  to  Summary  Convictions 
and  Orders,*'  or  of  any  act  amending  the  same;   and  aU 
wumies  received  in  respect  qf  penalties  recovered  tmder  the 
act  shall  be  paid  as  follows;  that  is  to  say. 
Such  portion  not  ewceeding  one-half,  as  the  court  may  thinh  S.P.Ad,\9M, 
fit,  to  the  person  on  whose  complaint  the  penalty  is  re-  '•  •J-     ^ 
covered  and  the  remainder  in  manner  directed  by  the  said  ,  gj     '      * 
act  qf  eleventh  and  twelfth  years  of  the  reign  of  her  g^  '  ^^ 
present  majesty  Victoria,  chapter  forty'tkree ;  ami  all 
forfeitures  shall  be  disposed  of  as  the  court  may  direct, 
and  the  proceeds,  if  any,  shall  be  applied  in  manner  in 
which  the  monies  received  in  respect  of  penalties  are 
hereby  directed  to  be  applied.  -^. 

36.  Where  any  offence  nnder  this  act  is  committed  in  or  npon  rivenrai^ 
any  waters  forming  the  boundary  between  any  two  connties,  be  tried  la 
districts  of  quarter  sessions  or  pett^  sessions,  such  offence  may  ^'P^  ^° 
be  prosecuted  before  any  justice  or  justices  of  the  peace  in  either  ^^^  ^^®' 
of  sndi  counties  or  districts.  ^  ^-  '^'* 

87.  Any  offence  committed  under  this  act,  on  the  sea  coast  or  Offenoee  com- 
at  sea,  beyond  the  ordinary  jurisdiction  of  any  justice  of  the  matted  on  sea 
peace,  shall  be  deemed  to  have  been  committed  within  the  body  J^  mSl 
of  any  county  abutting  on  such  sea  coast  or  adjoining  such  sea,  ^^  _  379 
and  may  be  tried  and  punished  accordingly. 

88.  Nothing  in  this  act  contained  shall  prejudice  the  legal  Saring  ciante 
right  of  any  conseryators,  directors,  commissioners,  undertakers,  '^  dredging, 
persons,  or  body  of  persons  corporate  or  unincorporate  to  dredge,  Step,  400. 
scour,  cleanse,  or  miproye  any  nayigable  river,  canal,  or  other 

island  navigation. 

Repeal  of  Acts. 

89.  ^Ttom  and  after  the  commencement  of  this  act  there  shall  Bepeal  of 
be  hoeby  repealed  the  several  acts  and  parts  of  acts  set  forth  ^^ 

in  the  schedule  hereto,  to  the  extent  to  wtiich  such  acts  or  parts  S.F.Ad^97Z, 
of  acts  are  therein  expressed  to  be  repealed:  provided  that  sucJi  '*       ^^ 
repeal  ahaU  not  affect—  ^**P'  ^' 

1.  Any  security  duly  given   before   this   act   comes   into 
operation: 

8.  Anything  duly  done  before  this  act  comes  into  operation: 
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8.  Any  liability  aocming  before  thifl  act  oomes  into  opemtion: 

4.  Any  penalty,  forfeiture,  or  other  pnniahment  incaned  or  to 

be  mcarred  in  respect  of  any  offence  committed  before 
this  act  oomes  into  operation: 

5.  The  institution  of  an^  legal   proceeding  or  tny  other 

remedy  for  ascertaining,  enforcing,  or  recovering  any 
such  liability,  penalty,  forfeiture,  or  punishment  aa  afore- 
*      said. 


SCHEDULE. 


Reference  to  Act. 


ISEdw.  l,Btat.  1, 

c.  47. 
26£dw.8,stat.4, 

c  4. 
45  Edw.  8,  c.  2   . 

18  Rich.  2,  Stat.  1, 

c.  19. 
17  Rich.  2,  c.  9  . 

1  Hen.  4,  c.  12    . 
4  Hen.  4,  c.  11 

2  Hen.  6,  c.  15 
12  Edw.  4,  c.  7 
11  Hen.  7,  c.  5 


Titteof  Act. 


Extent  efEepeiL 


14  &  15  Hen.  8, 

c.  13. 
28  Hen.  8,  c.  18  . 

I£liz.cl7    . 

8  Car.  1,  c  4  . 
8  Jas.  1,  c  12 
30  Cur.  2,  c.  9 


A  Penalty  for  taking  of  Salmon  at  certain 

Times  of  the  Year, 
"New  Weirs  shall  be  pulled  down  and 

not  repaired. 
The  Penalty  of  him  that  setteth  up  or  en- 

hanccth  ^^ar^s. 
A  ConfirmaUon  of  Stat  13  Edw.  1,  Stat  1, 

c.  47. 
Justices  of  Peace  shall  be  Conserraton  of 

the  Statutes  made  touching  Salmon. 
A  Confirmation  of  former  Statutes  touch- 
ing pulling  down  of  Wears. 
Commissions  shall  be  awarded  to  Justices, 

&c.  to  inquire  of  Wears  and  Kidels,  &c. 
No  Man  shall  fasten  Nets  to  anything  over 

Rivers. 
An  Act  for  the  taking  away  Wean  and 

Fishgarthes. 
Every  Man  may  pull  down  the  Wears  and 
th 


Engines  in  the  Haven  of  Southampton, 

&c. 
A  Confirmation  of  the  Statute  11  Hen.  7, 

c.  5,  and  the  same  made  perpetual. 
For  pulling  down  Piles  and  Fishgarths  in 

the  Rivers  Ouse  and  Humber. 
An  Act  for  the  Preservation  of  Spawn  and 

Fry  of  Fish. 


The  whole 
Theiriwleact 
Thewhobact 
The  whole  act 
The  whole  act 
The  whole  act 
Theiriioleact 
The  whole  ad 
The  whole  act 
The  whole  «t 


The  whole  act 
The  whole  aet 


In  so  far  ai  It 
relates  to  Sil- 
mon. 

An  Act  for  Continnanoe  and  Repeal  of  The  fint  ee^ 

divers  Statutes.  tionoltheact 

An  Act  tat  the  better  preservation  of  Sea  The  whole  act 

Fish. 

An  Act  for  the  better  Preservation  of  Fish-  The  whole  act 
ing  in  the  River  of  Severn. 
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BcfefCDCs  to  Act* 


4  Ann,  c  21 


9  A]m,G,26 


1  Gea  1,  Stat.  2, 
C.18. 


Tills  of  Act 


23  Geo.  2,  c.  26 


An  Act  for  the  Increase  and  better  Pre- 
serration  of  Salmon  and  other  Fish  in 
the  Rirers  within  the  Connties  of  South- 
ampton and  Wiltshire. 

An  Act  for  the  better  Freserration  and 
Improvement  of  Fishery  within  the  Rirer 
of  Thames,  and  for  regnlating  and  go- 
verning the  Company  of  Fishenncn  of 
the  said  River. 

An  Act  for  the  better  preventing  Fresh 
Fish  taken  by  Foreigners  being  imported 
into  this  Kingdom,  and  for  the  Preserva- 
tion of  the  Fry  of  Fish,  and  for  the 
giving  Leave  to  import  Lobsters  and 
Tarbets  in  Forei^  Bottoms,  and  for  the 
better  Preservation  of  Salmon  within 
several  Riven  in  that  Part  of  this  King- 
dom called  England. 

An  Act  to  continue  several  Laws  for  the 
better  Reflation  of  Pilots  for  the  con- 
ducting of  Ships  and  Vessels  from  Dover, 
Deal,  and  Isle  of  Thanet  up  the  River 
of  Thames  and  Medway,  and  for  per- 
mitting Rum  or  Spirits  of  the  British 
Sugar  Plantations  to  be  landed  before 
the  Duties  of  Excise  are  paid  thereon, 
and  to  continue  and  amend  an  Act  for 
preventing  Frauds  on  the  Admeasure- 
ment of  Coals  within  the  City  and 
Liberty  of  Westminster  and  several 
Parishes  near  thereunto,  and  to  continue 
several  Laws  for  preventing  Exactions 
of  Occupiers  of  Locks  and  Wears  upon 
the  River  Thames  westward,  and  for 
ascertaining  the  Rates  of  Water  Carriage 
upon  the  said  River,  and  for  the  better 
Regulation  and  Government  of  Seamen 
in  the  Merehants  Service ;  and  also  to 
amend  so  much  of  an  Act  made  in  the 
First  Year  of  the  Reign  of  King  George 
the  First  as  relates  to  the  better  Preser- 
vation of  Salmon  in  the  River  Ribble, 
and  to  regulate  Fees  in  Trials  at  Assizes 
and  Nisi  Prius  upon  Records  issuing 
out  of  the  Office  ot  Pleas  of  the  Court 
of  Exchequer,  and  for  the  ^)prehending 
of  Persons  in  any  County  or  Place  upon 


Bxt«ntof  RepeaL 


The  whole  act 


The  second  sec- 
tion of  the  act. 


Sects.  11  to  16 
inclusive. 


Sects.  7, 8  &  9. 
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83  Geo.  2,  c.  27 


18  Geo.  8.  c.  83 


87  Geo.  8,  c.  95 


68  Geo.  B,  c  48 


Warrant  granted  by  Justices  of  the 
Peace  in  any  other  doanty  or  place,  and 
to  repeal  so  mach  of  an  Act  made  in  the 
I2th  Year  of  the  Reign  of  King  Charles 
the  Second  as  relates  to  the  Time  during 
which  the  Office  of  Excise  is  to  be  kept 
open  each  Day,  and  to  appoint  for  how 
long  Time  the  same  shail  be  kept  open 
upon  each  Day  for  the  fntnie,  and  to 

?reTent  the  dealing  or  destroying  of 
'nmips,  and  to  amend  an  Act  made  in 
the  Second  Year  of  His  present  Majesty 
for  better  Begnlation  of  Attorneys  and 
Solicitors. 

An  Act  to  repeal  so  much  of  an  Act  passed  Sect  IS. 
in  the  Twenty-ninth  Year  of  His  present 
Majesty's  Reign  concerning  a  free 
Market  for  Fish  at  Westminster,  as  re- 
qnires  Fishermen  to  enter  their  Fishing 
Vessels  at  the  Office  of  the  Searcher  of 
the  Customs  at  GraTcsend,  and  to  regu- 
late the  Sale  of  Fish  at  the  First  Hand  in 
the  Fish  Markets  in  London  and  West- 
minster, and  to  prevent  Salesmen  of 
Fish  buying  Fish  to  sell  again  on  their 
own  Account,  and  to  allow  Biet  and 
Turbot,  Brill  and  Pear,  although  under 
the  respective  Dimensions  mentioned  in 
a  former  Act,  to  be  imported  and  sold, 
and  to  punish  any  Persons  who  shall  take 
or  sell  any  Spawn,  Brood,  or  Fry  of  Fish, 
nnsizeable  Fish,  or  Fish  out  of  Season,  or 
Smelts  under  the  size  of  Five  Inches,  and 
for  other  Purposes. 

An  Act  for  the  better  Preservation  of  Fish 
and  regulating  the  Fisheries  in  the 
Rivers  SiBvem  and  Vemiew. 

An  Act  to  amend  Two  Acts  made  in  the 
Fourth  Year  of  the  Reign  of  Queen 
Anne  and  the  First  Year  of  the  Reign  of 
King  George  the  First,  for  the  Preser- 
vation of  Salmon  and  other  Fish  in  the 
Rivers  within  the  ConntieB  of  South- 
ampton and  Wilts. 

An  Act  for  preventing  the  Destruction  ofJThe  whob  tA 
the  Breed  of  Salmon  and  Fish  of  Salmon 
Kind  in  the  Rivers  of  England. 


In  so  fir  « it 

relates  to  Sil- 

moD. 
In  so  far  tt  it 

relates  to  Sil- 

mon. 


24  &  25  Vict.  c.  109. 
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to  Act. 


TittoofAet. 


6  ft  7  Yict  c  S3  An  Act  to  repeal  8o  mnch  of  an  Act  of  the 

Firat  Year  of  Kins  George  the  First  as 
limits  the  Time  For  tiiking  and  being 
restrained  from  taking  Salmon  in  certain 
Riyers,  and  to  amend  and  extend  the 
ProTisions  of  an  Act  of  the  Fifty-eighth 
Tear  of  King  George  the  Third  to  the 
Rivers  therein  mentioned. 

lift  12yictc62  An  Act  to  explain  the  Acts  for  preventing 

the  Destmction  of  the  Breed  of  Salmon 
and  Fish  of  the  Salmon  Kind. 


Extent  of  Repeal. 


The  whole  act 


The  whole  act 


Private  AeU  relating  to  Salmon  lUheriei, 


43  Gea  3.  c.  61 

44  Geo.  8,  c.  45 


46  6ea  3,  c.  88 
46  Geo.  8,  c.  19  . 

49  Gea  3  c  2 
5ft  evict  c.  63 
«ft22Victc.l41 


Riven  affected. 


Teign,  Dart,  and  Plym,  Devon   . 
Rivers  flowing  into  ue  Solwaj  Firth 


Carmarthenshire  Rivers 

Rivers  mnning  into  Milford  Harbonr . 

Lord  Lonsdale's  Fisheries  in  Derwent 

Tyne 

Tees 


Extent  of  Repeal. 


The  whole  act 

The  whole  act,  ex- 
cept in  so  far  as  it 
relates  to  Scotland, 
and  to  fish  other 
than  Salmon  in 
England. 

The  whole  act 

In  so  far  as  it  re- 
lates to  Salmon. 

The  whole  act 

The  whole  act. 

So  mnch  of  Sects. 
63  ft  64  as  relates 
to  the  making  of 
hye-laws  for  the 
regulation  of  Sal- 
mon fisheries. 
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34  &  35  Vict 
c.  109. 


36  k  36  YlcL 
c97. 


83  &  88  Ylct. 
clzx. 


Short  tlUe. 
Stt  p.  6. 

"  Parts  be- 
yond seas" 
defined. 

Seep.  16. 

Export  of 
unclean  or 
unseasonable 
salmon,  or 
salmon 
caaght  at 
certain  times, 
prohibited. 

99  AM  Viet. 
c.  88, «.  3. 

Seep,  301. 


ReooTory  of 
penaltldi. 


THE  SALMON  ACTS  AMENDMENT  ACT, 

1863. 

26  Vict.  c.  10. 

An  Act  for  prohibiting  the  Exportation  of  Salmon  at  certain 
Times.  [20th  April,  1863.] 

Whereas  the  sale  of  salmoii  within  the  nnited  kingdom  is  pro- 
hibited at  varions  times ;  that  is  to  saVi  if  canght  in  England 
within  the  limits  of  the  Salmon  Fishery  Act,  1861,  is  prohibited 
between  the  third  day  of  September  and  the  second  daj  of 
Febraary;  if  canght  m  an/  fishery  district  in  Ireland  is  pro- 
hibited during  soch  time  as  the  captare  of  salmon  is  prohibited 
in  that  dintrict ;  if  canght  in  Scotland  within  the  limits  of  **  The 
Salmon  Fisheries  (Scotland)  Act,  1862,"  is  prohibited  between 
the  commencement  of  the  latest  and  the  termination  of  the 
earliest  annual  close  time  fixed  for  any  district;  if  canght  in  the 
River  Tweed,  as  defined  by  **  The  Tweed  Fisheries  Amendment 
Act,  1859,"  is  prohibited  between  the  fourteenth  day  of  Sep- 
tember and  the  fifteenth  day  of  February :  and  whereas  the 
capture  or  possession  of  foul  or  nnseasonable  salmon  within  the 
limits  of  the  united  kingdom  is  prohibited  at  all  times :  and 
whereas  the  provisions  of  the  said  acta  are  evaded  by  the  expor- 
tation for  sale  in  France  and  other  foreign  countries  of  salmon 
that  cannot  legally  be  sold  within  the  limits  of  the  nnited  king- 
dom :  be  it  enacted  by  the  queen's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  tem- 
poral, and  commons,  in  this  present  parliament  assembled,  and 
oy  the  authority  of  the  same,  as  follows : 

1.  This  act  may  be  cited  for  all  purposes  as  *'  The  Salmon 
Acts  Amendment'Act,  1863." 

2.  No  part  of  the  nnited  kingdom,  however  situated  with 
regard  to  any  other  part,  shall  be  deemed  for  the  purposes  of  this 
act  to  be  parts  beyond  seas. 

3.  No  unclean  or  unseasonable  telmon,  and  no  salmon  caught 
during  the  time  at  which  the  sale  of  salmon  is  prohibited  in  the 
district  where  it  is  caught,  shall  be  exported  or  entered  for  ex- 
portation from  any  part  of  the  nnited  kingdom  to  parts  beyond 
seas. 

All  salmon  exported  or  entered  for  exportation  in  confaateiH 
tion  of  this  section  shall  be  forfeited,  and  the  person  exporting 
or  entering  the  same  for  exportation  shall  be  subject  to  a  penalty 
not  exceeding  five  pounds  in  respect  of  each  salmon  so  exported 
or  entered  for  exportation. 

The  bnrden  of  proving  that  any  salmon  entered  for  exporta- 
tion from  any  part  of  the  nnited  kingdom  to  parts  beyond  seas 
between  the  third  day  of  September  and  the  teoond  day  of 
February  following  is  not  so  entered  in  contravention  of  this  act 
shall  lie  on  the  person  entering  the  same  for  exportation. 

4.  AH  penalties  under  this  act  may  be  recovered  in  England, 


26  Vict.  c.  10. 
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esoept  within  the  limits  of  the  said  Tweed  Fisheries  Act,  u  attp.m. 
penalties  voder  the  Salmon  Fishery  Act,  1861 ;  in  Ireland  as 
penalties  nnder  the  act  passed  in  the  session  of  the  fifth  and 
sixth  years  of  the  reign  of  her  present  majesty,  chabter  one 
hnndred  and  six,  intituled  "An  Act  to  regulate  tne  Irish 
Flalieries ;"  in  Scotland,  except  within  thn  limits  of  the  said 
Tweed  fisheries  Act,  as  penalties  under  **  The  Salmon  Fisheries 
(Scotland)  Act,  1862 ;"  and  within  the  limits  of  the  said  Tweed 
Fisheries  Act,  in  manner  prescribed  by  *'  The  Tweed  Fisheries 
Act,  1857." 


THE  SALMON  FISHERY  ACT,  1865. 

28  &  29  Vict.  c.  121. 

An  Act  to  amend  "  The  Salmon  Fishery  Act,  1861." 

[6th  July,  1865.] 

Whereas  by  the  thirty-third  section  of  '* The  Salmon  Fishery  uku Tict 
Act,  1861,"  it  is  provided  that  it  shall  be  lawful  for  the  justices  c.  109. 
of  the  peace  assembled  at  any  general  or  quarter  sessions  of  the 
peace  nom  time  to  time  to  appoint  conservators  or  overseers  for 
the  preservation  of  salmon,  and  enforcing  for  that  purpose  the 
provisions  of  the  said  act  within  the  limits  of  the  jurisdiction  of 
soch  justices:  and  whereas  no  funds  are  provided  by  the  said 
act  for  carrying  into  effect  the  purposes  thereof,  and  no  pro- 
visions are  made  for  securing  the  co-operation  of  the  conservators 
of  different  counties  where  a  river  frequented  by  salmon  borden 
on  or  passes  through  several  counties :  and  whereas  it  is  expe- 
dient to  amend  the  said  act  in  respect  of  the  foregoing  particulars, 
and  it  is  also  expedient  to  make  further  provisions  for  the  re- 
moval of  illegal  fixed  engines,  and  otherwise  to  amend  the  said 
act :  be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
antfaoritj  of  the  same,  as  follows : 

Preliminary, 

l^  This  act  may  be  cited  for  all  purposes  as  '*  The  Salmon 
FSsbery  Act,  1866/'  and  this  act  and  the  Salmon  Fisheiy  Act, 
I861»  may  be  cited  together  as  "  The  Salmon  Fishery  Acts, 
1861  and  1865." 

2.  This  act,  so  far  as  is  consistent  with  the  tenor  thereof, 
shall  be  read  as  one  with  the  Salmon  Fishery  Act,  1861. 

3.  In  this  act  and  the  Salmon  Fishery  Act,  1861,  the  following 
words  shall  have  the  meanings  hereinafter  assigned  to  them, 
milcss  there  be  something  in  the  subject  or  the  context  repugnant 
to  such  construction ;  that  is  to  say,  g^  jf.  ^^^ 

"Biver'*  shall  include  such  portion  of  any  stream  or  lake,  1878, «.  4. 
with  its  tributaries,  and  such  portion  of  any  estuary,  sea,  or  st*pp.  is— 

16. 


Short  title. 
8.  F.  Ad, 
1878,  i.  L 
Seep.  8. 

ConitiQCtloii 
of  act. 

S.F.AetAm, 
«.9. 
Seep.  9. 

DeflnttlOB  of 
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MA  coast,  as  maj-  from  time  to  time  be  declared.  In 

heremafter  provided,  to  belong  to  aoch  riTer: 
** Salmon  river"  shall  mean  any  river  aa  above  defioed  h^ 

qaented  by  aalmon  or  vonng  oi  salmon : 
"  Quarter  sessions"  shall  indnde  '<  general  searioos  :*' 
Any  riding,  division,  or  liberty  of  a  county  having  a  aeyaiito 

court  of  quarter  sessions  shall,  for  the  purpoees  of  tins  act, 

be  deemed  to  be  a  county. 

Appointment  of  Qmaervatan, 

Power  to  Joi-  4.  The  justices  of  a  county  at  any  court  of  quarter  nsrfoos 
^'^'■^  held  after  the  passinp^  of  this  act  (due  notice  having  been  pi»- 

appWor  for-  ▼^oi>^7  given  according  to  the  practice  of  the  said  se88iaQ8)niav, 
nuiloD  of  by  wnting  under  the  hand  of  their  chairman,  apply  to  ons  of 
ftthory  dia-  her  majesty's  principal  secretaries  of  state  to  form  into  a  fidwy 
Z^  district  or  districts  all  or  any  of  the  salmon  rivers  lying  wlnUy 

See  p.  17.        ^^  partly  within  their  county,  and  the  said  secretary  of  state  msj 
«  M^^'^^^'  form  such  district  or  districts  accordingly,  and  may  indnde  is 
anv  district  so  formed  any  river  or  rivers,  or  parts  thereof, 
although  not  situated  in  the  county  on  behalf  of  wliieh  the 
application  is  made. 
Limito  of  5.  The  limits  of  a  river  shall  be  defined  for  the  puipoeei  of 

SH'^i^  this  act,  and  a  fishery  district  shall  be  formed^  by  a  certifieato 
2!(^t^Jw  *  under  the  hand  of  one  of  her  majesty's  principal  seeretaiks  d 
Mttiad.  state,  describing  the  limits  of  the  river  or  district  by  a  lufeteDCC 

Seep.  90.  to  a  map  or  ot£erwise,  as  to  the  said  secretaiy  may  apoear  ex- 
s,F.Aet,\9U,  pedient,  but  no  such  certificate  shall  be  granted  unlesi  one 
«•  98,  month's  previous  notice  of  the  intention  of  the  said  secretaiy  to 

grant  the  same,  and  of  the  intended  limits  of  the  river  or  diHiict, 
has  been  given  by  advertiBement  in  such  neirqiaper  or  nev^ 
papers  published  or  drculating  within  the  intended  lindts,  sad 
in  such  daily  morning  newroaper  or  newspapeca  published  ia 
London,  as  may  be  directed  oy  the  said  secretary  of  state^  and 
when  a  eertificate  has  been  granted  a  copy  shall  be  advertiMd  in 
such  newspaper  or  newspapers. 
Appolntmont       6.  Where  any  fishery  district  lies  wholly  within  any  oae 
JJ^J^'^^J^    county,  the  justices  of  that  county  in  quarter  sessions  ssnsBibtol 
triet  withia     ^hall  appoint  a  board  of  conservators  tor  that  district,  and  As'l 
Umita  of  one    name  the  time  and  place  at  which  the  first  meeting  of  any  bosid 
?°°*^M         ^  appointed  is  to  be  held. 

dMp  M.  pf  ^jy^^^  ^  ^^^  district  does  not  He  wholly  wifUa  the 
torMb!^  limits  of  one  county,  the  justices  of  any  county  within  i^tiA 
dittriot  to  any  part  of  such  district  lies,  assembled  at  anv  ooart  of  qositv 
different  sessions,  may  apply  to  the  justices  of  every  other  ooanty  m  tbst 
•wm***^         district  to  appoint  at  their  next  court  of  quarter        ' 


S.^Aet,i965t  fishery  committee  of  three  of  their  number,  to  funn,  with  die 

gj^^^  g0  fishery  committee  of  the  like  number  to  be  appointed  at  tkst 

sessions  by  the  county  making  the  application,  a  joint  fidMT 

ADpUestioii  committee  for  the  district 

for  Appoint-  8.  An  application  under  this  act  by  the  justioes  of  one  vmtj 

ment  of  joint  to  the  justices  of  another,  in  respect  of  the  appc^tmcotof  i 
eoDunltteeu 
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joinl  fiabeiy  committee,  shall  be  made  by  the  clerk  of  the  Deace  Step.  86. 
of  the  one  ooontj  ending,  within  fourteen  days  after  the  nold-  s.F.Act,\Wb, 
faig  of  the  sessions  at  which  the  application  is  resoWed  on,  to  the  «•  W- 
derk  of  the  peace  of  the  other  county,  by  post,  a  letter  reqairiog 
the  Instioes  of  the  other  county  to  appoint  a  fishery  committee 
at  their  then  next  ensuing  quarter  sessions,  and  it  shall  be  the 
dn^  of  the  clerk  of  the  peace  making  the  application,  and  of  the 
derk  of  the  peace  of  every  county  to  whom  such  application  is 
sent,  to  add  to  the  notice  required  by  law  to  be  given  of  the 
holdiiig  of  snch  last-mentioned  sessions  a  notice  of  the  appoint- 
ment proposed  to  be  made  of  a  fishery  committee. 

9.  At  the  quarter  sessions  mentioned  in  the  application  the  Appointment 
justice  of  each  county  shall  appoint  a  fishery  committee  of  three  o'  flshery 

of  their  members;   and  any  county  neglecting  to  make  such  <^"^i°^ttee. 

appointment  shall  be  deemed  to  have  concurred  in  any  decision  ^•^•'^<^fi865, 

that  may  be  arrived  at  by  the  fishery  committees  of  the  other  seev  Vl 
eonnties,  or  of  such  of  them  as  may  appoint  a  fisherv  committee. 

10.  The  clerk  of  the  peace  of  every  county  shall,  as  soon  as  Notice  of  ap- 
poesible  after  the  appointment  of  a  fishexy  committee  by  his  pointmentof 
*wmty,  give  notice  by  post  to  the  clerk  of  the  peace  of  every  J^JJJ  **™" 
other  county  in  the  district,  stating  in  such  notice  the  names  and  g  ^  ^^  ^g^ 
addresses  of  the  members  composing  the  fishery  committee  of  his  /sa,  '  ' 
county,  and  the  clerk  of  the  peace  of  the  county  that  made  the  smp.  87. 
applitttion  for  snch  appointment  shall,  in  the  notice  sent  by  him, 

name  a  time  and  place  at  which  the  joint  fishery  committee  for 
such  district  is  to  meet. 

U.  The  said  joint  fishery  committee,  on  meeting  at  the  time  Proceedings 
and  place  aforesaid,  shall  elect  a  chairman,  and  the  chairman  of  joint 
elected  at  the  first  meeting  shall,  if  he  is  present  at  the  time  ap-  ^j^^'^' 
pointed  for  holding  any  other  meeting,  be  chairman  of  that  ^ 
meeting;  if  he  is  not  so  present,  the  members  present  may    ^^'    * 
dxKiee  any  one  of  their  number  present  to  be  chairman  of  such 
lac^mentioncd  meeting. 

A  joint  fishery  committee  may  adjonm  from  time  to  time  and  Step.  88. 
from  place  to  place,  and  one-third  of  the  whole  number  of  mem- 
becB  appointed  shall  be  a  quorum. 

Every  question  shall  be  decided  by  a  majority  of  votes  of  the 
members  voting  on  that  question,  and  in  the  event  of  an  equality 
of  votes  at  any  meeting  the  chairman  shall  have  a  second  or 
casting  vote. 

The  proceedings  of  a  joint  committee  shall  not  be  invalidated 
by  reason  of  there  being  any  vacancy  or  vacancies  in  their  body. 

12.  The  said  joint  fisheiy  committee  shall  proceed  to  appoint  Meeting  of 
a  boflffd  of  conservators  for  snch  district,  and  shall  determine  the  Joint  flshexr 
following  matters :—  committee. 

1.  The  number  of  conservators  to  be  appointed  as  a  board :      ^^  ^^* 

2.  The  number  of  members  of  tiie  bmird  to  be  appointed  by  ,_    *     '  .. 

each  county  in  the  district :  **  ^'  ^^*  ^' 

8.  The  names  of  the  first  members  of  the  board,  distinguishing 
those  who  are  to  be  considered  as  appointed  by  each 
county : 
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Dinolatkm 
of  a  Joint 
flsheiy  ooni* 
mittee. 

5m  p.  88. 

Ex  offldo 
membezs  of 
board. 

Bepeakd, 
&F.A<i, 
1878, «.  S6, 
66. 

8e€p,93. 


Tenareof 
office  by  con- 
seryaton. 

S,F.A€t,l8M, 
5«ep.  40. 


Seep.  81. 


Notice  of  ap- 
pointment of 
omiMrvators. 

S.F.AetASJS, 
«.10. 

Supp.40f41, 


Cetsorof 
powers  of  ex- 
isting oonter- 
rators. 

Seep.  82. 


Rules  as  to 
objections 
and  eTidenee. 


4.  The  time  and  place  at  whicli  the  first  meetmg  of  tlie  aaid 

board  is  to  be  held : 
6.  The  coanty  hj  the  qoarter  seeaions  of  which  the  acconiits 

of  the  board  are  to  be  audited,  hereinafter  referred  to  aa 

the  andit  oonnty. 
Any  member  of  a  joint  committee  may  be  ^ipohited  member 

of  the  board.  . 

13.  When  a  joint  committee  hare  completed  their  diapoeltKioa 
for  the  formation  of  a  board  of  conaervators  for  a  district,  thiy 
shall  give  notice  by  post  of  snch  dispositions  to  the  clerks  of  tiie 
peace  of  all  the  counties  in  such  district,  and  when  sach  notice 
oas  been  given  the  joint  committee  shall  be  disaolved. 

14.  ^W  juttioet  (rf  the  peace  for  any  county y  amy  pari 
whereof  ie  within  the  limits  of  any  fiehery  district,  heimy 
either  owners  or  occupiers  of  any  lands  of  the  value  ^nei 
less  than  one  hundred  pounds  per  annum  abuttiny  upon  any 
salmon  river  within  the  same,  and  ha/oiny  a  riyht  offishiny 
in  such  river,  and  all  persons  payiny  under  this  act  liceius 
duty  within  that  district  to  an  amount  cf  not  leu  thanffff 
pounds  per  annum  each,  shall  he  em  officio  members  of  the 
hoard  of  conservators  far  such  district  in  addition  to  the  ^ 
pointed  members  of  the  said  board.  ^_ 

15.  The  members  of  a  board  of  conaervators  shall  hold  oBlee 
for  one  vear,  and  be  appointed  annually  at  quarter  sessions,  and 
in  the  case  of  a  board  fanned  by  a  joint  committee  in  the  wo^ 
portions  fixed  by  that  committee.  Retiring  members  shall  be 
eligible  for  re-appointment;  and  if  at  the  time  when  any  annosl 
appointment  ought  to  take  place  no  such  appointment  is  made 
the  existing  conservators  shall  remain  in  office  until  their  sac* 

cessors  are  appointed.  ^        ^  ..ai.^,^. 

Any  casual  vacancy  occurring  by  death,  resignation  or  o™*" 
wise  in  the  office  of  conservator  may  be  filled  up  by  the  'wjf^ 
and  the  member  chosen  to  fill  such  vacancy  shall  bold  his  office 
for  such  time  only  as  the  member  vacating  would  have  held  the 
same  if  no  vacancy  had  occurred. 

16.  Notice  of  the  first  and  of  every  subsequent  appointoMat 
of  a  board  of  conservators,  specifying  the  names  and  additsso 
of  the  persons  appointed,  shall,  in  the  case  of  a  board  appointBd 
by  the  justices  of  a  single  county,  be  advertised  by  the  clerk  of 
the  peace  of  that  county  in  some  newspaper  published  or  ciito- 
lated  in  snch  county,  and  in  the  case  ot  a  board  appointed  bf  a 
joint  committee  be  advertised  by  the  clerk  of  the  peace  of  er^ 
county  in  the  district  in  some  newspaper  published  or  circulsw 
in  that  county. 

17.  After  the  appointment  of  a  board  of  conaerraton  in  yaf 
suance  of  this  act  in  any  district  the  powers  of  idl  conserraton 
or  overseers  for  the  preservation  of  salmon,  appointed  in  P'''*^ 
ance  of  any  other  act  of  parliament,  of  charter  or  custoo,  ana 
all  powers  of  appointing  the  same,  shall  absolutely  detemun 
within  the  limits  of  the  said  district 

18.  No  objection  shall  be  made  at  any  trial  or  in  any  1^ 
proceeding  to  the  validity  of  any  orders  or  proceedings  nHstiog 
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to  tlie  appointment  of  a  board  of  conMnratora  in  anj  district  after  Sm  p,  41. 
the  expiration  of  three  calendar  months  from  the  date  of  the 
adTertiaement  of  sach  appointment  in  the  newspaper,  and  a  copy 
of  the  newspaper  containing  the  advertisement  of  the  appointment 
of  a  board  of  conservators  shall  be  receirable  in  all  courts  of 
justice  and  in  all  legal  proceedings  as  evidence  of  sach  appoint- 
ment haring  been  made. 

19.  Where  more  than  one  salmon  river  not  inclnded  in  the  Frorision  aa 
same  fishery  district  flows  into  a  common  estnary  the  said  secre-  ^jj^rr"^" 
tarv  of  state  may  define  the  limits  of  such  estnary,  inclnding  „  ^^^'^ 
therein  any  portion  of  the  adjoining  sea  or  seacoast,  and  form  it     ^^' 

into  a  separate  district,  and  place  the  whole  of  sach  district,  either 
temporarily  or  permanently,  within  the  jurisdiction  of  any  one 
cff  more  of  the  boards  having  inrisdictioD  over  the  salmon  rivers 
flowing  into  the  estnary,  or  place  such  district  under  the  juris- 
diction of  a  board  composed  of  representatives  from  the  other 
boards,  and  may  require  such  board  or  boards  to  pay  a  certain 
proportion  of  the  licence  duties  received  by  them  to  any  other 
bosfd  or  boards. 

20.  -^  fishery  district  may /ram  tims  to  time  he  altered  by  Aitentions  of 
including  therein  or  excluding  thertfrom  any  salmon  river  or  Jl?*'^  ^*** 
part  of  a  salmon  river.    Any  such  alteration  shall  be  made  j-    '  .  . 

by  a  certificate  of  the  said  secretary  of  state  upon  the  ajtplir  ^^  ^Act, 
cation  of  the  hoard  of  conservators  of  the  district,  and  after  1873,  m.  fi,  6, 
M^  leu  than  si^  manths^  previous  notice  in  writing  has  been  7*  ^* 
given  to  any  other  hoara  whose  district  is  affected  by  sftch  See  p.  21. 
aUeratUm.  Where  the  effect  of  such  alteration  is  to  include 
in  a  district  a  portion  of  a  county  not  hitherto  inclvded,  the 
jnstiees  of  that  county  in  quarter  sessions  assembled  shall  add 
meh  number  of  members  to  the  existing  board  of  tlie  district 
04  the  said  secretary  of  state  may  determine^  and  where  the 
effect  of  the  alteration  is  to  exclude  altogether  from  the 
district  any  county,  the  members  of  the  board  appointed  by 
nch  county  shall  cease  to  hold  their  offices  at  the  board,  and 
the  members  of  the  board  appointed  by  the  other  counties  in 
the  district  may  respectively  be  increased  in  such  manner  as 
the  Maid  secretary  thinhs  fit :  provided,  firstly,  that  no  altera^ 
tion  of  any  district  shall  affect  the  powers  of  any  existing 
hoard  or  boards  until  the  new  districts  are  fully  constituted, 
and  any  change  occasioned  by  such  alteration  in  the  constir- 
tution  of  any  existing  board  or  boards  completely  carried  into 
effect ;  secondly,  that  notices  of  any  alteration  made  in  a  dis- 
trict or  in  the  constitution  of  a  board  of  conservators  in  pur- 
stance  of  this  section  shall  be  advertised  in  some  newspaper 
f>r  newspapers  published  or  circulated  in  the  district  or  dis- 
tricts affected  by  such  alteration. 

Board  of  Conservators,  and  their  Officers. 

21.  A  board  of  conservators  shall  be  a  body  corporate,  having  S[*bo«n?  of " 
perpcinal  succession  and  a  common  seal,  with  power  to  make  oonservatoxs. 
contrscts,  and  to  sue  and  be  sued  in  a  common  name.  seep,  82. 
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Dteflolntion 
of  a  joint 
fishery  com- 
mlttM. 

Seep.W, 

Ex  officio 
memben  of 
board. 

Bepeakd^ 
S.  F.  Act, 
1878,  M.  36, 
66. 
Ar«j>,  83. 


Tenure  of 
office  by  con- 
senratorB. 

5.F.Je«,1866, 
«.d8. 

Seep.iQ. 


Seep.  61. 


Notice  of  ap- 
pointment of 
conservators. 

S.F.Act^XJZ, 
<.10. 

Seepp.4Q,^\, 


Cesser  of 
powers  of  ex- 
isting conser- 
vators. 

Seep.  82. 


Rules  as  to 
objections 
and  evidence. 


4.  The  time  and  place  at  which  the  first  meeting  of  the  said 

board  is  to  be  held : 
6.  The  coanty  by  the  quarter  sessions  of  which  the  accounts 

of  the  board  are  to  be  audited,  hereinafter  referred  to  as 

the  andit  county. 
Any  member  of  a  joint  committee  may  be  appointed  member 
of  the  board. 

13.  When  a  joint  committee  hare  completed  their  dispositions 
for  the  formation  of  a  board  of  consenrators  for  a  district,  they 
shall  give  notice  by  post  of  snch  dispositions  to  the  clerks  of  the 
peace  of  all  the  counties  in  snch  district,  and  when  such  notice 
has  been  given  the  joint  committee  shall  be  dissolved. 

14.  All  juitieet  of  the  peace  for  any  county ^  any  part 
whereof  it  withm  the  limits  of  any  fishery  dUtricty  being 
either  owners  or  occupiers  of  any  lands  of  the  value  of  not 
less  than  one  hundred  pounds  per  annum  abutting  upon  any 
salmon  river  within  this  same,  and  having  a  right  of  fishing 
in  such  river,  and  all  persons  paying  under  this  act  li4sence 
duty  within  that  district  to  an  amount  of  not  less  than  fifty 
poimds  per  annum  each,  shall  be  ex  officio  members  of  the 
board  of  conservators  for  such  district  in  addition  to  the  ap- 
pointed  members  of  the  said  board. 

15.  The  members  of  a  board  of  conservators  shall  hold  office 
for  one  year,  and  be  appointed  annually  at  quarter  sessions,  and 
in  the  case  of  a  board  formed  by  a  joint  committee  in  the  pro- 
portions fixed  by  that  committee.  Retiring  members  shall  be 
eligible  for  re-appointment;  and  if  at  the  time  when  any  annual 
appointment  ought  to  take  place  no  such  appointment  is  made 
the  existing  conservators  shall  remain  in  office  until  their  sao- 
cessors  are  appointed. 

Any  casual  vacancy  occurring  by  death,  resignation  or  other- 
wise in  the  office  of  conservator  may  be  filled  up  by  the  board, 
and  the  member  chosen  to  fill  such  vacancy  shall  hold  his  office 
for  such  time  only  as  the  member  vacating  would  have  held  the 
same  if  no  vacancy  had  occurred. 

16.  Notice  of  the  first  and  of  every  subsequent  appointment 
of  a  board  of  conservators,  specifying  the  names  and  addresses 
of  the  persons  appointed,  shall,  in  the  case  of  a  board  appointed 
by  the  justices  of  a  single  county,  be  advertised  by  the  clerk  of 
the  peace  of  that  county  in  some  newspaper  published  or  circu- 
lated in  snch  county,  and  in  the  case  of  a  board  appointed  by  a 
joint  committee  be  advertised  by  the  clerk  of  the  peace  of  every 
county  in  the  district  in  some  newspaper  published  or  circulated 
in  that  county. 

17.  After  the  appointment  of  a  board  of  conservators  in  pni^ 
suance  of  this  act  in  any  district  the  powers  of  all  consenrators 
or  overseers  for  the  preservation  of  salmon,  appointed  in  parso- 
ance  of  any  other  act  of  parliament,  of  charter  or  custom,  and 
all  powers  of  appointing  the  same,  shall  absolutely  determine 
within  the  limits  of  the  said  district. 

18.  No  objection  shall  be  made  at  any  trial  or  in  any  legal 
proceeding  to  the  validity  of  any  orders  or  proceedings  relating 
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log  cbairman  for  the  time  being  of  the  board,  to  appoint  s.  P.  Act, 
a  sufficient  n  amber  of  water  bailiffs  and  other  officers,  i^^^'  *•  3^- 
to  assign  to  them  their  salaries  and  duties,  and  to  re-  See  pp.  103~ 
moTe  anj  water  bailiff  or  officer  so  appointed :  pro-  ^^^- 
rided  always,  that  nothing  herein  contained  shall  pre- 
vent the  said  board  of  conservators  from  obtaining  the 
aervices  of  additional  constables  nnder  the  act  third 
and  fonrth  Victoria,  chapter  eightj-eight,  section  nine- 
teen, for  the  purpose  of  carrying  out  the  provisions  of 
this  act ;  snch  constables,  when  appointed,  to  have  all 
tiie  powers  and  privileges  of  water  bailiffs,  and  to  be 
paid  for  their  services  by  the  said  board : 
(2.)  To  issne  snch  licences  for  fishing  as  are  provided  by  this  Seep.w^. 

act: 
(3.)  To  purchase  by  agreement,  for  the  pnrpose  only  of  re-  s.  F.  Act, 
moval,  dams,  fishing  weirs,  fishing  mill-dams,  or  fixed  187S, «.  49. 
engines  they  mav  deem  it  expedient  to  remoTe  for  the  Seep,  \9i. 
benefit  of  the  fisheries  in  their  district : 
(i.)  To  take  legal  proceedings  against  persons  violatinf^  the 

provisions  of  the  Salmon  Fishery  Acts,  1861,  1865,  or  B*t  pp.  334— 
either  of  them,  or  for  removing  snch  weirs  or  other  fixed  ^^■ 
engines  as  they  may  be  advised  are  illegal : 
(S.)  Generally  to  execute  snch  works,  do  snch  acts,  and  incur 
snch  expenses  as  they  may  deem  expedient  to  be  exe- 
cuted, done  or  incurred  for  the  protection  and  improve- 
ment of  the  salmon  fisheries  within  their  district,  the 
increase  of  salmon,  and  the  stocking  of  the  waters  in 
their  district  therewith,  but  so  that  it  shall  not  be  lawful 
for  a  board  of  conservators  to  pay  to  any  mem))er  of  s.  F.  Act, 
the  board  any  salary,  fees  or  other  remuneration,  for  i^^*  '•  ^^' 
his  acting  in  any  way  as  a  member  of  or  under  the  Seep.  69. 
board: 
ProTided  that  this  section  shall  not  authorize  anything  to  be  done 
which  may  injuriously  affect  any  navigable  river,  caniU,  or  inland 
lUiviffation. 

28.  A  board  of  conservators  may,  for  the  purpose  of  defray-  Mortgage  of 
ing  any  costs,  charges  and  expenses  incurred  or  to  be  incurred  Hoenoe  duties, 
by  them  under  the  Salmon  Fishery  Acts,  1861,  1865,  with  the  s.  F.  Act,_ 
consent  of  one  of  her  majesty's  principal  secretaries  of  state,  ^^^*'  '•  *'''' 
borrow  and  take  up,  at  interest,  on  the  credit  of  the  licence  duties  ^  ^'  ^^^ 
•nthorized  to  be  imposed  by  them,  or  of  any  other  property 
t>donging  to  them,  any  sums  of  money  necessary  for  defraying 
Rich  costs,  charges,  and  expenses;  and  for  the  purpose  of  securing 
the  repayment  of  any  sums  of  money  so  borrowed,  together  with 
>Qch  interest  as  aforesaid,  the  board  of  conservators  may  mortgage 
■od  assign  over  to  the  persons  by  or  on  behalf  of  whom  such 
Bums  are  advanced  the  said  duties  and  property,  or  any  part 
thereof;  and  the  clauses  of  the  Commissioners  Clauses  Act,  1847, 
with  respect  to  mortgages  to  be  created  by  the  commissioners, 
shall  form  part  of  and  be  incorporated  with  this  act,  and  any 

B.  U 
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mortgagee  or  assignee  may  enforce  payment  of  hia  principal  and 
interest  by  appointment  of  a  receiyer. 
Audit  of  ac«        29.  -^  accoont  of  the  receipts  and  disbarsements  of  ererj 
c«»uiii8  of         board  of  conserrators,  in  sach  form  and  with  such  ]>artkalars  as 
^'^''^  may  be  required  by  the  coort  of  quarter  sessions  that  appoints  the 

^  ^-  *^-  board,  or  in  the  case  of  a  joint  board  by  the  ooart  of  quarter 
sessions  of  the  audit  county,  shall  be  laid  annually  before  eoA 
courts  of  quarter  sessions  as  aforesaid,  and  the  jostioes  assembled 
at  such  courts  may  disallow  any  item  that  they  oonaider  to  be 
illegal. 
Pnww  of  30.  -^«y  conservator  or  fcater  bailiff  appointed  under  thU 

water  iiaiiiff  aet  may  examine  any  dam,  JUhing  weir,Ji$hing  mill-dam,  «r 
o7flS'c?Si'*°  /x^ii  engine  wUhin  the  limUs  of  hie  dietrict,  or  any  artijiHal 
i.  ,  ,  watercourse  connected  with  a  salmon  river  in  that  dUtricty 
f  T^:,';  and  ant,  o«"^  or  occupier  of  any  tuek  dam,  iceir,  ^.V  ^ 
isia.  **.3fi,  artificial  watercourse  refusing  to  any  conservator  or  mater 
^^'  bailiff  access  to  Sftch  dam,  weir,  engine,  or  watercourse,  shall  U 

Sf^p.ioz.  liable  to  a  penalty  not  exceeding  five  pounds  for  each  fifetef. 
A  conservator  or  water  bailiff  may  search  all  boats,  nets, 
bashets,  and  other  instruments  used  in  fishing  in  sslms* 
rirers;  he  may  sei^e  all  illegal  nets  and  other  instruments 
of  fishing,  and  all  fish  and  other  articles  forfeited  in  pvm- 
anee  of  the  Salmon  Fishery  Acts,  1861,  I860,  and  genetifilf 
may  act  as  a  constable  for  the  enforcement  of  theprorisi^^ 
of  the  said  Salmon  Fishery  Acts,  and  when  so  acting  shall  he 
deemed  to  be  a  constable,  and  have  all  the  same  poteen  a*d 
privileges,  and  be  subject  to  the  same  liabilities,  as  a  conttaUe 
duly  appointed  now  has  or  is  subject  to  within  his  eonsUbie^ 
fciAsh  by  virtue  of  the  common  law  of  this  realm,  or  ef  am 
statute, 

Th^  production  with  respect  to  a  conservator,  efa  eertii- 

cate  of  his  being  a  conservator  under  the  common  seal  of  thf 

board  of  which  he  is  a  memher,  and  with  respect  to  a  wter 

bailiff  the  production  of  the  instrument  tif  his  appointment^ 

executed  in  the  manner  directed  by  this  act,  shall  be  snfeifnt 

warrant  for  any  conservator  or  water  bailiff  exercising  the 

authorities  giren  by  this  act. 

Order  for  31.  Where  it  appears  to  any  jnstios  ef  ^e  peace,  on  the  t^ 

entry  of  cation  of  any  conserrator  or  water  bailiff  made  on  oath,  that  sneb 

rn^u^cL*"**    conservator  or  bailiff  has  good  reason  to  suspect  that  acts  in 

s  F  A(t        contraTention  of  the  Salmon  Fishery  Acta,  1861  and  lS€o,  an 

]  873,  *  37.      being  or  are  likely  to  be  done  on  any  land  situate  on  or  netr  to  1 

ike  p.  107.       salmon  river,  the  justice  may,  by  order  under  his  hand,  aotko- 

rize  such  conservator  or  bailiff,  during  a  limited  period  to  be 

specified  in  such  order,  not  exceeding  twenty-four  hoan»toeoir 

upon  and  remain  on  such  land  dunng  any  hours  of  the  ^Jf 

night  for  the  purpose  of  detecting  the  persons  guilty  of  the  inv^- 

said  acts;  and  no  conservator  or  water  bailiff  entering  or  mnfUf* 

ing  on  any  land  in  pursuance  of  such  order  shall  be  deemed  to  be 

a  trespasser ;  but  this  section  shall  not  affect  any  other  powen 

of  search  conferred  by  the  Salmon  Fishery  Acts,  1861  and  1^ 
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38.  ^n  application  to  the  secretary  of  state  by  any  board  of  Alteration  of 
coQierTators,  settiiig  forth  that  anj  dah  pass  or  free  gap  within  fl»b  pass  or 
their  district,  under  the  prorisions  of  the  Sahnon  Fishery  Act,  ^*  **p- 
1861,  is  in  their  opinion  capable  of  improyement,  the  said  secre-  ^g^^'  "^^^ 
tanr  of  state  may  direct  any  alteration  in  the  said  fish  pass  or  q.     '  '* '_  * 
^ree  gap,  or  may  direct  a  new  fish  pass  or  free  gap  to  be  made  in       ^' 
another  site,  and  the  board  of  conseryators  shafi  defray  all  costs, 
charges,  and  expenses  attending  the  alteration  or  erection  of  any 
such  fish  pass  or  free  gap,  and  for  the  purposes  of  this  section, 
▼here  a  riyer  is  divided  into  separate  branches,  each  branch  shall 
be  considered  as  a  separate  river :  provided  that  no  injury  shall 
be  done  under  the  exercise  of  the  powers  given  by  this  section  to 
the  supply  of  water  to  or  of  any  navigable  river,  canal,  or  other 
uUaod  navigation. 

lAeeneet, 

S3.  In  any  fishery  district  subject  to  the  control  of  a  board  issue  of 
of  conservators  licences  shall  be  granted  at  fixed  prices  to  all  Uceuoes. 
penons  using  anv  rod  and  line  for  fishing  for  salmon,  and  in  ^P*  i^?- 
respect  of  all  fis&ing  weirs,  fishing  mill-dams,  putts,  putchers, 
ne^  or  other  instruments  or  devices,  except  rods  and  lines, 
▼hereby  salmon  are  caught ;  and  the  produce  of  such  licences 
shall  be  applied  in  defraying  the  expenses  of  carrying  into  effect 
ia  such  district  the  Salmon  Fishery  Acts,  1861  and  1865. 

34.  The  following  rules  shall  be  observed  with  respect  to  the  Rales  u  to 
licences  granted  in  pursuance  of  this  act;  that  is  to  say,  licences. 

(1.)  A  licence  fur  the  nte  of  a  rod  and  line  within  afiihery  Jifj^oh-^i, 
district  shall  be  granted  to  the  person  named  therein  ^^-^  ^^^':^j^ 
on  payment  of  the  sum  of  one  pound  or  sttch  less  sum  65.  ' 
as  may  be  determined  hy  the  board  of  conservators  seep.  127. 
of  the  district,    A  licence  for  the  use  of  a  rod  and 
line  shall  net  in  any  case  be  tran^erable: 
(2.)  Licences  for  fishing  weirSy  fishing  mill-dams^  putts,  Reptaifd, 
putchers,  nets,  and  other  instruments  and  devices,  ^'  f-  ^'** 
except  rods  and  lines  for  catching  salmon,  shall  be  ««'  *  ^'  ^  * 
granUd  on  payment  of  such  sums,  not  exceeding  the  ^     j^s. 
sums  specified  in  the  first  schedule  hereto,  as  may 
from  time  to  time  be  determined  by  the  board  of  eonr 
servators  of  the  district,  with  the  approval  of  one  of 
her  majesty* s  principal  secretaries  of  state;  licences 
for  fishing  iceirs,  fishing  mill-dams,  putts,  putchers^ 
nets  or  other  such  instruments  or  devices  as  afore- 
said^ shall  be  available\onlyfor  the  use.  of  the  pinonn 
within  the  districts,  and  in  respect  of  the  instru- 
ments or  devices  to  whom  or  for  whose  use  within  and 
in  respect  of  which  the  same  are  respectively  granted: 
(3.)  The  approval  of  the  said  secretary  of  state  to  a  scale  of  5«i>.  133. 
licences  for  fishing  weirs,  fishing  mill-dams,  putts,  put- 
chers, nets  and  other  instruments  or  devices  as  aforesaid 
shall  not  be  f^iven  for  any  district  unless  one  month's 
previous  notice  of  the  intention  of  the  board  to  apply 
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for  such  approral  has  been  given  by  adTertisement, 
stating  the  scale  of  licence  duties  pnqpoeed  bj  the  oon- 
seryators,  in  some  one  or  more  public  newspaper  or 
newspapers  dicnlating  in  the  district : 

See  p.  128.  (4.)  Any  person  for  the  time  being  entitled  to  an  exdnsiTe 

ngnt  of  fishing  for  salmon  in  anj  river  or  part  of  a 
river  may,  npon  application  to  the  conservators  of  the 
district,  obtain  a  general  licence;  and  sach  general 
licence  shall  enable  the  licensee  or  any  person  anthorized 
bj  him  in  writing  under  his  hand,  without  any  other 
licence,  to  fish  for  salmon  in  any  legal  manner  in  such 
river  or  part  of  a  river,  but  it  ^11  not  be  of  any 
validity  beyond  the  limits  to  which  it  refers:  there 
shall  be  paid  for  such  general  licence  such  sum  as  the 
conservators  may  from  time  to  time  determine,  with  the 
sanction  of  the  said  secretary  of  state,  having  regard  to 
the  extent  and  productiveness  of  the  fishery,  and  to  the 
nature  of  the  instruments  or  devices  used  for  catching 
the  fish : 

Seep.  188.  (6.)  All  persons  demanding  to  purchase  licences,  and  tender- 

ing to  any  person  appointed  by  the  board  to  distribute 
the  same  the  amount  of  licence  duty  to  be  paid  under 
the  provisions  of  this  act,  shall  be  entitled  to  receive 
the  same  without  any  question  or  objection  whatsoever. 
But  no  licence  shall  confer  any  right  to  fish  in  any 
place  or  at  any  time  in  or  at  which  the  licensee  is  not 
otherwise  entitled  to  fish;  nor  shall  the  grant  of  a 
licence  be  held  to  make  any  fishing  weir,  fishing  mill- 
dam,  putts,  putchers,  net  or  other  instrument  or  device 
legal  that  would  otherwise  be  illegal,  or  to  imply  any 
recognition  of  the  legality  of  any  such  instrument : 

Set  p.  128.  (6.)  All  licences  granted  in  pursuance  of  this  act  shall  be 

available  only  during  the  fishing  season  of  the  year  for 
which  they  are  granted : 

Seep.  127.  (7.)  Licences  granted  in  pursuance  of  this  act  shall  be  issued 

by  the  conservators  of  each  district  in  such  form  as 
may  be  approved  by  the  secretary  of  state,  and  be  dis- 
tributed in  such  manner  as  they  may  from  time  to  time 
direct: 

Seep.  117.  (8.)  The  conservators  of  a  district  shall,  on  their  first  appoint- 

ment, give  notice,  by  advertisement  in  one  or  more 
newspaper  or  newspapers  published  or  circulating  in 
their  district,  of  a  time,  not  being  less  than  three  months 
after  such  appointment,  at  the  expiration  of  which  it 
will  be  illegal  to  fish  for  salmon  in  that  district  without 
a  licence,  and  shall  state  in  the  notice  a  place  or  places 
within  their  district  where  licences  may  be  procured ; 
and  the  production  of  a  copy  of  a  newspaper  containing 
any  such  advertisement  as  aforesaid  shall  be  con- 
clusive etidence,  as  respects  a  fishery  district,  of  due 
notice  having  been  given  of  the  time  after  which  it 
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viU  be  illegal  in  that  district  to  fish  for  salmon  withont 
licences. 

35.  From  and  after  a  time  to  be  appointed  as  aforesaid  in  a  Penaitgr  on 
fishery  district,  anj  person  fishing  in  that  district  with  a  rod  ^^^ng  with 
and  line  for  salmon  withont  a  proper  licence  shall  be  liable  to  a  J^,JjJJ****"' 
penaltj  of  not  less  than  donble  the  amount  to  be  paid  for  the  &  F.  Act. 
reqiiifite  licence,  and  not  exceeding  five  ponnds.  18<^^. »-  fi7. 

36.  From  and  after  a  time  to  &  appointed  as  aforesaid  in  a  ^^J^  ^^^ 
fisherr  district,  anj  person  using  withm  that  district  any  fishing  gj^  5,  ^ 
weir,  fishing  millndam,  putt,  putcher,  net,  or  other  instrument  a.  F.  Acu 
or  derice,  not  being  a  rod  and  line,  for  catching  salmon,  without  |^s*  ^  ^• 
haring  a  proper  licence  for  the  same,  shidl  be  liable  to  a  penalty       ^'  ^^^' 
of  noC  leas  than  donble  the  amount  to  be  paid  for  the  requisite  ^bins^at" 
licence,  and  not  exceeding  twenty  pounds.  wein  or  with 

37.  Any  licensee  under  this  act  on  producing  his  Ucence,  any  nets  without 
ooDsenrator  on  producing  a  certificate  of  his  being  a  conserrator,  »^^'^ 

or  any  water  bailiff  appointed  in  pursuance  of  this  act  on  pro-  ^gas,  $,  57. 
dncing  the  instrument  appointing  him,  or  any  constable,  if  8,FlAct,' 
authorized  so  to  do  by  the  justices  in  quarter  sessions,  may  i^>  <•  iSf 
require  any  person  found  fisning  with  a  rod  and  line,  fishing  *^'^ct 
weir  or  fishing  mill-dam,  net  or  other  instrument,  to  produce  his  i873, «.  h. 
licence ;  and  the  person  required  to  produce  the  same  shall,  if  Seep.  117. 
he  do  not  produce  the  same,  or  make  a  reasonable  excuse  for  the  Production  of 
non- production  thereof,  be  liable  to  a  penalty  not  exceeding  one  J^'^',^ 
pound.  S??** 

38.  A  county  of  a  city  or  county  of  a  town  shall  for  the  pur-  a,  A  Act, 
poses  of  this  act  be  deemed  to  be  a  county ;  and  any  act  hereby  186ft, «.  ft7. 
authorized  to  be  done  by  or  to  the  justices  of  a  county  in  quarter  fjj^  ^^^ 
sessions  assembled  shall,  in  the  case  of  a  county  of  a  city  ox  nOyLi.    ' 
county  of  a  town,  be  done  by  or  to  the  council  of  such  city  or  oonnty  of 
town  assembled  at  any  meeting  of  council ;  and  any  act  to  be  city  or 
done  by  or  to  the  clerk  of  the  peace  may  be  done  by  or  to  the  J?""*^*** 
town  clerk  or  other  like  officer ;  and  notice  of  a  meeting  of  the  ciadLnrndcr 
council  given  in  the  usual  way  shall  be  equivalent  to  the  notice  the  term 

of  quarter  sessions  required  to  be  given  in  the  case  of  the  j  ustices  county. 

of  a  county.  *»^'- "'  *^- 

jF%xed  Enginei, 

39.  "  Fixed  engines*'  shall  in  this  act  and  the  Salmon  Fishery  Amendment 
Act,  1861,  include  any  net  or  other  implement  for  taking  fish  of  provteiona 
fixed  to  the  soil,  or  made  stationary  in  any  other  way,  not  being  ^^^^g^ee. 
a  fishing  weir  or  fishing  mill-dam  :  And  whereas  by  the  eleventh  ^  ^  ^^ 
section  of  the  Salmon  Fishery  Act,  1861,  it  is  provided  that  the  186I*,  a.  4,11. 
said  section  shall  not  affect  any  ancient  richt  or  mode  of  fishing  g.  F.  Act^ 

as  exercised  at  the  time  of  the  passing  of  the  act  by  virtue  of  1873, «.  4. 
any  grant  or  charter  or  immemorial  usage :  be  it  enacted,  that  Set  pp.  22^^ 
the  said  provisions  shall  extend  to  exempt  from  the  said  eleventh  ^^* 
section  snch  fixed  engines  only  as  were  in  use  for  catching 
salmon  during  the  open  season  of  one  thousand  eight  hundred 
and  sixty-one,  in  purBuance  of  an  ancient  right  or  mode  of  fish- 
ing as  lawfully  exercised  during  such  open  season,  by  virtue  of 
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any  grant  or  charter  or  immemorial  nsage,  which  last-mentioned 
fixed  enpnes  are  hereinafter  referred  to  as  priyileged  fixed  en- 
gines. Bnt  inasmuch  as  in  certain  cases  fixed  engines  in  use 
daring  the  four  years  preyions  to  1861,  or  one  of  such  jears, 
may,  from  temporary  causes,  have  heen  out  of  nse  daring  the 
year  1861,  and  it  is  expedient  to  provide  for  sach  cases,  it  is 
hereby  declared,  that  if  it  is  proved  to  the  satisfaction  of  the 
special  commissioners  appointed  under  this  act  that  any  fixed 
engine  not  in  nse  daring  the  open  season  of  1861  was  in  nse 
daring  one  of  the  said  foar  years,  proof  of  its  user  daring  one 
of  such  four  years  may  be  substituted  for  proof  of  its  user  daring 
the  open  season  of  1861 ;  so,  nevertheless,  that  no  person  shall 
by  proving  the  nse  of  different  fixed  engines  daring  the  said 
years  be  allowed  to  be  entitled  to  a  number  of  privile^d  engines 
exceeding  the  greatest  number  of  sach  engines  in  use  by  him 
during  someone  of  the  years  1857,  1858, 1859, 1860,  1861. 

40.  Subject  to  such  appeal  as  is  hereinafter  mentioned,  the 
special  commissioners  appointed  under  this  act,  hereinafter  re- 
ferred to  as  the  commissioners,  may  inquire  into  the  legally  of 
all  fixed  engines  erected  or  used  for  catching  salmon  within  the 
limits  of  the  Salmon  Fishery  Acts,  1861  and  1865,  and  abate 
and  remove  all  such  as  are  not  proved  to  their  satisfaction  to  be 
privileged. 

41.  Where  a  claim  is  made  by  any  person  on  behalf  of  a  fixed 
engine  that  'it  is  privileged,  the  commissioners  shall,  on  proof 
being  given  to  their  satisfaction  that  sach  engine  is  pri^dleged, 
certify  to  that  effect,  stating  in  the  certificate  the  situation,  size 
and  description  of  the  engine.  A  certificate  given  in  pursuance  of 
this  section  shall  be  deemed  to  be  an  order  of  the  commissioners, 
and  to  be  subject  to  appeal  as  such.  If  unappealed  from,  or  as 
confirmed  or  amended  on  appeal,  such  certificate  shall  be  concln- 
sive  evidence  that  the  engine  is  a  privileged  engine  v^ithin  the 
meaning  of  the  Salmon  Fishery  Acts,  1861  and  1865,  but  the 
certificate  shall  not  render  any  engine  legal  that  would  be  other- 
wise illegal  by  reason  of  its  being  injurious  to  navigation. 

42.  Subject  to  such  appeal  as  is  hereinafter  mentioned,  the 
commissioners  may  inqnire  into  the  legality  of  all  fishing  weirs 
and  fishing  mill-dams  throughout  the  limits  of  the  Salmon  Fishery 
Acts,  1861  and  1865,  and  shall  remove  such  fishing  weirs,  and 
cause  to  be  rendered  incapable  of  catching  fish  such  fishing  mill* 
dams  as  are  in  contravention  of  the  Salmon  Fishery  Act,  1861 : 
provided  that  where  a  fishing  weir  is  illegal  only  by  reason  of  its 
not  having  a  free  gap  as  required  by  law,  or  a  fishing  mill-dam 
is  illegal  only  by  reason  of  its  not  having  a  fishing  pass  attached 
thereto  as  required  by  law,  this  section  shall  not  empower  the 
commissioners  to  remove  such  fishing  weir  if  an  uudertakiDg  be 
entered  into,  to  the  satisfaction  of  the  commissioners,  by  the 
owner  or  other  person  interested  in  sach  weir,  to  make  a  le^l 
free  gap  therein  within  a  reasonable  time  to  be  prescribed  by  the 
commissioners,  and  a  free  gap  is  made  accordingly,  or  to  cause 
to  be  rendered  incapable  of  catching  fish  such  fishing  mill-dam 
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a  a  eke  andertaluDg  be  entered  into  to  attach  a  fish  pass  thereto, 
as  reqnired  hj  law  within  a  reasonable  time  to  be  prescribed  by 
the  ocMnmissioners,  and  snch  fish  pass  be  attached  accordingly. 

43.  The  commissioners  shall  advertise  in  some  daily  morning  Notice*  of 
London  newspaper,  and  in  some  newspaper  circulating  in  the  courts  of 
district  in  which  any  salmon  rirer  or  part  of  a  riTcr  is  situate,  JJ^JJ]"^*" 
notice  of  the  place  where  and  time  when  they  will  be  prepared 
to  h<4d  a  court  for  determining  the  legality  of  all  fishing  weirs, 
fishing  mill-dams  and  fixed  engines  on  that  rirer  or  part  of  a 
riTcr- 

The  adTertisement  in  the  said  newspapers  shall  be  inserted  at 
least  twenty-eight  daya  before  the  time  at  which  any  court  men- 
tiooed  therein  is  appointed  to  be  held.  The  commissioners  may 
alter  any  place  or  time  mentioned  in  snch  advertisements,  on 
giving  notice  of  snch  alteration  in  such  manner  as  the  commis- 
sioners may  think  best  calculated  to  insure  to  the  parties  inte- 
rested knowledge  of  such  alteration.  The  above-mentioned 
advertisement  shall  be  in  the  form  marked  A.  in  the  second 
schedule  hereto,  or  as  near  thereto  aa  circumstances  admit.  In 
addition  to  the  foregoing  advertisements,  the  commissioners,  at 
least  fourteen  clear  days  before  entering  upon  an  inquiry  as  to 
the  legality  of  an^  fishing  weir,  fishing  mill-dam  or  fixed  engine, 
shall  serve  a  notice  on  the  owner  or  one  of  the  owners  of  such 
fishing  weir,  fishing  mill-dam  or  fixed  engine  to  appear  before 
them  at  a  place  and  time  mentioned  in  snch  notice. 

Service  of  a  notice  under  this  section  may  be  made  either  by 
delivering  the  notice  personally  to  such  owner,  or  leaving  it  at 
or  sending  it  by  post  in  a  registered  letter  to  his  last  known 
place  of  abode,  or,  if  the  owner  cannot  be  ascertained  after  due 
inquiry,  by  posting  a  copy  of  the  notice  on  the  fishing  weir, 
fishing  nuil-dam  or  fixed  engine  that  forms  the  subject  of  the 
inouiry. 

The  notice  shall  be  in  the  form  marked  B.  in  the  second 
schedale  hereto,  or  as  near  thereto  as  circumstances  admit,  and 
may  be  addressed  as  appears  in  the  said  schedule,  and  need  not 
contain  the  name  of  anv  person. 

for  the  purposes  of  um  section  any  person  for  the  time  being 
receiving  the  profits  or  a  share  of  the  profits  of  the  salmon 
caught  by  such  fishing  weir,  filing  mill-dam  or  fixed  engine 
shall  be  deemed  to  be  the  owner,  but  in  addition  to  any  owner 
the  oommissionerB  shall  hear  any  person  appearing  before  them, 
whether  legally  interested  or  not  in  a  fishing  weir,  fishing 
mill-dam  or  fixed  engine. 

Any  person  obstructing  or  refusing  access  to  any  ofiicer  of  the 
commissioners  who  may  be  desirous  of  posting  any  notice  in 
pursuance  of  this  section  on  a  fishing  weir,  fishing  mill-dam  or 
fixed  engine  shall  be  liable  to  a  penalty  not  exceeding  five  ponnds 
for  each  offence,  and  any  person  defacing,  destroying  or  removing 
any  such  notice  shall  be  liable  to  a  penalty  not  exceeding  forty 
shUlings;  and  a  notice  shall  be  deemed  to  have  been  duly  posted 
where  the  non-posting  thereof  has  been  occasioned  by  some  per- 
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Bon  obstrncting  or  refnsmg  access  to  the  officer  about  to  post 
the  same. 

The  pro^action  of  a  copy  of  a  newspaper  containing  any 
advertisement  required  bj  this  act  shall,  for  the  purposes  of  this 
act,  be  evidence  of  such  advertisement  having  been  given  at  the 
time  at  which  the  newspaper  bears  date. 

44.  On  the  appearance  of  the  owner  or  other  persons  for  or 
against  any  fishmg  weir,  fishing  mill-dam  or  fixed  engine,  and 
alter  hearing  what,  if  anything,  is  alleged  by  him  or  them, 
or  on  his  or  their  b€dialf ,  or  in  &e  absence  of  any  such  persons, 
if  they  or  any  of  them  do  not  appear,  and  the  commissioners 
are  satisfied  by  evidence  on  oath  that  the  notices  required  by  the 
act  have  been  given,  the  commissioners  shall  decide  as  to  the 
legality  or  illegality  of  the  fishing  weir,  fishing  mill-dam  or 
fixed  engine,  and  in  the  event  of  their  decision  being  in  favour 
of  its  illegality  they  may,  by  warrant  under  their  hands,  order 
the  owner  to  remove  a  fishing  weir,  or  render  incapable  of  catch- 
ing fish  a  fishing  mill-dam,  where  the  law  requires  such  fishing 
weir  or  fixed  engine  to  be  removed,  or  such  fishing  mill-dam  to 
be  rendered  incapable  of  catching  fish,  to  the  satisfaction  of  the 
commissioners,  within  a  reasonable  time  to  be  prescribed  in  the 
order,  not  being  less  than  three  months;  and  in  case  the  owner 
fails  to  comply  with  the  directions  of  the  order,  then  the  com- 
missioners may,  by  warrant  under  their  hands,  authorize  any 
constable  or  other  person,  at  the  expense  of  the  owner,  to  carry 
their  order  into  effect.  The  commissioners  may  sell  any  fixed 
engine,  or  any  materials  belonging  to  any  fishing  weir  or  fishing 
mill-dam,  that  are  removed  in  pursuance  of  this  act,  and  apply 
the  proceeds  of  the  sale  in  defraying  any  costs,  charges  and 
expenses  incident  to  carrying  their  order  into  effect  in  reference 
to  such  fishing  weir,  fishing  mill-dam  or  fixed  engine,  and  diaJl 
render  the  surplus,  if  any,  to  the  persons  they  may  deem  entitled 
thereto. 

Provided,  that  if  it  is  proved  to  the  satisfaction  of  the  com- 
missioners that  any  posts  or  other  materials  belonging  to  an 
illegal  fishing  weir  or  fixed  engine  ordered  to  be  removed  may 
be  capable  of  being  used  by  any  person  as  evidence  of  title  to 
any  foreshore  or  otner  land,  the  commissioners  shall,  instead  of 
ordering  the  entire  removal  of  such  posts  or  materials,  require 
the  fishing  weir  or  fixed  engine  to  be  destroyed  so  far  only  as 
thev  may  in  their  discretion  think  necessary  m  order  to  prevent 
its  bein^  used  for  fishing  purposes. 

45.  I^  <uiy  person  feels  aggrieved  with  any  decision  of  the 
commissioners  the  person  aggrieved  may  appeal  as  follows;  that 
is  to  say, 

1.  The  appeal  shall  be  to  one  of  her  Majesty's  superior  courts 

of  law  at  Westminster. 

2.  The  appeal  shall  be  by  special  case  stating  the  facts  and  the 

grounds  for  the  decision. 

3.  The  special  case  shall  be  settled  by  the  commissioners  upon 

the  application  of  the  appellant,  to  be  made  in  writing 
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vithin  fourteen  dajs  after  the  deliTeiy  of  the  decision, 
and  not  afterwards ;  and  if  the  appellant  be  dissadsfied 
with  the  special  case  as  settled  by  the  commissionerB,  he 
maj  hare  the  same  settled  by  a  jndge  of  one  of  the  said 
superior  courts,  on  snmmons,  at  chambers. 

4.  Before  the  delivery  of  the  case  to  the  appellant  he  shall 

enter  into  a  recognizance  before  the  said  oommissioners 
or  a  JQStioe  of  the  peace,  with  or  withont  sureties,  and  in 
such  sum  as  the  commissioners  or  the  justice  think  fit, 
conditioned  to  prosecute  without  delay  the  appeal,  and  to 
submit  to  the  judgment  of  the  apellate  court,  and  to  pay 
such  costs  as  may  be  awarded. 

5.  The  special  case  snail  be  signed  by  the  commissioners,  and 

shall  be  deliyered  to  the  appellant  by  the  commissioners. 

6.  On  the  receipt  of  the  special  case  the  appellant  shall  within 

fourteen  days  transmit  by  post  or  otherwise  the  original 
case  to  the  proper  officer  of  the  appellate  court. 

7.  When  a  party  gives  in  good  faith  notice  of  an  appeal  under 

this  section,  but  omits  through  mistake  to  do  some  act 
necessary  to  perfect  the  appeal,  the  appellate  court  may 
permit  an  amendment  on  such  terms  as  it  thinks  just. 

8.  After  the  decision  of  the  appellate  court  has  been  given 

on  a  case  stated  as  aforesaid,  the  commissioners  shall  have 
the  same  powers  to  enforce  that  decision,  when  affirmed 
or  amended,  as  they  would  have  had  to  have  enforced 
their  original  decision  if  it  had  not  been  appealed  from. 

9.  Save  as  hereinbefore  varied,  the  provisions  of  the  Summary 

Jurisdiction  Act  of  the  twentieth  and  twenty-first  years 
of  her  Maiesty's  reign,  chapter  forty-three,  as  to  the 
powers  of  tne  superior  court,  as  to  directing  a  special  case 
to  be  stated,  as  to  the  enforcing  of  recognizances,  and  as 
to  all  other  nutters,  shall  apply  to  an  appeal  under  this 
section  in  the  same  manner  as  if  the  words  "justice  or 
justices"  in  the  said  Summary  Jurisdiction  Act  included 
the  special  commissioners  appointed  under  this  act. 

10.  Any  act  required  by  this  section  to  be  done  by  the  com- 
missioners may  be  done  by  two  of  them,,  of  whom  the 
barrister  hereinafter  mentioned  shall  be  one. 

46.  Her  Majesty  may,  by  warrant  under  the  royal  sign  manual,  Appointment 
ap{)oint  any  number  of  persons  not  exceeding  three,  of  wbote  one  ®*  commis- 
ihall  be  a  barrister  of  not  less  than  seven  years*  standing  at  the  SjJJJ^JIlinuar 
bar,  to  be  commissioners  under  this  art  during  her  Majesty's  3^  y^^^  ^  13 
pleasure,  and  upon  every  vacancy  in  the  office  of  any  commis-  g^    3^3 
doner  by  death,  resignation,  or  incapacity  to  act  may  appoint 

some  other  fit  person  to  fill  the  vacancy :  provided  always,  that 
ID  the  case  of  a  vacancy  by  the  death,  resignation,  or  incapacity 
of  the  commissioner  required  by  this  act  to  be  a  barrister,  another 
barrister  qualified  as  aforesaid  be  appointed  in  his  place. 

47.  '^h®  commissioners  appointed  under  this  act  shall  be  stvled  Commls- 
"thc  Special  Commissioners  for  English  Fisheries;*'  they  shall  J'^J®";*® 
caoae  to  be  made  for  their  commission  such  seal  or  seals  as  they  m^I^"^' 
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Commiii- 
Bioiten  Qot  to 
sit  In  parU»- 
ment. 

Acts  of  Uie 

commis- 

sicuen. 


Tbetrenniry 
to  fix  aalarles* 
&r.  aru!  ap- 
point addi- 
tioual  oOlcen. 


Dnnitlon  of 
office  of  com- 
mlssionera. 

86  VieL  c  13. 

Powera  of 

commls- 

siooen. 


CoplefOf 
ordcra  of 
cominls- 
slonen. 


mnj  require;  and  anj  sammons,  order,  wmrrant,  or  other  instni- 
ment  or  oop^  thereof,  parporting  to  be  scaled  with  the  seal  of 
the  commiflstonera,  and  to  be  signed  as  hereinafter  mentioned, 
ahall  be  receired  in  eyidence  without  any  further  proof. 

48.  ^o  commissioner  shall  during  his  oontinnance  in  office  be 
capable  of  being  elected  or  of  sitting  as  a  member  of  the  boose 
of  commons. 

49.  All  warrants  for  the  remoTal  of  any  fishing  weir  or  fixed 
engine,  or  for  the  alteration  of  any  fishing  milMam,  shall  be 
fdgned  bj  two  at  least  of  the  commissioners,  and  all  eases  relating 
to  the  removal  of  such  fishing  weir  or  fixed  eneine,  or  alteration 
of  any  fishing  mill-dam,  shall  be  heard  by  all  the  oommissioDcrt, 
but  the  opinions  of  two  of  them,  of  whom  the  said  barrister  diaO 
be  one,  shall,  in  case  of  difference,  decide  any  question;  anj  other 
acts,  except  as  aforesaid,  authorized  to  be  done  by  the  coaunis- 
sioners  may  be  done  by  any  one  of  them,  and  any  notice  or  other 
instrument  under  the  seal  of  the  comnussioners,  and  signed  bj 
any  person  del^ated  by  them,  shall  be  deemed  to  be  sufficiently 
executed. 

50.  The  oommisdonen  of  her  Majesty's  treasnir  may  frora 
time  to  time  fix  such  salaries  as  they  may  think  fit  for  the  com- 
missioners hereby  appointed,  and  slso  appoint  such  additiooal 
officers,  clerks  and  servants  at  such  salaries  as  the  said  commi»- 
sioners  of  the  treasury  may  think  proper  and  necessair,  and  from 
time  to  time  dismiss  such  officers,  clerks  and  servants^  sad  ap- 
point others  in  their  place. 

51.  The  offices  of  the  said  commissioners,  and  all  powen, 
rights,  and  privileges  pertaining  thereto,  shall  continue  in  force 
for  two  years,  and  from  thenceforth  until  the  end  of  the  next 
session  of  parliament 

52.  The  commissioners  may  examine  any  witnesses  on  oath, 
and  with  respect  to  enforcing  the  attendance  of  witnesses,  ud 
the  production  of  deeds,  books,  papers,  and  documents,  shsll 
have  the  same  powers  as  the  jud^  of  one  of  her  Majestr's 
superior  courts  of  Westminster  have  for  such  or  the  like 
purposes;  moreover  it  shall  be  lawful  for  the  commissioDers  to 
order  any  person  to  be  removed  from  their  court  who  may  iDte^ 
rnpt  the'  business  of  the  court,  or  refuse  to  obey  their  lavfol 
orders  in  respect  of  the  same;  and  it  shall  be  the  duty  of  the 
chief  constable,  commissioner,  or  chief  officer  of  police  of  the 
county,  city,  borough,  or  place  in  which  the  court  is  held  to  take 
care  that  an  officer  of  police  do  attend  that  court  duxwg  to 
sitting  for  the  purpose  of  keeping  order  therein,  and  to  ctny 
into  effect  any  such  order  of  the  commissioners  as  aforesaiii 

63.  Copies  of  orders  of  the  commisnoners  made  in  pnrsaswc 
of  this  act,  with  the  accompanying  plans  and  maps,  if  anj.shiil 
be  deposited  with  the  clerk  of  the  peace  of  the  county  where  vaf 
engine  or  any  subject  matter  to  which  such  order  reUtes  is  sitDste. 
and  any  copy  of  such  order,  plan,  or  map  purporting  to  be 
stamped  with  the  seal  of  the  commissioners  shall  be  tdmM^ 
in  evidence,  and  any  copy  of  any  certificate  or  order  of  the  Mid 
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ry  of  state  in  pnmianoe  of  the  Salmon  Fisheries  Acts, 
1861,  1860,  or  either  of  them,  pnnM>rting  to  be  stamped  with 
the  cffifual  stamp  of  the  office  of  the  said  secretaiy,  and  to  be 
dgned  bj  any  person  by  order  of  the  said  secretary  of  state, 
shall  also  be  admissible  in  evidence. 

54.  £vei7  person  who  npon  examination  before  the  commis-  Pemitv  for 
Doners^  or  any  one  of  them,  wilfully  gives  false  evidence,  and  |^'*®  »wear- 
CTecj  person  who  wilfully  swears,  affirms,  or  declares  falsely  in    ^^' 

any  affidavit  relating  to  an^  matter  within  the  cognizance  of  the 
oammiasionen^  shall  be  liable  to  the  pains  and  penalties  of 
penury. 

55.  Proceedings  before  the  commissioners  shall  not  abate  or  ProceedfnK^ 
be  SDspended  by  any  death  or  transmission  or  change  of  interest;  T^^^  '^}^\^ 
bat  iu  any  such  case  of  death  or  transmission  or  change  of    ^  ^^  *'     * 
interest  it  shall  be  lawful  for  the  commissioners,  when  they  see 

fity  to  require  notices  to  be  given  to  persons  becoming  interested, 
or  to  make  any  orders  for  continnmg,  suspending,  or  carrying 
aa  the  proceedings,  or  otherwise  in  relation  thereto,  which  to  the 
oominissicmeni  appears  just 

MUceUaneoua. 

56.  Where  any  person  has  been  convicted  twice  of  an  offence 
nader  any  of  the  following  sections  of  the  Salmon  Fishery  Act, 
1S61»  that  is  to  say,  sections  eight,  nine,  fourteen,  seventeen,  and 
nineteen,  he  may,  on  being  convicted  a  third  time  of  an  offence 
against  any  of  the  said  sections,  instead  of  being  fined  in  a  pe- 
coniaiy  penalty,  be  sentenced  to  imprisonment  with  or  without 
hard  laboor  for  any  period  not  exceeding  six  months,  and,  if  a 
licensee,  he  shall  on  being  convicted  a  second  time  of  an  offence 
against  the  Salmon  Fishery  Acts,  1861,  18C5,  forfeit  his  license. 

57.  'I'he  penalty  in  respect  of  any  offence  under  the  Salmon 
Fishery  Acts,  1861,  1865,  shall  on  a  conviction  for  a  second 
offence  be  not  less  than  one-half  the  greatest  penalty  capable  of 
being  imposed  in  respect  of  such  offence  ;  and  on  a  conviction 
for  a  third  or  any  subsequent  offence  the  greatest  amount  of 
penalty  mentioned  in  the  said  acts  shall  be  imposed;  but  nothing 
herein  contained  shall  affect  the  provisions  of  the  Salmon 
Fishery  Act,  1865,  in  respect  of  the  discretion  of  imposing  the 
punishment  of  hard  labour  as  therein  mentioned. 

58.  Where  any  person  has  been  convicted  of  an  offence  under 
section  seventeen  of  the  Salmon  Fishery  Act,  1861,  he  shall,  in 
addition  to  the  penalties*  thereby  incurred,  forfeit  any  net  or 
moveable  instrument  used  in  committing  such  offence,  and  the 
oonvicting  justices  shall  direct  the  same  to  be  sold  or  destroyed, 
and  the  proceeds  of  such  sale  shall  be  paid  to  the  conservators  of 
the  district 

59.  Whereas  by  the  twenty-third  section  of  the  Salmon  Limit  of  timo 
Fishery  Act,  1861,  any  person*  sustaining  loss  by  reason  of  a  for  compoi«^a- 
person  or  body  of  persons  affixing  a  fish  pass  to  a  dam,  in  pur-  JJjJ'^'  ""** 
raance  of  that  section,  may  recover  compensation  for  such  injury  ^  ^  ^^, 

in  a  summary  manner  from  the  person  or  body  of  persons  by  \^(^ «  .^3, 


Potrer  In  cer- 
tain ca^e»  to 
ftward  Imprt- 
■onment  with 
hard  labour 
Instead  of 
penalty. 

S,  F.  Act, 
1678, «.  18, 
tttb't.  4. 

Step.  ST 6. 

Mlnlmam 
penalttea. 

A  F.  Act, 
1873,  s.  IS, 

See  i>.  376. 


FoTfclture  of 
neu,  &c. 

5.  F.  Act, 
l««l,#.  17. 

Stfp.  21c. 
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CAnsenl  of 
cmuiervator* 

artiflcuil  pro* 

S  F.Atf, 

14,  26. 
»^.  F,  Aft, 


At  to  di?- 
Art-  />,  SsSOl 


PiTinent  of 

(HMIAltle*  to 

v».)j«rvaton 
tn  ocrtaia 

S,  F,  Act, 
1873,4.  62. 

5.>t  p.  374. 

Rtver  Esk 
with  in  limlu 
of  net. 

AVr  /•/>.  9, 374, 


Pnrtlal  appU- 
rati<m  of 
!>alinoii  Acta 
to  trout  lu 
Ml  moil 

5.  F.  Act, 
l!M>l,u.  8,9. 

S,  F.  Act, 
1878, «.  18, 
xub-u.  7,  8? 
«.  20. 

iSffp.  834. 


whmn  sach  fish  pasB  has  been  affixed :  be  it  enacted,  that  oo 
SQch  compensation  shall  be  recoTered  unless  proceedings  for  the 
TccoTtnj  of  the  -same  are  instituted  within  two  jean  after  die 
time  at  which  the  fish  pass  was  first  affixed  to  the  dam. 

60.  Where  any  person,  nnder  the  Salmon  Flsheiy  Act,  1861, 
is  exempted  from  a  penalty  in  respect  of  using  or  haring  in  his 
possession  salmon  roe  on  tne  ground  that  he  uses  or  has  it  in  h^ 
possession  for  artificial  propagation  or  other  scientifie  parpoaes, 
or  is  upon  the  same  ground  exempt  from  a  penalty  in  reqwct  of 
taking  or  haying  in  his  possession  unclean  or  unseasonable 
salmon,  or  catching  or  attempting  to  catch  salmon  when  spawn- 
ing or  near  their  spawning  beds,  he  shall  not,  if  within  a  district 
where  a  board  of  conseryators  is  established,  be  exempt  in  any 
of  the  aboye  cases  from  such  penalty  unless  the  consent  of  the 
board  has  been  giyen  in  writing  to  such  use  or  possession  of 
salmon  roe,  or  to  such  taking  possession  of  unclean  or  uoseaaoe- 
able  salmon. 

61.  Ko  justice  of  the  peace  shall  be  disqualified  from  hearing 
any  case  arising  under  the  Salmon  Fishery  Acts,  1861,  I860,  or 
either  of  them,  by  reason  of  his  being  a  conservator  or  a  member 
of  a  board  of  conservators,  or  a  subscriber  to  any  society  for  the 
pn>tection  of  salmon  or  trout ;  provided  that  no  justice  shall  be 
entitled  to  hear  any  case  in  respect  of  an  offence  committed  od 
his  own  land. 

62.  Where  any  penalty  is  recovered  on  the  complaint  of  s 
board  of  conservators  or  of  any  officer  of  or  person  authorised  by 
a  board  of  conservators,  the  court  shall,  unless  for  special  reason 
they  think  it  inexpedient  so  to  do,  direct  the  whole  of  the  peoaltr 
and  the  prcKeeds  of  any  forfeiture  to  be  paid  to  the  said  board, 
to  be  applied  bv  them  for  the  purposes  of  the  Salmon  Fuboy 
Acts,  1861,  1865. 

63.  The  river  Esk,  together  with  iU  banks  and  tribotsry 
streams  up  to  their  source,  shall  be  deemed  to  be  within  the 
limits  of  the  Salmon  Fishery  Acts,  1861  and  1865:  provided 
that  all  offences  against  the  said  acts  committed  within  Scotch 
jurisdiction  shall  1^  prosecoted  and  punished  in  manner  directed 
by  the  Salmon  Fisheries  (Scotland)  Act,  1862. 

64.  The  sections  of  the  Salmon  Fishery  Act,  1861,  that  appty 
to  fishing  with  lights,  s})ears,  and  other  prohibited  instruments, 
and  to  using  roe  as  a  bait,  and  which  are  numbered  req)ectirelj' 
eight  and  nine,  as  amended  by  this  act,  shall  apply  to  troot  in  s 
salmon  river  situate  in  a  fishery  district  which  is  subject  to  s 
board  of  conservators  appointed  under  this  act ;  and  in  sny  soch 
river  no  person  shall  fish  for,  catch  or  attempt  to  catch,  or  kill 
any  trout  between  the  second  day  of  Xotemher  and  the  first  (isy 
of  February  following,  both  inclasive ;  and  any  person  wilfoUj 
killing  any  trout  in  anv  such  river  as  aforesaid  daring  such 
interval  as  aforesaid  shall  forfeit  any  tront  canght  by  him,  sod 
shall,  in  addition  thereto,  be  liable  to  a  penalty  not'excecdis; 
two  pounds  for  each  offence:  provided  alwav's,  that  nochio^ 
herein  contained  shall  apply  to  any  person  having  in  his  potaea- 
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sum  tnmt  or  trout  roe  to  the  porpoae  of  artificiftl  propa^tion 
cr  other  puzpoee,  if  sach  persoa  has  the  pennissioii  in  writing  of 
the  board  ox  the  district  in  which  the  rirer  runs  from  whence 
tacfa  troot  or  trout  roe  has  been  taken  to  catch  such  tront,  and 
to  have  in  his  poeseasion  sach  tront  or  tront  roe  for  the  purposes 
aforesaid. 

65.  Ail  salmon  intended  for  exportation  shall  be  entered  for 
that  purpose  with  the  proper  officer  of  customs,  at  the  port  or 
place  of  intended  exportation,  before  shipment  thereof ;  and  any 
salmon  shipped  or  exported  or  brought  to  any  wharf,  quay  or 
iHher  place  for  exportation,  between  the  third  day  of  September 
and  the  second  day  of  February  following,  contrary  to  this 
section,  shall  be  forfeited,  and  the  person  shipping  or  exporting, 
or  bringing  the  same  for  exportation,  shall  be  liable  to  a  penalty 
not  exceeding  two  pounds  for  every  salmon  so  shipped  or  ex- 
ported, or  brought  for  exportation;  and  any  officer  of  the  customs 
may,  between  5ie  third  day  of  September  and  the  ieeond  day  of 
February,  open  any  paroel  entered  or  intended  for  exportation, 
or  brought  to  any  quay,  wharf  or  other  place  for  that  pprpose, 
and  suspected  by  him  to  contain  salmon,  and  may  detain  any 
udmon  found  in  such  parcel  until  proof  is  given,  in  manner 
provided  by  law,  of  the  salmon  being  such  as  may  be  legally 
exported;  and  if  the  salmon,  before  such  proof  is  given,  become 
unfit  for  human  food,  the  officer  of  customs  may  destroy  the 
same. 

66.  I^  Any  person  feels  aggrieved  by  any  determination  or 
adjudication  of  the  justices  with  respect  to  any  penalty  or  for- 
feiture under  the  Salmon  Fishery  Acts,  1861, 1866,  or  cither  of 
the  said  acts,  Uie  person  so  aggrieved  may  appeal  to  the  court  of 
general  or  quarter  sessions  for  the  county  or  place  in  which  the 
cause  of  appeal  has  arisen,  holden  not  less  than  fifteen  days  and 
not  more  tnan  four  months  after  the  decision  of  the  justices 
from  which  the  appeal  is  made ;  provided  that  the  appellant 
shall,  within  three  days  after  the  cause  of  appeal  has  arisen, 
give  notice  in  writing  to  the  other  party  to  the  proceedings  of 
his  intention  to  appeal,  and  of  the  grounds  thereof  ;  and  also 
prorided  that  the  appellant  shall,  within  three  days  after  the 
cause  of  appeal  has  arisen,  enter  into  a  recognizance  before  a 
justice  of  the  peace,  with  two  sufficient  sureties,  conditioned 
personally  to  try  such  appeal  and  to  abide  the  judgment  of  the 
court  thereon,  and  to  pay  such  costs  as  may  be  awarded  by  the 
court:  the  court  may  adjourn  the  appeal,  and  upon  the  hearing 
thereof  may  confirm,  reverse,  or  modify  the  decision  of  the  jus- 
tices, with  or  without  costs,  to  be  paid  by  either  party. 


ProTltions  as 
to  exporta- 
tion of 
aalmon. 

26  Via.  e.  10. 

Seep,  201. 
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Reptalfd,  LiCENCB  DTTTXEBl 

8.  F.  Act, 

1878. «.  6.%,  

Utini  scftfiuU.  H     S.    d. 

Setp,i40.  Draft  or  ha  nff  nets each    600 

Coracle  nets •«       ,,       3    0    0 

Box^  crib  or  eruive „10    00 

PwUi M      0    2   6 

PuteherM,  under  60 10   0 

Ibr  every  additional  SO  or  part  thereof    10   0 
Ibr  outriggers  or  leaders  to  putts  or  put^ 
ehers  of  100  yards  in  length,  or  under*  .10   0 
fbr  any  outriggers  or  leaders  of  greater 

length 600 

Jbr  Y-weirSf  or  gog^heads  or  baulks    eacA  10   0   0 

Otter  lath  or  jack ^       8    0   0 

Cross  line       „       2    0   0 

For  any  instrument  net  named  in  this  sehedule,  and  wt 
being  a  rod  and  line,  sueh  sum  as  may  be  determiiiei  by  tkt 
conservators  with  the  approval  of  the  secretary  tf  state. 


SECOND  SCHEDULE. 
FOBK  A. 

Adtebtissment.— Salugk  Fishery  Acts,  1861, 1865. 

Notice  is  hereby  giren,  that  the  special  oommisBOoen  for 
English  fisheries  will  hold  a  coart 

and  at  such  coart  will  proceed  to  inqaire  into  tlie 
legality  of  all  fishing  weirs,  fishing  mill-4ams  and  fixed  eogioes 
aitaate  on  the 

and  all  persons  interested  in  snch  engines  are  raqnired  to  attend 
at  snch  coart  from  daj  to  daj  nnlil  dtschaiged,  in  order  that  i 
decision  maj  be  made  b^  the  said  commissioDen  with  respect  to 
the  remoyal  of  snch  fishmg  weirs  or  fixed  engines,  or  the  aherv 
tion  of  sach  fishing  mill-dams,  or  that  snch  other  order  mar  be 
made  bj  them  in  the  premises  as  the  facta  of  each  case  appevto 
warrant. 

Form  B. 

Notice. 

To  the  owner  of  the 

,  and  all  other 

persons  interested  therein. 

Take  notice,  yon  are  required  to  appear  before  as,  the  special 
commissionera  for  English  fisheries, 

and  thenceforward  from  day  to  daj  ontil  diachaigcd,  ia 


28  &  29  Vict.  c.  121.  447 

order  that  there  may  be  then  and  there  an  inquiry  by  us  toaching 
the  legality  of  and  that  a  decision  may  be  made  by 

OS  wiui  xeapect  to  thdr  lemoral,  or  that  such  other  order  may  be 
made  by  lu  in  the  piemiaes  as  the  facts  of  the  case  may  appear 
to  na  to  'vranant. 
Giren  imder  oar  hands  and  nnder  the  common  seal  of  the  said 
eommiasioneii  this  day  of  186 


33  &  34  Vict.  c.  33. 


An  Act  to  amend  the  Acts  relating  to  the  Export  of  Uneeaeon-  Sftp  202. 
able  Salmon.  [Ist  August,  1870.]      26  »'»<-^  c,  10. 

•  S.  F.  Act. 

Whereas  by  the  third  section  of  the  Salmon  Acts  Amendment  i^^^a.  <•  <^- 
Acty  1863,  it  is  amongst  other  things  prorided  that  *'  the  burden 
of  proving  that  any  salmon  entered  for  exportation  from  any  part 
of  the  united  kingdom  to  parts  beyond  the  seas  between  the 
third  day  of  September  and  the  second  day  of  Febroary  follow- 
ing ia  not  so  entered  in  contraTention  of  the  said  act  shall  lie  on 
the  person  entering  the  same  for  exportation:" 

And  whereas  it  is  expedient  to  make  further  proyision  for 
prerenting  the  exportation  of  salmon  that  cannot  legally  be  sold 
within  the  limits  of  the  united  kingdom : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
wiUi  the  advice  and  consent  of  the  lords  spiritnal  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Tblis  act  may  be  cited  for  all  purposes  as  *<  The  Salmon  Acts  Short  title. 
Amendment  Act,  187Q.'' 

2.  This  act  shall  not  come  into  operation  before  the  third  day  Commenoe- 
of  September,  one  thousand  eight  hundred  and  seventy,  which  n^eut  of  act. 
day  ia  hereinafter  referred  to  as  **the  commencement  of  this 

act" 

3.  From  and  after  the  commencement  of  this  act  the  said  third  Amendment 
section  of  the  Salmon  Acts  Amendment  Act,  1863,  shall  be  read  of  sect.  3  of 
and  construed  as  if  the  words  **  second  day  of  February"  were  ^^  ^'**^'  ^'  ^^' 
omitted  therefrom  and  the  words  "  thirtieth  day  of  April"  were  *'* ^'  ^^*^- 
inserted  instead  of  the  said  omitted  words. 

4.  The  sixty-fifth  section  of  the  Salmon  Fishery  Act,  1865,  Amendment 
shall  be  read  and  constraed  as  if  the  words  **  second  ilav  of  «'  ^-  ^  ©' 
Febmary"  were  omitted  therefrom  and  the  words  "thirtieth' day  ^^^x^  ^*^ 
of  April"  were  inserted  instead  of  the  said  omitted  words.  g^^    '203 
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88  &  29  Viet 

c  1:21. 


S5  &  86  Vict 
c88. 


Discontlnn- 
ancc  of  spe- 
cial i\»htrj 
commlft- 
dioners. 

38  k  29  Vtct. 
c.l21,«.4e. 

Se«p.i6L 


36  Vict.  c.  13. 

An  Act  to  discontinue  the  Office  of  Special  Commiuionen  f^j 
Salmon  Fisheries  in  England,  [24th  April,  1873.] 

Whereas  ander  the  Salmon  Fishery  Aet»  1865,  certmin  specuJ 
commissioners  were  appointed,  whose  offices  were  to  cootinae  in 
force  for  two  years,  and  from  thenceforth  nntil  the  end  of  the 
next  session  of  parliament,  and  by  Torions  acta,  and  lastly  by 
the  Expiring  Laws  Continuance  Act,  1872,  the  offices  of  the  said 
commissioners  were  contioned  nntil  the  first  day  of  October,  oq« 
thousand  eight  hundred  and  scTcnty-three,  and  the  end  of  the 
then  next  session  of  parliament : 

And  whereas  it  is  expedient  to  discontinne  the  said  commis- 
sioners as  hereinafter  mentioned: 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Kajestr, 
by  and  with  the  adrice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authoritT  of  the  same,  as  follows: 

1.  After  the  passing  of  this  act,  the  offices  of  the  special  com- 
missioners appointed  under  the  Salmon  Fishery  Act,  I860,  aod 
all  powers,  rights  and  privileges  pertaining  thereto,  shall  ^er- 
mine, without  prejudice  nevertheless  to  anything  done  bj  the 
said  commissioners  before  the  said  day,  and  no  further  appoint- 
ment of  such  commissioners  shall  be  made  under  the  said  set 


Short  title  of 

act. 

S.  F.  Ad, 

1861,  «.l. 

S.  F.  A<t, 

1865,  t,  1. 

Seep  6. 

CoiMtraction 
«f  act 
S.  F.  Act, 
lh6l,«.  2. 
S  F.AfU 
IRM,*.  a. 
AVe^.  9. 


THE  SALMON  FISHERY  ACT,  1873. 

36  &  37  Vict.  c.  71. 

An  Act  to  amend  the  Law  relating  to  Salmon  Fisheries  <a 
England  and  Wales. 

Whereas  it  is  expedient  to  amend  the  laws  relating  to  admoa 
fisheries  in  England  and  Wales  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Maiestr. 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  tM 
temporal,  and  commons,  in  this  present  parliament  assembled* 
and  by  the  authority  of  the  same,  as  follows: 

Part  I.— Preliminary.    Befinitioxs. 

1.  This  act  may  be  cited  for  all  purposes  as  **  The  Siln*^ 
Fishery  Act.  1873,"  and  this  act  and  the  Salmon  Fishery  Arts. 
1861  and  1865.  mav  be  cited  together  as  '*  The  Salmon  tisherj 
Acts,  1861  to  1873."" 

2.  This  act,  so  far  as  is  consistent  with  the  tenor  thereof.  $bjill 
be  read  as  one  with  the  Salmon  Fishery  Acts,  1661  and  \^- 
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3.  This  act  shall  not  come  into  operation  nntil  the  first  dajof  Comroenoe- 
September  one  thonsand  eight  handred  and  seventy-three,  which  ?^b^^'J°^ 
date  is  hereinafter  referred  to  as  the  commencement  of  this  Act.  jg^^'^  f^\ 

4.  In  the  construction  of  this  act  and  of  the  Salmon  Fishery  seep.  7. ' 
Acts,  1861  and  1865,  unless  there  is  something  in  the  subject  or  DcflnlUon  of 
context  repugnant  to  such  constmction,  the  words  and  expres-  terms, 
sioos  hereinafter  mentioned  shall  have  respectively  the  meanings  ^^'  ^^ 
bereinafter  assigned  to  them;  (that  is  to  say,)  5.  />,'  'i^fl 

"  Annual  cloee  season  "  and  "  weekly  close  season  "  shall  mean  i  ^65.  V  3. 
the  annual  close  season  and  the  weekly  close  season  for  Seep.i\. 
all  kinds  of  salmon  fishing  except  by  rod  and  line  re-  "Annual 
spectively  applicable  to  and  in  force  in  the  fishery  district  J^5*.»^'S[iy 
or  place  in  which  anv  offence  charged  shall  be  committed,  close  sutaou:** 
and  all  penalties,  rorfeitures,  proceedings,  powers,  and  seep.  la. 
things  described  in  the  seventeenth,  twentieth,  twenty- 
first,  and  twenty-second  sections  of  the  Salmon  Fisheir 
Act,  1861,  as  applicable  to  the  periods  therein  specified, 
or  intend^  to  be  specified,  as  the  annual  and  weekly  close 
seasons,  shall  be  deemed  to  apply  to  the  annual  or  weekly 
dose  seasons,  as  these  may  have  been  or  shall  be  lawfully 
varied  from  time  to  time  in  each  fishery  district  respeo- 
tirely: 
''Close  season  for  rods"  shall  mean  and  include  the  annual  ** close msmd 
season  during  which  at  any  particular  place  it  is  or  shall  ^or  rodt:* 
be  unlawful  at  that  place  under  the  provisions  of  the  Seep.  la. 
Sahnon  Fishery  Acts,  1861  to  1873,  to  fish  for,  kill,  take, 
or  destroy,  or  attempt  to  kill,  take,  or  destroy,  any  salmon 
with  a  single  rod  and  line: 
The  definition  of  the  words  "fishing  weir,"  in  the  fourth  "Fishing 
section  of  the  Salmon  Fishery  Act,  1861,  is  hereby  r&-  ^e^rj" 
pealed,  and  the  words  fishing  weir  shall  mean  any  erection,  f^^Pi*-  ^^^t 
structure,  or  obstruction  fixed  to  the  soil  either  tempo-  ^ 
rarily  or  permanently  across,  or  partly  across,  a  river  or 
branch  of  a  river,  and  which  is  used  for  the  exclusive 
^  purpose  of  catching;  or  facilitating  the  catching  of  fish: 
**  Fixed  engine  "  shall  mclude,  in  addition  to  the  nets,  fixed  <«  Fixed  en- 
implements,  engines  and  devices  respectively  mentioned  pine:" 
in  the  Salmon  Fishery  Acts,  1861  and  1865,  any  net  Seep.  226. 
plsced  or  suspended  in  any  inland  or  tidal  waters  un- 
attended by  the  owner  or  any  person  duly  authorized  by 
the  owner  to  use  the  same  for  catching  salmon,  and  all 
engines,  devices,  machines,  or  contrivances,  whether  fioat- 
iag^  or  otherwise,  for  placing  or  suspending  such  nets  or 
maintaining  them  in  working  order  or  making  them 
stationary: 
*'  Grating  **  shall  mean  and  include  any  device  approved  by  <•  Omting:" 
the  secretary  of  state  for  preventing  the  passage  of  fish  seep.  173. 
throngh  any  channel: 
"Inspectors"  shall  mean  the  inspectors  of  salmon  fisheries  ••inspector:'* 
Appointed  under  the  provisions  of  the  thirty-first  section  seep  3e2 
of  the  Salmon  Fishery  Act»  1861 : 
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*•  Occupier:' 

Sfe  JK  1'2. 


•♦Otter  hUh 
or  jiick:" 


••  Owner.- 
Set  p.  \'i. 


**  Returning 
officer:" 

Sec  I'.  12. 

"  Rod  and 
lino:" 
Seep.  IR. 

•*  Secretary  of 
state:" 
Setp,  12. 

••  Strokehall 
or  siiarch." 
Se^'p.'lX^ 


Power  of 
necrotary  of 
pure  to  alter 
dietricte. 

5.  F.  Arf^ 
18fi5,  *.  20. 

St^p.  21. 


Combined 
diitrictfl. 


"  Occapier  "  shall  inclnde  anj  peraan  £or  the  tune  being  in 
actual  possession  of  the  fisheries  and  premiseB  in  rspect 
of  which  that  word  is  used,  whether  such  pencm  is  owner 
or  not: 

**  Otter  lath  or  jack  "  shall  mean  and  inclnde  maj  small  hoat 
or  vessel,  board,  or  stick,  nsed  for  the  purpose  of  nmning 
ont  baits,  artificial  or  otherwise,  aoroes  any  portion  of  anr 
lake  or  river,  and  whether  na^  with  a  hud  line  or  as 
anxiliary  to  a  rod  and  line,  or  in  anj  other  way: 

**  Owner"  shall  mean  and  inclnde  anv  person  reoeiTing  the 
rents  of  the  property  in  respect  of  which  that  wwd  is 
nsed  from  the  occapier,  or  who  would  receive  the  oune  if 
snch  property  were  let  to  a  tenant ; 

**  Betnming  officer"  shall  mean  the  chairman  of  any  board  of 
conservators,  or  any  person  appointed  by  writmg  nnder 
his  hand  to  condnct  the  elections  of  boards  of  coDserrs- 
tors  in  the  manner  hereinafter  prescribed; 

^  Rod  and  line"  shall  mean  single  rod  and  line; 

^  Secretary  of  state"  shall  mean  one  of  her  MajeAfi  princi- 
pal secretaries  of  stat^; 

''8tn>kehall  or  snatch"  shall  mean  and  indnde  any  iostn- 
ment  or  device,  whether  used  with  a  rod  and  line  or 
otherwise^  for  the  purpose  of  foul  hooking  any  fisL 

Fast  IL—Fishsbt  Disteicts. 

6.  A  board  of  conservators  of  any  fishery  district  may,  after 
giving  three  calendar  months'  notice  in  writing  to  any  other 
board  or  boards  of  conservators  affected  by  snch  alteration,  or  in 
case  there  is  no  board,  to  the  justices  of  the  peace  of  any  ooontr 
in  quarter  sessions  assembled,  the  whole  or  any  part  of  viiich 
shall  be  affected  by  such  alteration,  apply  to  the  secretair  of 
state  to  enlarge,  reduce  or  alter  the  limits  of  such  district,  or  to 
combine  two  or  more  districts,  or  parts  of  districts;  and,  after 
such  notice  has  been  previously  advertised  for  two  soooessTe 
weeks  in  one  or  more  local  newspapers,  the  secretary  of  state 
may  thereupon  by  his  certificate  enlarge,  reduce,  or  alter  toA 
district,  either  by  uniting  it  with  any  other  district  or  districts 
or  combining  it  with  any  other  part  or  parts  of  a  distnct 
or  districts,  or  by  severing  any  part  £rom  such  district  and 
forming  it  into  a  separate  distnct,  or  uniting  it  with  anr 
other  district,  or  by  adding  to  such  district,  any  place  not  J<t 
included  in  any  district;  and  the  certificate  of  iht  seoetaiy  of 
state  embodying  all  such  alterations  shall  be  granted  in  sceoi^ 
ance  with  the  provisions  of  the  Salmon  Fishery  Act,  1865, 
and  shall  transfer  and  apportion  any  existing  eontracta,  dcbtii 
mortgages,  liabilities  and  assets  among  su<»  altered  boards 
But  no  alteration  of  any  district  shall  affect  the  poirer  of  vnr  ex- 
isting board  or  boanis  until  the  new  districts  are  fully  constitot^- 

6.  When  the  effect  of  any  such  alteration  is  to  inclnd«  in  *> 
district  either  an  additional  portion  of  any  county  preTiofslj 
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inclnded  or  a  portion  of  a  connty  not  prerionslT  incladed,  the  s^j>.  22. 
jostioes  of  snch  conntj  in  quarter  sessions  assembled  shall  add 
Bodi  number  of  members  to  the  existing;  board  of  the  district  as 
the  aecretarr  of  state  shall  appoint;  and  where  the  effect  of  such 
alteration  is  to  exclude  altogether  from  the  district  anr  county, 
the  vhole  of  the  members  of  the  board  appointed  by  such  county 
shall  cease  to  hold  their  oflSces  at  such  board.  When  the  effect 
of  rach  idteration  is  to  partially  exclude  from  the  district  any 
ooontj,  the  number  of  members  representing  that  county  shall 
be  ledoced  to  such  number  as  the  secretary  of  state  shall  ap- 
point, and  in  case  the  effect  of  such  alteration  is  to  create  the 
part  aeTered  from  any  district  into  a  new  district,  or  to  unite 
the  parts  serered  from  different  districts  into  a  new  district, 
then  and  in  either  of  snch  cases  the  provisions  of  the  Salmon 
Fisberr  Act,  1865,  shall  apply  as  if  a  new  district  bad  been 
createa  under  the  provisions  of  the  fifth  section  of  that  act. 

7.  A  notice  of  any  alteration  made  in  any  district  or  in  the  Notices  to  be 
constitution  of  any  board  of  conservators  in  pursuance  of  the  ptit>tisii<^. 
provisions  hereinbefore  contained  shall  be  adrertised  once  in  Step. 26. 
some  daily  morning  London  newspaper  and  at  least  once  a  week 

for  four  consecutive  weeks  in  some  newspaper  or  newspapers 
published  or  circulated  within  the  district  or  districts  affected  by 
snch  alteration.  The  production  of  a  copy  of  a  newspaper  con- 
taining any  snch  advertisement  shall  be  evidence  of  such  adver- 
tisement having  been  given  at  the  time  such  newspaper  bears 
date. 

8.  A  copy  of  the  certificate  or  certificates  of  the  secretary  Copy  of  certt- 
of  state  deposited  with  the  derk  of  the  peace  of  any  county  in  ^*^m  oi  for- 
relation  to  the  formation,  enlargement,  combination,  reduction,  districts^to  be 
or  alteration  of  a  fishery  district  granted  in  pursuance  of  the  evidence, 
fifth  section  of  the  Salmon  Fishery  Act,  1865,  or  of  this  act,  Seep.sss. 
certified  or  purporting  to  be  certified  as  a  true  copy  by  the 

clerk  of  the  peace  of  such  county,  shall  be  evidence  tnat  sJl  the 
requisitions  contained  in  the  Salmon  Fishery  Act,  1865,  or  in 
thu  act,  relating  to  the  formation,  enlargement,  combination, 
reduction,  or  alteration  of  any  fishery  district  have  been  com- 
plied with,  and  that  such  district  has  been  duly  formed,  enlarged, 
combined,  reduced,  or  altered  with  the  limits  and  in  the  manner 
^)ecified  in  such  certificate  or  certificates. 

9.  It  shall  be  lawful  for  the  secretary  of  state,  on  the  appli-  Power  to 
catian  of  the  justices  for  any  county  comprised,  or  partly  com-  ^fxretnryof 
prised  in  any  fishery  district,  in  quarter  sessions  assembled,  one  the  numb^*^ 
month's  previous  notice  of  such  application  having  been  given  of  conMrra- 
to  the  board  of  conservators  affected  by  snch  alteration,  to  alter  ton  appointed 
the  number  of  conservators  to  be  appointed  at  quarter  sessions  ^^oJ|^' 
by  the  justices  for  all  or  any  counties  or  county  comprised,  or  g  ^  ^^ 
partly  comprised,  in  such  district :  *  ig($5, 4/12. 

Provided  alwavs,  that  no  such  alteration  shall  be  made,  unless  s^ep.  39. 
one  month's  previous  notice  has  been  given  of  the  intention  of  the 
secretary  of  state  to  make  such  alteration,  in  some  newspaper  or 
newspaiiers  circulating  i\ithin  the  district ;  and  previous  to  the 
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Mlirate  of 
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S.  F.  Act, 
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S.  F.  Act, 
1878,  *.  18, 
sub-*,  6. 
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.V.  F.  Act, 
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Extenflofi  of 
the  MAlicioiit 
lujnrioa  AcL 
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Xo  draft  net 
to  be  shot 
within  100 
yardR  of 
another  nntll 
the  latter  la 
landed. 
S«tp.  217. 


expiration  of  sncli  notice  it  sball  be  lawful  for  anj  peivoo  to 
represent  to  the  secretary  of  state  anj  objection  which  he  may 
have  to  snch  alteration,  and  the  secretary  of  state  shalU  after 
making  snch  inquiry  into  snch  objection  as  he  may  think  fit, 
either  make  snch  alteration,  or  not,  as  he  may  see  fit,  and  shall 
canse  his  final  determination  to  be  published  in  the  same  nevs* 
I>aper  or  newspapers  in  which  his  intention  to  make  such  altcnn 
tion  was  originally  published. 

10.  In  any  fisheiy  district,  where  any  members  of  a  board  of 
conservators  are  appointed  by  the  justices  in  quarter  sessions  of 
a  single  county,  or  of  one  or  more  counties,  a  notice  of  the  ap- 
pointment of  the  members  of  such  board  appointed  by  such 
county,  or  by  each  of  snch  counties,  with  the  name  and  addieu 
of  each  member,  sball  be  sent  to  the  clerk  or  other  officer  of  the 
board  of  conservators  by  the  clerk  of  the  peace  of  sudi  county, 
or  of  each  of  such  counties,  within  fourteen  days  from  the  date 
of  such  appointment ;  and  any  clerk  of  the  peace  refusing  or 
neglecting  to  send  snch  notice  shall  for  every  such  refusal  or 
nej;lect  be  liable  to  a  penalty  of  not  exceeding  two  pounda 

11.  Where  any  person  is  convicted  of  an  offence  under  the 
Salmon  Fishery  Acts  1861  to  1873,  or  under  any  bye-law  made 
in  pursuance  of  this  act,  the  clerk  of  the  justices  before  whom 
such  person  is  convicted  diall  forward  a  certificate  of  such  coo- 
viction  to  the  clerk  of  the  board  of  conservators  for  the  fisheiy 
district  within  which  snch  conviction  took  place  within  one 
calendar  month  from  the  date  of  such  conviction,  and  such  ceiti« 
ficate  shall  be  receivable  in  evidence  in  all  le^  proceedings,  and 
any  clerk  to  any  justices  neglecting  or  refusmg  to  forward  such 
certificate  to  the  clerk  of  the  boiml  of  conservators,  shall  for 
every  such  refusal  or  neglect  be  liable  to  a  penalty  of  not  ex- 
ceeding two  pounds. 

12.  For  the  purposes  of  the  Salmon  Fishery  Acts,  1 861  to  1873, 
the  commissioners  of  supply  in  Scotland  shall  have  all  the  prin- 
leges  and  duties  of  the  justices  in  quarter  sessions  in  Eoglsod 
for  the  election  of  boards  of  conservators  for  the  river  £ak. 

Past  nx— Restbictions  as  to  certain  Modes  akd  Tmo 

OF  TAKING  AND  SELLING  FiSH. 

13.  The  provisions  of  the  thirtjr- second  section  of  the  Msli- 
cious  Injuries  to  Property  Act,  so  far  as  they  relate  to  poisoning: 
any  water  with  intent  to  kill  or  destroy  fish,  shall  be  extended 
and  apply  to  salmon  rivers,  as  if  the  words  **  or  in  any  »lawa 
river"  were  inserted  in  the  said  section  in  lien  of  tiie  vords 
"private  rights  of  fishery"  after  the  words  "noxions  material  is 
any  such  pond  or  water." 

14.  Any  person  who  shall  shoot  or  work  any  seine  or  draft  Mt 
for  salmon  in  a  river  across  the  whole  width  or  more  than  three- 
fourths  of  the  width  thereof,  within  one  hundred  yards  from  the 
nearest  point  in  tho  line  of  shot  of  any  other  seine  or  dnft  Kt 
worked  in  like  manner,  and  already  shot  or  being  worked  in  sork 
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riTer  before  snch  last-mentioned  net  U  f  ally  drawn  in  and  landed, 
ehail  for  everj  snch  o£fence  be  liable  to  a'penalty  not  exceeding 
fi?e  pounds. 

15.  No  person,  between  the  first  dar  of  January  and  the  twenty- 
fourth  daj  of  Jane  inclusiTe,  shall  hang,  fix,  or  nse  in  any  salmon 
rirer  any  baskets,  nets,  traps,  or  derices  for  catching  eels  or  the 
fty  of  eels,  or  place  in  any  inland  water  any  device  whatsoeyer 
to  catch  or  obstmct  any  fish  descending  the  stream ;  or  shall  at 
tnj  time  place  upon  the  apron  of  any  weir  any  basket,  trap,  or 
deriee  for  taking  fish,  except  wheels  or  leaps  for  taking  lampems 
between  the  first  day  of  Augnst  and  the  first  day  of  March ;  and 

Erson  acting  in  contrayention  of  this  section  shall  incur  a 
r  not  exceeding  two  pounds  for  every  day  during  which 
fers  such  engines  to  be  fixed  or  used  as  aforesaid.  But 
nothing  herein  contained  shall  extend  to  prohibit  the  use  of  eel 
baskets  not  exceeding  in  any  part  ten  inches  in  diameter  con- 
stnicted  so  as  to  be  &hed  with  bait,  and  not  used  at  any  dam 
or  wrir. 

16.  No  person  shall,  during  the  annual  or  weekly  close  season, 
in  any  year,  place  any  obstruction,  use  any  contrivance,  or  do  any 
scti  for  the  purpose  of  deterring  salmon  from  passing  up  a  river; 
t&d  any  person  acting  in  contravention  of  this  section  shall  be 
liable  to  a  penalty  of  not  exceeding  five  pounds:  provided  always, 
that  nothing  in  this  section  shall  apply  to  any  kind  of  fishing  for 
fish  other  than  salmon  legally  practised  in  any  river. 

17.  Ko  person  shall  catch  or  kill,  or  attempt  to  catch  or  kill, 
except  wi^  rod  and  line,  or  scare  or  disturb,  or  attempt  to  scare 
or  disturb,  any  salmon  within  fifty  vards  above  or  one  hundred 
yvds  below  any  weir,  dam,  or  artificial  obstruction  which  hinders 
or  retards  the  passage  of  salmon,  or  in  any  waters  under  or 
Apportenant  to  any  mill,  or  in  the  head  race  or  tail  race  of  any 
mill,  or  in  any  waste  race  or  pool  communicating  with  such  mill 
fsce,  or  in  any  artificial  channel  connected  with  such  weir  or 
obstruction;  and  no  person  shall  fish  with  rod  and  line  in  snch  a 
nianner,  or  such  a  place,  near  such  weir  or  obstruction,  as  to  wil- 
inlly  scare  or  hinder  salmon  from  passing  through  any  fish  paiss, 
or  o?er  any  part  of  such  weir  or  obstruction  usually  available  to 
*<ihnon  for  Uie  purposes  of  a  passage.  Any  person  acting  in  con- 
tiaTention  of  this  section  shall  incur  a  penalty  not  exceeding  five 
pounds  for  each  offence,  and  a  further  penalty  not  exceeding  one 
ponnd  for  every- salmon  so  caught,  and  shall  forfeit  all  boxes, 
hsikets,  nets,  ixmIs,  implements,  or  devices  used  or  placed  for 
catching  the  same;  provided  that  nothing  in  this  sectitm  shall  be 


S.  F.  Act. 

1H0.1.  «.  67. 
S.  F.  Act. 
ll<73,  *.  18, 
sub'i.  A. 

Ko  eel  bas- 
kets, iic.  to 
be  fixed  be- 
tweeii  Ifit 
January  and 
24th  Aaj  of 
June. 

Seep.  224. 

S.  F.  Act, 
1865.  s.  fi7. 

S.  F.  Act, 
lh73.  $.  18, 
tubs.  G. 


Interference 

with  salmon 

In  close  iMM- 

Bons. 

Sfe  pp.  194, 

199. 

S.  F.  Act, 

18CA.  s.  67. 

S.  F.  Act, 

1873,  «.  18. 

sub  s.  6. 

Vo  flshlng 
within  ntiy 
yards  above 
or  IQO  yards 
below  a  weir 
or  mill  race 
except  with 
riid  and  Hue. 

S.  F.  Act, 
1861, «.  12. 

5m  p.  217. 


deemed  to  apply  to  any  legal  fishing  mill-dam  not  having  a  crib, 
^*'**.cniiTe,  or  to  any  fishing  box,  coop,  apparatus,  net,  or  mcnle 
*^Lf  **-^  in  connexion  with  and  forming  part  of  such  weir  or 
obBtrnction  for  purposes  of  fishing :  provided  that  where  a  fish 
pass  approved  by  the  home  office,  in  pursuance  of  the  twelfth 
»«tion  of  the  Salmon  Fisheries  Act,  1861,  has  been  or  shall  be 
"^'n  ^  ^^^^  ^e\T,  dam,  or  artificial  obstruction,  this  section 
Bnaii  not  be  enforced  in  respect  of  such  weir  or  artificial  obstruc- 
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tion  until  compensatioii  has  been  made  }>y  ^  ""^f^^J^^u 

the  disttict  to  the  pewong  entitled  to  fish  »  «^r***"  *^^ 

ritjht  of  fishery,  such  compenaation  to  be  settled  in  ^.^fr 

pate  in  manner  in  which  disputed  compensataon  ^^^  landsis 

directed  to  be  settled  under  the  Lands  Clauses  Oonjohd^  Arts. 

An,o„^tn«»t«       18   The  following  sections  of  the  Salmon  Fishery  Act,  1^. 

o'iTatT*"    and  the  Salmon  Fishery  Act,  1866,shaU  be  reepectiTelyaii^ 

ri«hery  Actt,    Jq  the  following  manner  (that  is  to  say ) :  *  ^   i  a£i 

ISS"***  (I.)  The  eighth  section  of  the  Salmon  Fisheir  Ac^  IS61, 

TpAci  shaU  to  constnied  as  if  the  words -otter  WcfJ^^ 

fm  If  wire,  or  snare"  were  inserted  after  ^ T^^^^^l^ 

i^ev  213  and  as  if  the  woids  «  or  kiUing"  were  mswrtrf  aiwr 

the  word  "  catching"  in  the  second  sub-section,  andas 

if  the  words  "or  kiU"  were  inserted  after  the  worts 

"  to  catch"  in  the  third  sub-eedaon: 

s.  F.  Ad.  (2.^  The  eleventh  section  of  the  Salmon  Fishery  Act,  i»a, 

1861,  *.  11.  ^   -^      shall  be  construed  as  if  the  words  «  or  for  the  porpcse 

Seep.  271.  of  facilitating  the  catching  of  salmon,  or  «^«^^^J°f 

obstructing  the  free  passage  of"  were  inserted  after  tae 

words  «  used  for  catching:"  *  -•  ifliri 

5.  F.  AH,  (3.)  The  fourteenth  section  of  the  Sahnon  Fishory  Act,  J«w, 

1H61,*.  14.  ^  shall  be  construed  as  if  the  words  «kill  «J2'^  ff 

Set  p.  ii34.  attempt  to  take"  were  inserted  after  the  words    wu- 

fnlly  take"  in  the  first  sub-secticm  of  ^>«  ^^^  f^ 
thereof,  and  the  words  "in  respect  of  each  fiA  taM. 
sold,  or  exposed  for  sale,  or  in  his  poeee^m  »»« 
second  sub-section  of  the  second  part  w^f  *«» 
omitted  and  the  words  " for  each  such  offaice, anas 
further  penalty  of  one  pound  in  respect  of  ^.t5 
J  taken,  sold,  or  exposed  for  sale,  or  in  his  possBSBWO 

were  inserted  in  lieu  thereof:  a  -*  lafts. 

s.F.  Act,  U^  The  fifty-sixth  section  of  the  Salmon  Fishery  Act,  i»». 

18«.'>, ,. :,6.  shall  be  construed  as  if  the  words  "or  less  than  «« 

Set  p.  376.  month"  were  inserted  after  the  words  "  six  °fO^***= 

s.F.  Act,  (6.)  The  fifty-serenth  section  of  the  Salmon  Fishery  Aci. 

^'^^^  *•  ^7.  1865,  shall  be  read  as  if  the  words  "  1861  and  l»fo 

st€  p.  87S.  ^.ere  omitted,  and  the  words  "  1861  to  1873.  and  usm 

any  bye-law  made  under  the  anthoritr  of  th«  «« 
were  inserted  in  Ueu  thereof;  but  it  shall  not  *» '"JST 
tive  on  any  justices  under  the  provisions  of  snch  secooo 
to  inflict  a  greater  penalty  than  fifty  "^i^^i^  1*1^ 
second  o£fence,  or  than  fire  pounds  for  a  thinl  cooice 
under  the  Salmon  Fishery  Acts,  1861  to  1873: 
s.F.  Art,  (6.)  The  sixtieth  section  of  the  Salmon  Fishery  Act,  iw^ 

i.  "  '  '"'•  shall  be  construed  as  if  the  woi^s  "or  younp  ota^oioB 

'^^p.  384.  ^gpg  inserted  throughout  after  the  words  "nnclesn  or 

unseasonable  salmon  *" 
fwj^"  1%  C7.)  The  sixty-fonrth  section  of  the  Salmon  Fishery  Act  I^ 

AV^ p  213 '  «^«11  ^c  read  as  if  the  word  "  October"  were  sobstiwtw 

for  the  word  "  November,"  and  as  if  the  word  **<«** 
included  the  word  "char:" 
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(8.)  The  provifflODS  of  the  fonrteeoth  section  of  the  Salmon 

FtBherj  Act,  1861,  and  the  thirty-eighth  section  of  this 

act  ah^  be  read  as  if  the  word  *'  salmou"  included  the 

words  "  tront  and  char." 

19.  No  penon  shall  bny,  sell,  or  expose  for  sale,  or  have  in  his 

possession  for  sale,  any  sahnoo  or  part  of  any  salmon  between  the 

third  day  of  September  and  the  first  day  of  February  following, 

both  xnclnsiTe.    And  any  person  acting  in  contravention  of  this 

section  shall  forfeit  any  salmon  or  part  of  any  salmon  so  boaght, 

sold,  or  exposed  for  safe,  or  in  his  possession  for  sale,  and  shall 

incur  a  penalty  not  exceeding  two  ponnds  for  every  snch  salmon 

nr  part  of  any  salmon.   Bnt  nothing  herein  contained  shall  apply 

to  any  person  buying,  selling,  or  exposing  for  sale  or  having  in 

his  poesearion  for  sale  any  sSmon  which  has  been  cured,  salted, 

pickled,  or  dried  beyond  the  limits  of  the  United  Kingdom,  or  if 

within  the  limits  of  the  United  Kingdom  between  the  first  day 

of  Febmary  and  the  third  day  of  November  in  any  year,  or  any 

clean  freah  salmon  caught  within  the  limits  of  this  act,  provided 

its  capture  by  any  net,  instrument,  or  device  other  than  a  rod  and 

line,  was  lawful  at  the  time  and  in  the  place  where  it  was  canght, 

or  to  any  dean  fresh  salmon  caught  at  any  time  beyond  the  limits 

of  this  act,  provided  its  capture  by  any  net,  instrument,  or  device 

other  than  a  rod  and  line,  if  wiuiin  the  United  Kingdom,  was 

lawful  at  the  time  and  in  the  place  where  it  was  caught;  but  the 

burden  of  proving  that  any  clean  fresh  salmon  so  bought,  sold, 

aposed  for  sale,  or  in  the  possession  of  any  person  for  sale  was 

captured  abroad  or  lawfully  captured  within  the  United  Kingdom, 

shall  lie  on  the  peiwm  selling  or  exposing  for  sale,  or  having  in 

his  possession  for  sale  any  such  salmon;  and  the  burden  of 

proving  that  any  cured,  salted,  pickled,  or  dried  salmon  was 

nned,  salted,  pickled,  or  dried  elsewhere  than  in  the  United 

Kingdom,  or  it  within  the  United  Kingdom,  then  between  the 

&At  day  of  Febmary  and  the  third  day  of  November  in  any 

vear,  shall  lie  upon  the  person  in  whose  possession  for  sale  such 

salmon  is  found. 

.20.  No  person  shall  buy,  sell,  or  expose  fpr  sale,  or  have  in 

his  possession  for  sale  any  tront  or  char  between  the  second  day 

of  October  and  the  first  day  of  Febmary  following,  both  in- 

clnsive ;  and  any  person  acting  in  contravention  of  this  section 

shall  forfeit  any  trout  or  char  so  bongbt,  sold,  or  exposed  for 

sale,  or  in  his  possession  for  sale,  and  shall  incur  a  penalty  not 

exceeding  one  pound  for  every  such  trout  or  char. 


»^.  F.  Art, 
\H>\.  *.  J4. 

Seep.  330. 

PenultleH  on 
s«IIiii((  t\>\\ 
(Utrtiig  cloM 
time. 

5.  /'.  AcU 
1^61.J».  19. 

Seep.  Ib8. 


Pcnnlty  on 
Mlling  trout 
or  chur 
during  close 
time. 
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Part  IV.— Licekces. 

2L  The  follovring  rules  shall  apply  to  the  issuing  of  licenres:  Provisions  m 

(1.)  Licencesforfishingweira,fi8Dinp:  mill-dams,  putts, putcbers,  to  licence*. 

fixed  nets,  and  other  fixed  instruments  or  devices,  and  s.  F.  acu 

for  moveable  nets  and  other  moveable  instraments  or  ^^*^'''  '•  ^*' 

devices,  and  also  for  rods  and  lines  for  catching  salmon  ^^^''  **^^- 
within  a  fishery  district,  shall  be  granted  on  payment 
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of  snch  sums  not  exceeding  the  soms  meotkmed  in  tht 

third  schedale  hereto  as  the  board  of  oonsenratora  of 

the  district,  with  the  sanction  of  the  secretarjr  of  state, 

may  from  time  to  time  determine: 

5.  F.  Act.  (2.)  Licences  shall  only  be  available  within  the  fiaherf  district 

1865, «,  34.  for  which  they  are  granted.    Licences  granted  far 

^^P- 123.  public  or  common  fisheries  shall  be  aTsilable  only  for 

such  fisheries.    Licences  granted  for  private  fisheries 

shall  not  be  available  in  public  or  common  fisheries 

except  licences  for  the  use  of  a  rod  and  line: 

5.  F.  Act,  (  3. )  Licences  for  fishing  weirs,  fishing  mill-dams,  putts,  potdtei^ 

18R5,  #.  84.  gj^g^  jjg^g^  j^^j  j^^jjgj.  fljjg^  instruments  or  deriees  for 

^^^*-  ^2^*  catching  salmon,  shall  be  available  only  for  the  use  of 

the  persons  to  whom  they  are  granted,  and  Ux  the  em- 
ployment of  sach  instruments  and  devices  as  are  naiaed 
and  described  therein: 
5.  F.  Act,  (4.)  Licences  for  moveable  nets  or  other  moveable  instromenti 

1 SM.  •.  34.  Qj.  devices  for  catching  salmon  shall  be  used  only  by  ibt 

^'^'  ^^^-  person  to  whom  they  are  granted,  or  his  agents  or  ser- 

vants, and  in  respect  of  the  instrument  for  which  thef 
are  granted,  and  no  person  shall  be  deemed  to  be  is 
agent  or  servant  of  a  licensee  for  the  purposes  of  this 
section  unless  his  name  is  endorsed  on  the  licence,  either 
by  the  licensee  or  his  authorized  agent,  or  by  the  tkti 
or  other  persons  authorized  by  the  conservators,  and  the 
conservators  shall  make  arrangements  for  faolitsliDf 
the  endorsement  of  the  names  of  agents  or  snrantsof 
licensees  by  their  clerk  or  other  persons  authorised  u 
aforesaid.    A  fee  of  sixpence  shall  be  payable  to  soch 
clerk  or  other  person  authorized  as  aforesaid  in  respect 
of  the  endorsement  of  the  name  of  any  agent  or  serruit 
on  a  licence,  in  pursuance  of  this  section,  by  any  penoo 
requiring  the  same,  if  made  by  the  clerk  or  other  penos 
authorized  by  the  conservators,  or  by  the  liceosee  m 
case  of  the  endorsement  being  made  by  him  or  his 
authorized  agent    A  licensee  shall  not  be  entitled  to 
have  endorsed  on  his  licence  the  names  of  agents  or 
servants  exceeding  twice  the  number  of  persons  re<^nirai 
to  work  at  one  time  the  net,  instrument,  or  dence  io 
respect  of  which  the  licence  is  granted.     Any  lioeaKe 
may  from  time  to  time  remove  or  cause  to  be  removed 
the  name  of  any  agent  or  servant  from  his  licence,  sai 
if  he  so  desire,  may  substitute  or  cause  to  be  sub^toted 
the  name  of  another  agent  or  servant,  on  pavmeot  d  « 
like  fee  for  the  name  of  each  person  so  sabstituted;  but 
no  endorsement  made  by  the  licensee  or  his  aothonsed 
agent  shall  be  valid  unless  a  copy  thereof  shall,  withiB 
twenty-four  hours  from  the  date  thereof,  which  d<te 
shall  be  inserted  on  the  licence  at  tiie  time  of  makiite 
sach  endorsement  as  aioresaid,  be  sent  by  post  to  socb 
clerk  or  other  person  anthoriaad  aa  aforesaid,  aoooo- 
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panied  wiUi  such  fee  or  fees  ab  are  payable  ander  this 
section  in  respect  of  snch  endorsement,  and  no  person 
shall  be  deemed  to  be  an  aathorized  agent  of  the  licensee 
for  the  porpoees  of  this  sub-section  imless  his  name  and 
address  and  notice  of  his  appointment  as  an  anthorized 
agent  shall  hare  been  sent  bj  post  to  the  clerk  or  other 
person  anthorized  by  the  conservators  preyiously  to  any 
endorsement  being  made  by  such  aathorized  agent: 
provided  always,  uat  if  a  licensee  at  an^  time  during 
a  fishing  season,  either  works  or  assists  m  working  a 
moveable  net  or  other  moveable  instrument  or  device 
himself,  the  number  of  names  which  he  shall  be  entitled 
to  have  endorsed  on  the  licence  for  such  moveable  net 
or  other  moveable  instrument  or  device  shall  be  one  less 
than  twice  the  number  of  persons  required  at  one  time 
to  work  such  moveable  net,  instrument,  or  device.  Any 
licensee  or  authorized  agent  of  a  licensee  who  fraudu- 
lently  endorses  on  the  licence  more  names  than  he  is 
entitled  to  have  endorsed  thereon,  or  who  endorses 
thereon  any  date  other  than  the  actual  date  of  the  S.F.Ad, 
making  of  such  endorsement,  shall  be  liable  on  con-  ^^^' '  ^^• 
viction  thereof  to  a  penalty  not  exceeding  twenty  ^^\f^^{^ 
pounds:  ,u6.V.  i. 

(5.)  A  licence  for  the  use  of  a  rod  and  line  shall  be  used  only  s.  F.  Act, 
by  a  person  to  whom  it  is  granted,  and  shall  in  no  case  186$, «.  34. 
be  transferable.  Setp.in. 

22.  ^  <^11  fishery  districts  in  which  licences  are  payable  under  penalty  on 
the  provisions  of  the  Salmon  Fishery  Act,  1865,  or  this  act,  any  taking 
person  fishing  for,  taking,  kilUng,  or  attempting  to  take  or  kill,  ^ftTScI^e" 
sahnon  by  any  means  whatsoever  other  than  a  properly  licensed  o  -  ^^ 
fishing  weir,  fishing  mill-dam,  fixed  engine,  instrument,  net,  or  {^^  ^  35^ 
device  for  catching  or  facilitating  the  catching  of  salmon,  or  as-  86. 
Bisting  any  such  person  in  so  doing,  shall  be  liable  to  a  penalty  Step,  117. 
pot  exceeding  five  pounds,  and  a  further  penalty  of  not  exceed-  s.  F.  ah, 
ing  one  pound  in  respect  of  each  salmon  so  caught:  provided  that  1665, ».  57. 
thu  section  shall  not  prevent  the  use  of  a  gaff  or  landing  net  as  s.  F.  Act, 
aoxiliazy  to  any  holder  of  a  rod  licence  angling  with  a  rod  and  j^^*  *•  ^*' 
line,  and  that  nothing  herein  contained  shall  affect  the  provisions 

of  the  thirty-fifth  and  thirty-sixth  sections  of  the  Salmon  Fishery 

Act,  1865.  Vf'ndlf  In" 

23.  The  conservators  of  a  district  may  expend  any  monevsin  the  bands' of 
their  hands  in  any  manner,  not  being  illegal,  they  may  tnink  the  conaerva- 
most  conducive  to  ue  improvement  of  Sie  sahnon  fisheries  within  ton. 

their  district  f^-  ^^^^ 

24.  In  every  fishery  district  the  maximum  duty  payable  in  seep.69. 
respect  of  any  licence  for  the  use  of  any  rod  and  line,  fishing  g^aie  of 
weir,  fishing  mill-dam,  putt,  pntcher,  net,  and  other  instrument  licences, 
or  device  for  taking  salmon  shall  not  exceed  the  sums  mentioned  f  ■  ^-  -^^* 
in  the  thiid  schedule  hereto.  ]^  ^*^ 

25.  The  board  of  conservators  may,  with  the  consent  and  ap-  seep.  uo. 
proval  of  the  secretary  of  state,  from  time  to  time  vary  the  licence  Board  nm^ 
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vary  licence 
duties  with 
the  approval 
of  the  secre- 
tary of  state. 

S.  F.  Art, 

xub-t.  6. 
See  p.  129. 


dnties  leviable  within  their  district,  and  tbij  tfaa  lieenoe  dotks 
leviable  on  similar  inalmments  in  different  |>ait8  of  ^ut  districti 
specifying  in  the  licences  the  portions  of  the  rivers  in  which  the 
said  licensed  rnstrnments  may  be  used,  so,  however,  that  the 
licence  dnties  so  varied  shall  not  exceed  the  snm  mentiaiied  in  the 
third  schednle  hereto:  provided,  that  in  the  event  of  taj  variatioB 
in  the  said  scale  of  licence  dnties  being  agreed  npon,  the  boaid 
shall  cause  notice  thereof  to  be  given  bj  advertiseuMSit  in  one  or 
more  local  newspapers  not  lees  wan  once  id  each  week  for  four 
consecutive  weeks  before  the  commencement  of  the  next  filling 
season;  and  if  from  any  mistake  or  error  or  any  other  caoM 
such  variation  shall  not  have  been  dnlj  made  and  pnblidied*  tbe 
scale  of  licences  in  force  during  the  preceding  jear  shall  be 
deemed  to  be  in  force  for  all  pnrpoees  whatsoever,  and  shall  sd 
continue  until  it  shall  be  duly  altered  or  varied  onder  the  pro- 
visions of  this  act. 


Ex -officio 
members  of 
Nxml  of  con- 
Hervaiora. 

A  F.  Act, 
lS6d, «.  U. 

Set  p.  33. 


Provision  for 
persons  under 
dlnablUty. 

Seep.  3^ 


PABT  v.— €k)NSTITUnOK  OF  BOABDS  OF  OON8ESTATOB& 

(L)  JSat-officio  Members. 

26.  In  addition  to  the  elected  members  of  any  boani  of  eoo- 
servators  for  any  fishery  district,  every  person  shall  be  an  ex- 
officio  member  of  such  board  who  possesses  either  of  the  qoalifi* 
cations  hereinafter  mentioned;  (that  is  to  say,) 
(1.)  Is  tbe  owner  or  occnpier  of  a  fishery  or  fisheries  in  neh 
fishery  district,  which  is  or  are  assessed  to  the  rate  for 
the  relief  of  the  poor  on  a  gross  estimated  rental  of 
thirty  pounds  a  year;  prorided  that  in  no  case  riiall  boCh 
the  owner  and  occupier  be  entitled  to  act  at  the  esrae 
time  as  ex-officio  members  in  respect  at  the  aanie  fishov 
or  fisheries;  and  if  there  be  more  than  one  soch  Ofwuer 
or  occupier  of  the  same  fishery  or  fisheries,  then  any  eoe 
of  such  owners  or  occupiers: 
(2.)  Is  the  owner  of  lands  in  such  fishery  district  of  an  anrail 
value  of  not  less  than  one  hundred  pooods,  having  s 
frontage  of  not  less  than  one  mile  to  any  salmon  ri«er 
(in  ascertaining  such  distance  the  frontage  on  bodi  ode* 
of  the  river  to  be  oonnted^,  having  the  rig^t  to  fidb  is 
the  put  of  the  river  adjoimng  such  fvonta^  and  baviog 
paid  licence  duty  for  fishing  for  salmon  within  sack  di»* 
trict  during  the  last  preceding  fishing  aeaMn. 
27«  Ii>  all  cases  whero  the  owner  of  any  fisheries  or  laadi  pot- 
sessing  either  of  the  aforesaid  qualifications  for  ex-officio  wot- 
bers  of  the  said  board  of  conservators  shall  be  a  minor,  idiol* 
lunatic,  feme  covert,  or  under  any  legal  disabilitv,  or  ihall  bes 
corporation,  company,  or  fishery  association,  one  ot  the  gnaidinii 
or  trustees  of  such  minor,  tbe  committee  of  the  estate  of  each 
idiot  or  lunatic,  the  husband  of  snch  feme  covert,  one  of  tbe 
members  of  such  corporation,  company,  or  fishery  association,  <v 
the  attorney  or  agent  of  such  guardian,  tmstee,  committee,  bin- 
band,  corporation,  company,  or  fishery  association  (respectivelT) 
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ihaH  be  entitled  to  act  as  an  ex-officio  member  of  tbe  board  of 
eonserraton  of  the  district  within  which  such  fisheries  or  hmds 
aresitBase. 

28.  Any  penoa  claiming  to  be  entitled  to  act  as  aa  cx-ofBcio  Bz-offldo 
member  of  any  board  of  ooDserrators  for  any  fishery  district  ^®™*^^?J^ 
shaD,  preiionsly  to  taking  his  seat  at  any  snch  board,  or  taking  Jj^^  ^^^^ 
sny  part  in  the  proceedings  thereof,  or  acting  in  any  way  as  a  ^^    3^ 
member  of  snch  board,  sign  a  declaration  in  snch  form  as  the 
board  ehall  prescribe,  setting  forth  the  natnre  of  the  qualification 
in  respect  of  which  he  claims  to  be  entitled  to  act;  and  any  pei> 
SOD  wilfully  making  any  false  declaration  or  acting  before  haying 
made  snch  declaration,  baring  been  required  to  do  so,  shall  be 
liable  to  a  penalty  of  not  exceeding  five  pounds;  and  every  ex-  &  F.  Act, 
officio  member  baring  signed  snch  declaration  as  aforesaid  shall  i^8^»  *•  ^^^ 
be  entitied  to  act  as  a  member  of  the  board  so  long  only  as  he  s.  F.  Act^ 
oontimies  to  hold  snch  qualification,  and  in  case  of  any  alteration  ]^>  '•  1^ 
being  made  in  any  fishery  district,  in  pursuance  of  the  provisions  '^'^^ 
ooatafaMd  in  Part  11.  of  this  act,  he  eiiall  be  entitied  to  act  only 
in  that  district  where  his  qualification  exists. 

(u.)  BepresmUative  M&mhen» 

89,  In  addition  to  the  members  of  any  board  of  conservators  Additional 
appointed  under  the  provisions  of  the  Salmon  Fishery  Act,  1865,  memben  of 
in  all  fishery  districts  in  any  part  of  which  there  are  any  public  JJ^eJ^^liOTs 
or  common  rights  of  fishing,  and  where  such  rights  are  exercised  ^g^  „  41 
by  fishermen  duly  Hcensed  to  fish  for  salmon  (otherwise  than  with 
rod  sad  line),  all  persons  who  have  taken  out  licences  to  fish  in 
snch  public  or  common  waters  or  both  (other  than  licences  for  the 
use  of  a  rod  and  line),  during  the  last  preceding  fishing  season, 
sfaall  be  entitied  to  elect  such  number  of  additional  members  to 
n^reaent  them  at  the  board  of  conservators  for  such  district  as 
are  heranafter  mentioned ;  (that  is  to  say,) 
If  the  aggregate  amount  of  licence  duty  paid  for  fishing  in 
public  or  common  waters  or  both  (other  than  licences  for 
the  use  of  a  rod  and  line)  does  not  exceed  the  sum  of  fifty 
pounds,  one  member: 
And  if  the  aggregate  amount  of  licence  duty  exceed  that  sum, 
one  additiomd  member  for  every  additional  fifty  pounds  or 
part  of  fifty  pounds. 
30.  The  election  of  such  additional  members  shall  be  held  in  Rales  as  to 
acoordaace  with  the  following  provisions;  (that  is  to  say,)  ^^^^^  ®' 

(1.)  The  board  of  conservators  shall  hold  a  meeting  after  the  ™<^°^'>^'*- 
commencement  of  the  annual  close  season  in  each  year;  ^^'  ^^' 
at  such  meeting  the  clerk  of  the  board  shall  produce  a 
statement  of  the  licence  duty  paid  in  the  distnct  during 
that  year,  and  the  board  shall  thereupon  ascertain  and 
declare  the  amount  of  licence  duty  paid  in  respect  of 
licences  for  fishing  otherwise  than  with  rod  and  line  in 
public  or  common  waters  or  both,  and  the  number  of 
representative  members  for  the  ensuing  year: 
(2.)  The  first  meeting  of  the  new  board  of  conservators  shall 

x2 


460  APPENDIX  I. 

st*^fp.  4&^  be  hM  ttDiiiiaUj  upon  sncli  day  after  the  daj  fixed  for 

61-  tlie  ekctkn  of  such  additional  memben  in  ewdi  year  at 

the  chainnan  of  the  board  for  the  prooediiig  jeer  didl 

(Sl)  Withiii  a  reaaooable  time  before  the  first  mte&ag  of  ibt 
board  of  eonaenratoTB  in  e? eiy  year,  the  letoniing  officer 
shall  sign  and  publish  a  notice  specifying  the  nnmbcr  of 
nMmben  to  be  elected  and  shall  send  a  oopj  of  sock 
notice  by  poet,  with  a  nomination  paper,  in  the  form 
contained  u  the  first  schedale  hereto,  to  each  penon 
qualified  to  Tote  under  the  last  preceding  sedioii,  anl 
who  shall  be  either  reddent  within,  or  the  owner  of 
land  within,  or  within  ten  miles  of  the  bonndaiy  of  the 
fishonr  district  in  respect  of  which  such  lioaoe  wu 


<4.)  The  notke  shaD  q>ecift  the  last  day  on  which  the  noni- 
natk»  papeis  are  to  be  sent  to  the  returning  officer: 

(5w)  Any  person  entitled  to  Tote  may  fill  up  such  nooinitkn 
paper  with  his  own  name,  or  with  the  name  or  namcsof 
any  other  person  or  persons  (not  exceeding  the  nmnbff 
of  persons  to  be  elected)  and  send  such  nomiostioo 
paper  br  post  to  the  returning  officer  on  or  before  socli 
specified  day.  If  the  nnmW  of  persons  nooiiiiated 
wan  be  the  same  or  leas  than  the  number  of  peiaoos 
to  be  elected,  such  persona  diall  be  deemed  to  be  dolj 
elected  for  one  year,  or  until  the  next  annual  ekctkn, 
and  shall  be  certified  as  elected  by  the  retmning  officer 
under  his  hand: 

(6.)  If  the  number  nominated  exceed  the  number  to  be 
elected,  the  returning  officer  shall  send  by  post  a  votiog 
paper  in  the  form  contained  in  tiie  second  scbedole 
nereto,  containing  in  alphabetical  order  the  nsmes  of 
all  persons  nominated,  to  each  person  entitled  to  Tote, 
and  shall  specif  t  a  day,  not  less  tiban  five  days  or  men 
than  ten  days  horn  the  date  of  sending  flodiTO^ 
paper,  upon  which  such  roting  paper  is  to  be  retaraea 
to  aim: 

(7.)  EreiT  Toter  shall,  in  the  presence  of  a  witness^  write  Us 
initials  or  make  his  mark  against  the  name  or  names  of 
the  person  or  persons  (not  exceeding  the  number  to  be 
elected)  for  whom  he  intends  to  Tote,  and  shall  iBKit 
the  number  of  Totes  he  intends  to  gire  to  each  penon, 
and  shall  strike  out  the  name  or  names  of  tnrj  ^Ae 
person  or  persons  and  sign  the  Toting  paper  with  his 
name  and  address.  In  case  the  voter  cannot  wnft, 
such  witness  shall  attest  and  write  his  own  initab 
against  the  name  of  every  candidate  for  whom  the 
Toter  intends  to  vote,  and  agunst  the  mark  of  nch 
Toter,  and  shall  fill  up  the  number  of  Totes  givcD  to 
each  candidate.  In  every  case  such  witness  shall  sab- 
scribe  his  own  name  and  address  to  sudi  Totingpip^: 
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(8.)  Each  Toter  shall  be  entitled  to  Tote  according  to  the  fol-  See  pp.  id- 
lowing:  scale;  (that  is  to  saj,)  ^^• 
If  the  licence  daty  paid  bj  him  shall  exceed  one 
poond  and  not  exceed  two  poonds,  one  TOte  for 
each  member  to  be  elected: 
If  Uie  licence  dotj  shall  exceed  two  pounds  bnt  not 
exceed  fire  ponnds,  two  rotes  for  twerj  sndi 
member: 
If  the  licence  dntj  riiall  exceed  fire  pounds  and  not 
exceed  ten  ponnds,  three  Totes  for  every  snch 
member: 
If  the  licence  duty  shall  exceed  ten  ponnds  and  not 
exceed  twenfy  pounds^  foor  rotes  for  every  snch 
member: 
If  the  licence  duty  shall  exceed  twenty  ponnds,  five 
rotes  for  erery  snch  member: 
(9.)  A  roter  may  give  all  snch  rotes  to  any  one  of  the  persons 
nominated,  or  may  distribute  them  amongst  such  of 
the  persons  nominated,  not  exceeding  the  number  to 
be  elected,  as  he  shall  think  fit: 
(10.)  The  roter  shall  send  the  roting  paper  by  post  to  the 
returning  officer,  duly  filled  up  and  attested  as  afor^ 
said,  on  or  before  the  dar  mentioned  therein: 
(11.)  In  case  any  person  entitled  to  rote  shall  not  hare  re- 
ceired  a  rotmg  p^P^*  he  shall  be  entitled,  on  his  per- 
sonal application  to  the  returning  officer,  before  the 
da^  fixed  for  the  return  of  the  roting  papers,  to  re- 
ceire  and  fill  in  a  roting  paper  in  manner  aforesaid: 
(12.)  The  returning  c^cer,  witLin  four  da^s  after  the  dar 
fixed  for  the  return  to  him  of  the  roting  papers,  shall 
inquire  into  Uie  ralidity  of  the  rotes  given,  and  cast  up 
and  ascertain  the  number  of  ralid  rotes  given  to  eacn 
person  nominated,  and  the  persons  in  accordance  with 
the  number  to  be  elected  who  shall  have  obtained  the 
greatest  number  of  valid  votes  shall  be  deemed  tp  be 
elected,  and  the  returning  officer  shall  certify  them  to 
be  so  under  his  hand: 
(13.)  The  retnminff  officer  shall  make  out  a  list  containing 
the  names  of  all  persons  nominated,  together  with  the 
number  of  ralid  votes  (in  case  of  a  contest)  given  to 
each  person  nominated,  and  shall  sign  and  certify  the 
same,  and  shall  deliver  such  list,  together  with  the 
nomination  and  voting  papers,  to  the  board  of  conser- 
vators at  their  next  meeting ;  and  such  list  shall  be 
open  to  the  inspection  of  all  Bcence  payers  without  fee 
OT  reward. 
(14.)  The  returning  officer  shall,  immediately  after  ascertain- 
ing the  persons  elected,  send  by  post  to  each  person  so 
elected  a  notice  of  his  election,  and  shall  publish  the 
names  of  the  persons  so  elected  in  such  newspaper  or 
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newspapers  ciicnlAting  within  the  district  as  the  board 
shall  direct: 
(16.)  If  upon  casting  np  the  votes  the  letnming  officer  shall 
find  that  an  equal  number  of  votes  has  been  gifen  for 
two  or  more  persons,  one  or  more  o£  whom  only  is  or 
are  entitled  to  be  elected,  he  shall,  in  the  preaenoe  of 
two  or  more  witnesses,  determine  hj  lot  which  of  snch 
persons  is  or  are  elected,  and  the  person  or  penons  m 
determined  shall  be  deemed  to  be  for  all  intents  and 
purposes  duly  elected  member  or  members  of  the  board 
as  if  he  or  they  had  obtained  a  majority  of  the  votes 
at  such  election: 
(16.)  Any  casual  vacancy  occurring  by  death,  resignation  or 
otherwise,  among  such  additional  membm  of  the 
board  of  ocmservators,  may  be  filled  np  by  the  board; 
bat  the  member  chosen  to  fill  such  vacan<7-  shall  hold 
his  office  for  such  time  onlv  as  the  member  vacating 
would  have  held  the  same  if  no  vacancy  had  oocaned. 
31,  The  returning  officer  shall,  at  the  first  meeting  of  the 
board  of  conservators  after  any  snch  ekctioQ  as  aforesaid,  by 
before  the  board  an  account  of  the  expenses  incnrred  by  bim  in 
conducting  such  election.    And  the  board  of  conserratois  shsll 
thereupon  cause  the  same  to  be  audited,  and  may  disallow  any 
item  they  consider  to  be  eKoessive  or  illegal;  and  shall  forth- 
with pay  the  amount  found  due  to  the  returning  officer,  and  in 
default  of  payment  the  returning  officer  shall  be  entitled  to 
recover  from  the  board  of  oonservaton  in  a  summary  manner 
whatever  shall  be  found  due  to  him  after  snch  accounts  bars 
been  audited. 

82.  At  anv  such  election,  if  the  returning  officer  wilfoDy 
neglects  or  rexnses  to  comply  with  any  of  the  pioviaiatts  of  this 
ac^  he  shall  be  liable  for  every  such  offence  to  a  poialty  not 
exceeding  five  pounds. 

S3.  At  anv  such  election,  if  anv  person  or  persons  wilfnllr 
fabricate  in  whole  or  in  part,  or  after,  deface,  destroy,  ahslzact 
or  purloin  any  voting  paper,  or  personate  any  pemn  entitled  to 
vote,  or  f  alseiy  assume  to  act  in  the  name  or  on  behalf  of  snr 
person  so  entitled  to  vote  or  attest  the  execution  of  any  toting 
paper,  such  person  or  persons  shall  be  liable  on  ooonctioB 
thereof  to  a  penaliy  not  exceeding  twenty  pounds  or  to  be  im- 
prisoned for  any  time  not  exceeding  three  months,  with  or  with- 
out hard  labour. 

34.  Nothing  in  this  act  contained  shall  be  held  to  intslidste 
anything  done  or  suffered  to  be  done  before  the  pasnng  thereof, 
by  any  board  of  conservators  formed  imder  the  powers  snd 
authority  of  '<  The  Salmon  Fishery  Act,  1865,"  and  all  the  pro- 
ceedinffs  and  acts  of  such  boards  shall  be  as  valid  and  effecw 
as  if  this  act  had  not  been  passed.  And  the  proceedinirs  of  sll 
boards  of  conservators  after  the  pasmng  of  this  act  shall  accord- 
iugly  be  subject  and  without  prejudice  to  everything  so  done  or 
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suffered  to  be  done,  and  to  all  rights,  liabilities,  claims  and 
demands,  both  present  and  fntore,  which  wonld  if  this  act  had 
not  been  passed  be  incident  to  and  conseqnent  on  any  or  everr 
thing  80  done  or  suffered  to  be  done,  and  the  proceedines,  and 
all  proceedings  of  boards  of  conserrators  nnder  this  act,  shall  be 
deemed  a  continuation  of  and  form  a  part  of  the  proceedin^rs  of 
boaids  of  conserrators  constituted  nnder  '*  The  Salmon  Fishery 
Act,  1665."  And  the  boards  of  conserrators  appointed  under 
this  act  shall  to  all  intents  and  purposes  represent  and  be 
deemed  a  continuation  of  the  boards  of  conservators  appointed 
under  the  provisions  of  "  The  Salmon  Fishery  Act,  1865."  And 
no  aet  or  proceeding  of  any  board  of  conservators  appointed 
under  the  provisions  of  "  The  Salmon  Fishery  Act,  1865,"  or  of 
this  act,  shall  be  questioned  on  account  of  any  vacancy  or 
vaeandes  in  their  body,  and  no  defect  in  the  qualification  or 
appointment  of  any  poson  or  persons  acting  as  member  or 
membna  of  any  board  of  conservators  shall  be  deemed  to  vitiate 
or  affect  any  proceedings  of  such  board  in  which  he  or  they  may 
have  taken  part. 

85.  Any  minute  made  of  proceedings  at  a  meeting  of  a  board 
of  oooservators,  signed  by  tne  chairman  of  such  meeting,  or  by 
the  chunnan  of  Uie  next  meeting  of  the  board,  shall  be  re- 
ceivable in  evidence  in  all  legal  proceedings  without  further 
Cf ;  and  until  the  contrary  is  proved  everjr  meeting  of  the 
d  in  respect  of  the  proceedings  of  which  minutes  have  been 
so  made,  shall  be  deemed  to  have  been  duly  c<mvened  and  held, 
and  all  the  members  thereof  to  have  been  duly  qualified. 


s.  r.  Act. 

li*6d. «.  26. 
Set  p.  !t'l. 
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proceeding* 
at  meeUonv. 

5.  F.  Ad, 
18(U>,  s.  SG. 

Seep,  64. 


PABT  VI.— POWBBfl  OP  Wateb  Bailipps. 

36  Any  water  bailiff  appointed  under  **  The  Salmon  Fishery 
Acta,  1661  to  1873,"  acting  within  the  limits  of  his  district, 
may  do  all  or  any  of  the  foUowing  things;  (that  is  to  say,) 
(1.)  Ebutmine  any  weir,  dam,  fishing  weir,  fishing  null-dam, 
fixed  engine  or  obstruction,  or  any  artificial  water- 
ooorse  connected  with  any  salmon  river;  and  anv 
person  refusing  to  anj  water  bailiff  access  to  any  such 
weir,  dam,  fishing  weir,  fishing  mill-dam,  fixed  engine, 
obetruction,  or  watercourse,  Bhsll  be  liable  for  every 
such  offence  to  a  penalty  not  exceeding  five  pounds: 
(2.)  Stop  and  search  on  any  sahnon  river  any  boat,  barge, 
coracle,  or  other  vessel  used  in  fishing,  or  which  there 
is  reasonable  cause  to  suspect  contains  any  salmon, 
and  seize  any  fish,  instrument  of  fishing,  or  other 
articles  forfeited  in  pursuance  of  **  The  Salmon  Fishery 
Acts,  1861  to  1873; "  and  any  person  refusing  to  allow 
any  such  boat,  barge,  coracle  or  other  vessel  to  be 
stopped  and  search^,  or  resisting  or  obstructing  anv 
water  bailiff  in  any  such  search,  shall  for  every  sucn 
offence  be  liable  to  a  penalty  not  exceeding  five 
pounds: 


Powers  of 
water  bailiff. 

S.  /*.  Act, 
I8(ir>,s  30. 
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(3.)  Search  and  examine  all  nets,  baskets,  bags,  or  other  in*- 
stroments  used  in  fishing  or  in  canying  fish  by  persons 
whom  there  is  reasonable  cause  to  snspect  of  having 
possession  of  fish  illegally  canght;  seia^  all  fish  and 
other  articles  forfeited  in  pnrsnance  of  *'  The  Salmon 
Fishery  Acts,  1861  to  1873; "  and  any  person  refusing 
to  allow  any  nets,  baskets,  bags,  or  other  instmments 
used  in  fisfajng  or  in  carrying  fish  to  be  searched  or 
examined,  or  resisting  or  obst^cting  any  water  bailiff 
in  any  such  search  or  examination,  Si&M  for  every  snch 
offence  be  liable  to  a  penalty  not  exceeding  five  ponnds : 

(4.)  For  the  enforcement  of  the  provisions  of  ^  The  Salmon 
Fishery  Acts,  1861  to  1873,"  every  water  bailiff  shall 
be  deemed  to  be  a  constable,  and  to  have  all  the  same 
powers  and  privileges,  and  be  subject  to  the  same 
liabilities  as  a  constable  duly  appointed  now  has  or  is 
subject  to  in  his  constablewick,  by  virtue  of  the  com- 
mon law  of  the  realm  or  of  any  stotute: 

(5.)  The  production  by  a  water  bailiff  of  the  instrument  of 
his  appointment,  executed  in  the  manner  prescribed  in 
**  The  Sahnon  Fishery  Act,  1865,"  shall  be  a  sufficient 
warrant  for  any  water  bailiff  exercising  the  authorities 
given  to  him  under  "  The  Salmon  Finery  Acts,  1861 
to  1873." 

37.  Any  water  bailiff  may  under  a  special  order  in  writing 
from  the  board  of  conservators,  signed  by  the  chairman  for  the 
time  being  of  such  board,  for  this  purpose  at  all  reasonable 
times  ent^,  remain  upon,  and  traverse  any  lands,  not  being  a 
dwelling-house  or  the  curtilage  thereof,  adjoining  or  near  to  any 
salmon  river  'vtithin  the  fishery  district  of  such  bo.ard  for  the 
purpose  of  preventing  any  breach  of  the  provisions  of  "The 
Salmon  Fishery  Acts,  1861  to  1873;"  and  no  water  bailiff 
entering,  remaining  upon,  or  traversing  any  land  in  pursuance 
of  such  order  shall  be  deemed  a  trespasser.  Provided  always, 
that  this  clause  shall  not  apply  to  decoys  or  lands  used  exclu- 
sively for  the  preservation  of  wild  fowl,  and  that  no  such  order 
shall  remain  in  force  for  more  than  two  months  from  the  date 
thereof.  But  nothing  herein  contained  shall  affect  any  other 
powers  of  search  conferred  by  "The  Salmon  Fishery  Acts, 
1861  to  1873." 

38.  I^  AiiJ  person,  between  the  expiration  of  the  first  hour 
after  sunset  on  any  day  and  the  beginning  of  the  last  hour 
before  sunrise  of  the  following  morning,  illegally  takes  or  kills 
salmon,  or  is  found  on  or  near  any  salmon  river  with  intent 
illegally  to  take  or  kill  salmon,  or  having  in  his  possession  for 
the  capture  of  salmon  any  instrument  prohibited  by  "  The 
Salmon  Fishery  Acts,  1861  to  1873,"  it  shall  be  lawful  for  way 
water  bailiff,  together  with  any  assistants,  to  seize  and  appre- 
hend any  such  offender  without  warrant,  and  to  deliver  him,  as 
soon  as  may  be,  into  the  custody  of  a  peace  officer,  in  order  to 
his  being  conveyed  before  two  justices  of  the  peace  for  the 
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purpose  of  being  convicted  in  the  penidty  osmgned  for  his 
offence. 

Fabt  Vn.— Byb-laws. 

39.  Subject  to  the  proTisions  hereinafter  contained  for  the  BoonSt  may 
eoafinnation  and  publication  of  bje-Iaws,  a  board  of  conser-  make  bye- 
TatocB  may  make  bye-laws  for  the  better  execution  of  "The  tjl' ni^ 
Sahnon  Fishery  Acts,  1861  to  1878,"  and  for  the  better  protec-  ^^  ^_^' 
tion,  presenration  and  improTement  of   the  salmon  fisheries  $$, 
within  their  district,  and  alter  the  same  from  time  to  time  for 
aQ  or  any  of  the  following  purposes;  (that  is  to  say,) 
(1.)  To  alter  the  commencement  and  termination  of  the  s.  F.  Acu 
annual  close  season  as  to  the  whole  or  part  of  the  ^^^'  *•  ^^• 
district,  so  that  such  close  season,  when  so  altered,  f^^'^ 
shall  not  be  less  than  one  hundred  and  fifty- four  days, 
for  all  modes  of  salmon  fishine,  except  with  rod  and 
line,  and  shall  not  commence  later  than  the  first  of 
NoTcmber  in  each  year,  and  as  regards  fishing  with 
rod  and  line,  so  that  such  close  season  shall  not  be  less 
than  ninety-two  days,  and  shall  not  conmience  later 
than  the  first  of  December  in  each  year: 
(2.)  To  alter  the  commencement  and  termination  of   the  s.  F.  Aet^ 
weekly  close  season  as  to  the  whole  or  part  of  a  dis-  ^^^^' '-  '^^• 
trict,  so  that  such  season  shaU  not  commence  before  six  ^^  pp-  ^^» 
o'clock  on  Friday  afternoon,  and  not  terminate  earlier 
than  midnight  on  the  Sunday  following,  nor  continue 
later  than  twelve  o'clock  on  the  following  Monday  at 
noon,  such  weekly  close  time  in  no  case  to  exceed  forty- 
eight  hours: 
(3.)  To  determine  the  length,  size,  and  description  of  nets,  * 

and  the  manner  of  using  the  same  (not  being  fixed 
engines)  for  taking  salmon:  provided  that  no  bye-law  Seep.  90. 
made  under  the  authority  of  this  section  shall  limit  the 
length  of  a  hang  net,  or  limit  the  length  of  a  draft 
net  so  as  to  be  less  than  two  hundred  yanls: 
(4.)  To  determine  the  minimum  size  of  the  mesh  of  nets  for  s.  F.  Act, 
catching  salmon  that  shall  be  lawfully  used  within  the  1B61, 1. 10. 
district,  so  that  such  mesh  shall  not  be  less  than  one  See  pp.  90, 
and  a  half  inch  from  knot  to  knot,  and  so  that  no  ^^^' 
person  shall  be  compelled  to  use  a  mesh  larger  than 
two  and  a  half  inches,  measured  when  wet: 
(5.)  To  determine  the  form  of  licence  and  the  manner  in  which  s.  F.  Act, 
licences  shall  be  issued,  provided  that  different  forms  I86i>, «.  84. 
be  used  for  licences  for  fishing  in  public  or  common  and  See  pp.  92, 
in  private  fisheries:  ^2^- 

(6.)  To  vary  the  rate  of  licence  duty  in  different  parts  of  the  s.F.  Act. 
district,  in  respect  of  the  length  or  size  of  the  net  used,  ^''^'  *-^' 
so  that  such  duty  shall  not  exceed  the  sum  mentioned  129.^^     ' 
in  the  third  schedule  hereto: 
(7.)  To  determine  what  marks,  labels,  or  numbers  shall  be 
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attached  to  licensed  nets,  or  |>ainted  npon  or  affixed  to 
boats,  coracles,  or  other  yesaels  used  in  fishing: 
(8.)  To  prohibit  the  use  of  nets  within  a  certain  distance  of 
the  month  of  any  riTer,  and  of  the  point  of  omflaence 
of  rivers  in  any  part  of  the  district  (not  bein^  a  aeveni 
fishery),  and  to  erect  and  fix  posts,  buoys,  and  lend- 
marks  to  indicate  sach  distances  respectively: 
(9.)  To  determine  the  time  daring  which  it  shall  be  lawfol  to 

nse  a  gaff  in  connexion  with  a  rod  and  tine: 
(10.)  To  determine  when  gratings  shall  be  placed  daring 
certain  times  of  the  year  across  the  head  and  tul  net 
of  mills  and  across  any  artificial  channel,  so,  howero; 
as  not  to  dimmish  the  supply  ol  water  to  any  mill,  nor 
to  interfere  with  the  jmssage  of  vesscis  or  othenriae 
injure  any  inland  navigation  or  lock,  but  so  that  Che 
provisions  of  the  thirteenth  section  of  "  The  SahDoa 
Fishery  Act,  1861,"  shall  not  be  affected: 
(11.)  To  regnlate  daring  the  annual  and  weddy  dose  aetmza 
the  nse  within  any  river  of  nets  for  fish  other  tfaaa 
salmon,  when  such  nse  at  such  times  is  prqndicisl  to 
the  salmon  fisheries:  provided  that  nothing  in  this  wab- 
section  contained  shiUl  authorise  anything  to  be  doae 
which  shall  affect  any  part  of  any  river  in  which  part 
there  is  a  several  right  of  fishery,  or  any  river  or  psrt 
of  any  river  whe|D  the  breadth  at  low  water  is  grwter 
than  six  miles: 
(12.)  To  prohibit  the  use  in  any  inland  water  of  sny  act, 
except  a  landing  net  or  a  net  for  taking  eels,  between 
the  expiration  of  the  first  hour  after  sunset  and  the 
last  hour  befove  sonriae: 
And  the  said  board  may,  by  any  such  bye-law,  impose  a  peoaltr 
not  exceeding  the  sum  of  five  pounds  for  each  offeneea^Of^ 
such  bye-law;  sach  penalties  shall  be  recovered  and  sppliedu 
manner  hereinafter  prorided:  provided  always,  that  such  hyt' 
law,  having  been  reduced  to  writing  and  aealed  with  the  eomrnoo 
seal  of  the  board,  shall  be  confirmed  and  published  in  maimer 
hereinafter  provided,  and  shall  be  so  framed  as  to  allow  the 
justices  before  whom  any  penalty  imposed  thereby  shall  be 
soaght  to  be  recovered  to  order  the  whole  or  part  only  of  socb 
penalty  to  be  paid:  provided  alao^  that  no  bye-law  shall  be  made 
unless  notice  of  an  intention  to  propose  the  same  shall  have  been 
given  in  the  notice  convening  the  meeting:  of  the  oonservstofs  tf 
which  it  is  intended  to  propose  such  bye-law,  which  notice  shall 
be  issued  one  fortnight  at  least  before  the  date  of  such  mtttiai' 
40.  A  board  of  conservators  may  make  any  bye-law  to 
apply  to  the  whole  or  to  any  part  or  parts  of  their  diatrict,  tod 
to  the  whole  or  any  part  or  parts  of  the  year,  and  msy  from 
time  to  time  by  any  new  b^e-law  revoke,  vaiy,  or  alter  either  ia 
whole  or  in  part,  or  as  to  its  appUcation  to  the  whole  or  to  sot 
part  or  parts  of  the  district,  any  bye-law  previously  made,  tt^ 
may  from  time  to  time  raiy  any  bye-law  made  in  zespeci  of  th» 
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whole  or  any  part  or  parta  of  the  diatrict,  and  may  £rom  time 
to  time  except  or  exdade  from  the  operation  of  all  or  any  of  the 
bye-lawB  any  part  or  parte  of  the  district,  or  extend  the  opera- 
tion of  any  bye-law  made  for  any  part  or  parts  of  the  distnct  to 
the  wh<^  or  other  parts  of  the  district. 

4L  No  bye-law  made  by  such  boaxd  of  coneenratoTB  shall 
eooie  into  operation  nntil  the  sama  be  confirmed  by  one  of  her 
Majesty's  secretaries  of  state,  who  may  direct  an  inquiry  into 
the  same  at  snch  time  and  place,  and  before  snch  persons,  and 
after  giving  snch  notices  as  he  shall  think  fit;  and  with  or  with- 
out aach  inqninr  he  may  allow  or  disallow  the  said  bye-laws  as 
he  shall  think  fit:  prorided  that  if  at  any  time  before  the  con- 
firmation of  any  bye-law  for  any  parpose  mentioned  in  sub- 
sectiona  one,  two,  tmee,  four,  or  eight  of  section  thirty-nine,  any 
owner  or  occupier  of  any  fishery  or  any  licensee  who  would  be 
affected  by  snch  bye-law  shaU,  by  notice  in  writing  to  the 
secretary  of  state,  object  thereto,  and  shall  give  snch  secarity 
for  the  payment  of  any  costs  attending  the  inquixy  and  the 
notice  hereinafter  mentioned  as  the  secretaiy  of  state  may  re- 
qniie,  the  secretary  of  state  shall  either  disallow  such  bye-law  or 
cause  A  public  inquiry  to  be  held  in  some  conyenient  place  by 
snch  person  or  persons  as  he  may  appoint,  when  all  persons 
interested  may  haTe  the  opportunity  of  being  heard;  and  after 
snch  inqoify  the  secretary  of  state  shall  cither  disallow  such  bye- 
law  or  give  one  month's  notice  of  his  intention  to  allow  the  some 
by  advertisement  in  some  newspaper  or  newspapers  circulating  in 
the  district  affected  thereby. 

42.  ^or  one  month  at  least  before  any  application  for  con- 
firmation of  any  bye-laws,  notice  of  the  intention  of  the  said 
board  to  apply  for  such  confirmation  shall  be  given  once  in  each 
week  by  advertisement  in  one  or  more  newspapers  circulating  in 
the  district,  and  a  copy  of  the  proposed  bye-laws  shall  be  kept 
at  the  ofllce  of  the  bocurd,  or  some  place  to  be  appointed  by  the 
chairman  for  that  purpose,  and  all  persons  may  at  all  reasonable 
timea  inspect  such  copy  without  fee  or  reward,  and  the  said 
board  ahall  furnish  every  person  who  shall  apply  for  the  same 
with  a  copy  thereof,  or  of  any  part  thereof,  on  payment  of  one 
penny. 

43.  '^^9  said  bye-laws  when  confirmed  shall  be  printed,  and 
the  secretary  or  clerk  to  the  said  board  shall  deliver  a  printed 
copy  thereof  to  every  person  who  shall  pay  licence  duty  without 
charge,  and  a  copy  thereof  shall  be  placed  and  renewed  from 
time  to  time,  on  boards,  or  put  np  in  some  conspicuous  place  or 
places  within  the  district,  and  shall  be  open  to  inspection  with- 
oot  fee  or  reward ;  and  in  case  the  said  secretary  or  clerk  shall 
wilfully  refuse  to  deliver  or  to  allow  the  same  to  be  inspected  as 
aforesaid,  he  shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds. 

44.  Any  bye-law  made,  confirmed  and  published  according  to 
the  provisions  of  this  act,  shall  be  binding  and  be  observed  by 
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all  parties,  and  ahall  be  sufficient  to  justify  ail  persons  acdng 
under  the  same. 

45.  The  prodnction  of  a  written  or  printed  copy  of  sor  bje- 
law  purporting  to  hare  been  confirmed,  aatfaenticated  bj  the 
common  seal  of  the  board,  shall  be  concloaiTe  evidenee  oi  the 
existence  and  due  making  of  such  bye-law  in  all  legal  pioceed- 
ings,  and  the  production  of  a  copy  of  any  newspaper  or  news- 
papers containing  the  notice  of  the  making  of  any  such  brv-lav 
shall  be  taken  and  received  in  all  legal  proceedings  as  endeoce 
that  all  things  required  by  this  act  for  the  wmking  ^id  puUiea* 
tion  of  the  bye-law  therein  advertised  have  beoi  duly  done, 
performed  and  published. 
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Pabt  Vm.— Weibs  and  Fish  Passes. 

46.  ETery  person  who  in  any  salmon  river,  since  the  sixtli 
day  of  August  one  thousand  eight  hundred  and  sixty-one,  has 
created,  caused,  or  increased,  or  who  hereafter  shall  create,  caosr., 
or  increase  any  obstruction  to  the  passage  of  salmon,  or  vbo  re- 
builds or  reinstates  a  weir  or  dam  which  from  any  cause  ihall 
have  been  destroyed  or  taken  down  to  the  extent  of  ooe-half  of 
the  length  of  such  weir,  dam,  or  obstruction,  shall  make  a  fiib 
pass  for  salmon  of  such  form  and  dimensions  as  the  seoetaiy  of 
state  shall  approve,  as  part  of  the  structure  thereof  if  none 
already  exists,  and  every  person  who  omits  or  &il8  to  make  soch 
fish  pass  in  such  weir,  or  who  newly  builds  a  weir  without  pio> 
Tiding  such  fish  pass,  or  who  raises  or  alters  any  existing  veir 
in  whole  or  part,  so  as  to  cause  increased  obstruction  to  the 
passage  of  salmon,  or  who  makes  or  continues  any  obstraction 
whatsoever  to  the  passage  of  salmon  without  lawful  antiKKitr, 
shall  incur  a  penalty  of  not  exceeding  twen^  pounds  for  tftij 
such  ofFenoe,  and  a  further  penalty  of  not  exceeding  two  pooods 
for  every  day  during  which  such  offence  is  continued,  oommenciDf 
from  the  date  of  the  first  conviction ;  and  it  shall  be  lawful  for 
the  secretary  of  state  to  cause  to  be  done  any  work  by  this  see* 
tion  required  to  be  done  by  such  person,  and  to  recover  the  ex- 
X^enses  of  doing  the  same  in  a  summary  manner  from  such  persoo. 
or  from  the  owner  or  occupier  of  such  obstruction  who  shall 
neglect  to  do  the  same.    But  this  section  shall  not  anthortn 
anything  to  be  done  that  may  injuriously  affect  any  narigaUe 
river,  canal,  or  inland  navigation,  public  waterworks,  dock  or 
docks,  the  supply  of  water  to  whidi  is  obtained  from  any  nari- 
gable  river,  canal,  or  inland  navigation,  under  the  prorisioiisof 
any  act  of  parliament,  nor  shall  anything  in  this  sectioo,  or  in 
the  twenty-fifth  section  of  the  Salman  Fishery  Acty  1S61»  pn* 
vent  any  person  from  removing  a  fish  pass  for  the  purpose  of 
repairing  or  altering  such  obstruction,  so  that  within  a  reasonsU« 
time  he  restore  such  fish  pass  in  as  effectual  a  state  as  it  wu 
before  he  removed  the  same;  and  for  the  purpose  of  this  seeticii 
the  owner  or  occupier  of  any  such  obstruction  for  the  time  bcbg 
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shall  be  deemed  to  be  the  person  who  created  or  canaed  or  in- 
cieased  sach  obstmction  in  manner  aforesaid. 

47.  In  CAM  Any  member  of  the  board  of  conserrators  of  the 
dis^ct  is  the  owner  of  any  weir,  dam,  fishing  mill-dam,  or  ob- 
stroetion,  nothing  in  the  Salmon  Fishery  Acts,  1861  to  1873, 
shall  prevent  the  board  paying  to  such  member  any  compensap 
tion  in  respect  of  the  same,  provided  that  such  member  does  not 
▼ote  in  respect  of  the  payment  of  any  such  compensation  to 
himself. 

48.  Any  person  wilfnlly  altering  or  injuring  any  fish  pass,  or 
doing  any  act  whereby  fish  are  obstructed  or  liable  to' be  obstmcted 
in  using  sach  fish  pass,  or  whereby  such  fish  pass  is  rendered  less 
efficient,  or  altering  the  bed  or  buiks  of  the  river  so  as  to  render 
any  fish  pass  less  efficient,  or  using  any  contrivance  or  doing  any 
act  whereby  fish  are  in  anywise  liable  to  be  scared,  hindered,  or 
prevented  nom  passing  through  such  fish  pass,  shall  for  every 
each  offence  incur  a  penalty  of  not  exceeding  five  pounds,  and 
a  further  penalty  of  not  exceeding  one  pound  for  every  day 
daring  which  any  such  alteration,  obstruction,  or  contrivance  is 
continued  from  the  date  of  a  second  conviction  for  such  offence, 
in  addition  to  any  expense  which  mav  be  incurred  in  restoring 
such  fish  pass  to  its  former  state  of  e&dency. 

49.  Wnere  any  board  of  conservators  shall  be  of  opinion, 
having  regard  to  the  prejudicial  effect  upon  the  salmon  fisheries 
of  their  lEstrict,  caused  by  any  weir,  dam,  fishing  weir,  fishing 
mill-dam,  fixed  engine,  or  artificial  obstruction  which  hinders 
the  passage  of  fisb,  that  it  would  be  beneficial  to  such  fisheries 
if  sach  weir,  dam,  fishing  weir,  fishing  mill-dam,  fixed  engine,  or 
artificial  obstmction  should  be  removed,  in  whole  or  in  part,  but 
the  owner  thereof  shall  be  unwilling  or  unable  to  treat,  or  they 
cannot  agree  to  the  terms  of  purchase  thereof,  and  such  board 
shall  be  desirous  of  obtaining  authority  to  acquire  oompulsorily 
the  property  of  such  weir,  dam,  fishing  weir,  fishing  mill-dam, 
fixed  engine,  or  artificial  obstruction,  and  premises  for  the  pur- 
poses of  such  removal;  such  board  may,  after  giving  one  month's 
notice  of  their  intention  to  the  owner  thereof,  present  a  petition 
to  the  secretary  of  state  praying  that  such  board  may,  witn  refer- 
ence to  such  weir,  dam,  fishing  weir,  fishing  mill-dam,  fixed 
engine,  or  artificial  obstruction,  and  the  premises  used  in  con- 
nexion therewith,  be  allowed  to  put  in  force  the  powers  of  the 
Lands  Clauses  Consolidation  Acts  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement,  and  such  prayer 
shall  be  supported  by  such  evidence  as  the  secretary  of  state  may 
require. 

Upon  the  receipt  of  snch  petition,  and  upon  due  proof  of  notice 
being  given  to  the  owner  and  occupier  of  such  weir,  dam,  fishing 
weir,  fishing  mill-dam,  fixed  engine,  or  artificial  obstruction,  the 
secretary  of  state,  after  satisfying  himself  that  the  boanl  are  pro- 
vided with  funds  for  the  purchase  of  such  weir,  dam,  fishing  weir, 
fishing  mill-dam,  fixed  engine,  or  artificial  obstruction,  and  the 
premises  connected  therewith,  shall  take  such  petition  into  con- 
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dderatioD,  and  may  either  diamuB  the  same  or  direct  an  inqniiy 
in  the  district  in  which  sach  weir,  dam,  fishing  weir,  fishing  noiil- 
dam»  or  artificial  obstenction  is  Bituated*  or  otherwise  inquire  info 
the  propriety  of  assenting  to  the  prayer  ol  such  petition. 

After  the  completion  of  such  inqaiiy,  the  secretary  of  state 
may,  b^  proTisional  order,  empower  the  said  board  to  pat^  in 
force  with  reference  to  the  said  weir,  dam,  fishing  weir,  fishing 
mill-dam,  fixed  engine,  or  artificial  obstmction  and  premises  re- 
ferred to  in  snch  order,  the  powers- of  the  Lands  Cianses  OoBsoli- 
dation  Acts  with  respect  to  the  porchase  and  taking  of  lands 
otherwise  than  by  agroement,  with  snch  conditions  and  modifica- 
tions as  he  may  think  fit,  and  the  board  shall  serve  a  copy  of  any 
order  so  made  npon  the  owner  and  occupier  of  the  said  weir,  dam* 
fishing  weir,  fishing  mill-dam,  fixed  engine,  or  artificial  obstmo 
tion  and  premises.  No  provisional  order  so  made  shall  be  of  any 
Talidity  until  the  same  has  been  confirmed  by  act  of  parliament, 
and  the  act  confirming  snch  order  shall  be  deemed  to  be  a  pablic 
general  act  of  parliament,  and  the  said  board  shall  be  therenpon 
deemed  and  taken  to  be  the  promoters  of  an  undertaking  to  re- 
move the  said  weir,  dam,  fishing  weir,  fishing  mill-dam,  fixed 
engine,  or  artificial  obstruction,  in  whole  or  part,  so  as  to  enable 
samion  to  pass  more  freely,  and  the  residue  of  the  premises  so 
purchased,  when  separated  from  snch  weir,  dam,  fishing  weir, 
fishing  mill-dam,  fixed  engine,  or  artificial  obstmction,  shall  be 
deem^  to  be  superfluous  lands  within  the  meaning  of  the  said 
acts,  and  may  be  dealt  with  accordingly:  provided  that  Uus  sec- 
tion shall  not  extend  to  any  weir  constructed  under  any  act  of 
parliament  for  the  purpose  of  improving  the  navigation  of  any 
river,  or  of  supplying  any  town  with  water.    For  the  pnipoees 
of  this  section  the  word  " owner"  shall  mean  any  person  or  cor- 
poration who  under  the  provisions  of  this  clause  and  the  Lands 
Clauses  Consolidation  Acts  would  be  enabled  to  sell  end  Gonver 
any  snch  weir,  dam,  fishing  mill-dam,  fixed  engine,  or  artificial 
obstruction. 

50.  Whenanyproprietorof  a  fishery  or  board  of  conservators 
is  or  arc,  from  the  circumstances  of  the  case,  unable  to  attach  a 
fish  pass  to  any  weir,  dam,  fishing  mill-dam,  or  obstruction  under 
the  provisions  of  the  twenly-third  section  of  the  Salmon  Fisbeiy 
Act,  ISGl,  such  proprietor  or  board  of  conservators  may,  after 
giving  such  notice  as  is  prescribed  in  the  last  preceding  sectiaiu 
present  a  petition  to  the  secretary  of  state  praying  to  be  allowed 
to  purchase  so  much  of  the  bank  adjoining  the  same  as  may  be 
necessaiy;io»such  fish  pass,  and  the  provisions  contained  in  the 
last  preceding  section  with  reference  to  the  proceedings  upon  t 
petition  for  the  purchase  of  any  weir  or  obstruction  for  the  par- 
pose  of  removal  shall  apply  to  a  petition  presented  nndtf  tbe 
provisions  of  this  section. 

51.  In  any  case  where  the  special  commissioners  for  English 
fisheries  have  decided  that  any  fishiog  mill-dam,  box,  crib,  or 
cruive  IS  illegal  only  by  reason  of  its  not  having  a  fish  pass  at- 
tached tiiereto  as  required  by  Uw,  if  Uie  owner  thereof  eaten 
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into  max  imdertaking  to  erect  and  maintain  at  his  own  expense  a  s.  F.  Act, 
6afa  pttBB  in  aooordance  with  the  pTOTisions  of  the  twelfth  section  18<»^«  *•  *^' 
of  the  Sahnon  Hahery  Act,  1861,  before  the  first  day  of  January  Seep,  883. 
one  thooaand  eight  hondred  and  seTentj-fiye,  it  shall  be  lawf nl 
for  each  person  to  nse,  from  and  after  Uie  erection  of  snch  fish 
paas»  th»  said  fishing  mill-dam,  box,  crib,  or  cmive  for  taking 
ealmon,  any  proyiaion  in  the  Salmon  Fishery  Act,  1865,  to  the 
contrary  notwithstanding:  proTided  ncTertheless,  that  in  Uie  event 
of  the  owner  of  snch  fishing  mill-dam,  box,  crib,  or  cmire  not 
making  snch  fish  pass  within  the  time  aboTC  mentioned,  his  right 
of  filing  or  nsing  such  fishing  mill-dam,  box,  crib,  or  cmive  for 
the  porpose  of  ta^g  fish  shall  henceforth  cease,  and  be  for  ever 
forfeited  and  loet,  and  the  board  of  conservators  for  the  district 
in  which  snch  filling  mill-^am,  box,  crib,  or  cmive  is  situated 
shall  thereupon  give  notice  to  snch  owner  to  remove  all  or  any 
cages,  cribs,  traps,  boxes,  croives,  or  other  contrivances  for  catch- 
ing nlmon  within  six  calendar  months  after  the  service  of  snch 
notice;  and  in  the  event  of  his  non-compliance  with  snch  notice, 
the  board  aforesaid  shall  have  power  to  remove  the  same  and  all 
other  obetmctions  to  the  free  passage  of  the  fish. 

52.  ^  ^^  cases  where  any  fish  pass  has  been  already  con-  secratarr  of 
atracted  in  any  weir,  dam  or  fishing  mill-dam,  and  has  received  Aut«  ma^*  ap- 
the  approval  of  Uie  secretary  of  state,  such  fish  pass  shall  be  F^^^^k^"^ 
deemed  to  be  a  fish  pass  within  the  meaning  oi  the  Salmon  ^l^gJi 
Fishery  Acts,  1861  to  1873,  notwithstanding  such  fish  pass  g  ^  ^^ 
was  not  constructed  in  the  manner  and  by  the  parties  specified  i^^i', «.  83. 
in  the  Sahnon  Fishery  Acts,  1861  to  1873.    And  it  shall  be  s.  F.  Acu 
lawful  for  the  secretaiy  of  state  to  approve  and  certify  any  fish  1865, «.  82. 
pass  tiiat  now  is  or  hereafter  shall  be  constructed,  if  ho  is  of  Seep.  161. 
opinion  that  such  fish  pass  is  eflicient  in  all  respects  and  for  all 
porpoeea,  as  if  the  same  had  been  constracted  under  the  provi- 
sions of  the  Salmon  Fishery  Act,  1861,  with  the  written  consent 

and  approbation  of  the  secretary  of  state. 

53.  The  following  sections  of  the  Salmon  Fishery  Act,  1861,  Amendment 
shall  be  respectively  amended  in  the  following  manner;  (that  is  Sl'^'gS*  i ^* 

^  ^T'/  the  Salmon 

The  twentv-third  and  twenty-fourth  sections  thereof  shall  be  Finhery  Act, 
read  as  if  the  words  ''  or  a  board  of  conservators  "  were  io-  i^ci. 
serted  after  the  words  "  proprietor  of  a  fishery  "  or  *'  pro-  Seep.  158. 
prietor  "  throughout  snch  sections  respectively: 
Ttie  twenty-sixth  section  thereof  shall  be  constraed  as  if  the  Seep.  1C3. 
wcnxls  "  where  a  fish  pass  is  attached  to  any  dam  in  pur- 
suance of  this  act"  were  omitted,  and  the  words  "any 
dam  "  were  substituted  for  the  words  *'  the  dam,"  and  the 
words  "on  Sundays  and"  were  inserted  after  the  words 
^  kept  shut,"  and  the  words  **  if  any  or  over  the  dam  "  were 
inserted  after  the  words  "  fish  pass." 
64.  ^  <U  cases  in  which  it  is  alleged  that  a  board  of  conser-  Compema- 
vatorsy  in  executing  the  powers  and  authorities  of  the  Salmon  ^'?^"  *^  ^ 
FidHoy  Acts,  1861  to  1873,  hare  caused  any  damage  to  or  in-  SJgfl^S 
jnrioualy  affected  any  land  or  other  hereditaments  by  reason  of  paaaes  or 

grating!. 
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injury  to  anj  such  laDds,  shall  not,  except  where  the  same  ahall 
have  been  determined  bj  the  verdict  of  a  jury,  or  by  arbitration, 
or  by  the  yaloation  of  a  snrveyor  appointed  by  two  jostices 
under  the  provision  hereinafter  contained,  be  less  than  shall  be 
determined  by  the  valuation  of  two  able  practical  sarveyon,  one 
of  whom  shall  be  nominated  by  the  promoters  of  the  nndertakinj:, 
and  the  other  by  the  other  party,  and  if  snch  two  snrTeyois 
cannot  agree  in  the  valuation,  then  by  snch  third  sui  leyor  ts 
any  two  justices  shall  npon  application  of  either  party,  tfter 
notice  to  the  other  party,  for  that  purpose  nominate;  and  each 
of  such  two  sarveyors  if  tiiey  agree,  or  if  not  then  the  surreTor 
nominated  by  the' said  justices,  shall  annex  to  the  valoatioo  a 
declaration  in  writing,  subscribed  by  them  or  him,  of  ^  cor- 
rectness thereof;  and  all  such  purchase-money  or  ooropensstioa 
9hal\  be  deposited  in  the  bank  for  the  benefit  of  the  parties 
interested,  in  manner  hereinafter  mentioned. 

X.  It  shall  be  lawful  for  any  person  seised  in  fee  of,  or  entitled 
to  dispose  of  absolutely  for  his  own  benefit^  any  lands  anthorised 
to  be  purchased  for  the  purposes  of  the  special  act  to  sell  and 
convey  such  lands  or  any  part  thereof  unto  the  promoters  of  tbe 
nndeitaking,  in  consideration  of  an  annual  rentcharge  payable 
by  the  promoters  of  the  undertaking,  but,  except  as  aforesaid, 
the  consideration  to  be  paid  for  the  purchase  of  any  such  lands 
or  for  any  damafi;e  done  thereto,  shall  be  in  a  gross  snm. 

XI.  The  year^  rents  reserved  by  any  such  conveyance  shall 
be  charged  on  the  tolls  or  rates,  if  any,  payable  under  tbe 
special  act,  and  shall  be  otherwise  seemed  in  snch  manner  s« 
shall  be  agreed  between  the  parties,  and  shall  be  paid  by  tbe 
promoters  of  the  undertaking  as  such  rents  become  payabk; 
and  if  at  any  time  any  snch  rents  be  not  paid  within  thirty  dars 
after  they  so  become  payable,  and  after  demand  thereof  m 
writing,  tne  person  to  whom  any  snch  rent  shall  be  payable  may 
either  recover  the  same  from  the  promoters  of  the  nndertakisg, 
with  costs  of  suit,  by  action  of  debt  in  any  of  the  superior  comts, 
or  it  shall  be  lawful  for  him  to  levy  the  same  by  distress  of  the 
goods  and  chattels  of  the  promoters  of  the  undertaking. 

XII.  In  case  the  promoters  of  the  imdertaking  shall  be  em- 
powered by  the  special  act  to  purchase  lands  for  extnordmarr 
purposes,  it  shall  be  lawful  for  all  parties  who,  under  the  pro- 
visions hereinbefore  contained,  wonld  be  enabled  to  sell  and  coo- 
vey  lands,  to  sell  and  convey  the  lands  so  aathotised  ts  be 
purchased  for  extraordinary  purposes. 

XIII.  It  shidl  be  lawful  for  the  promoters  of  the  undertaking 
to  sell  the  lands  which  they  shall  have  so  acquired  for  extn- 
ordinary  purposes,  or  any  part  thereof,  in  such  manner,  and  for 
snch  considerations,  and  to  such  persons,  as  the  promoten  of 
the  undertaking  may  think  fit,  and  again  to  pnrchase  oCbcr 
lands  for  the  like  purposes,  and  afterwards  sell  the  same,  and  » 
from  time  to  time;  but  the  total  quantity  of  land  to  be  held  at 
any  one  time  by  the  promoters  of  Uie  undertaking,  for  the  ps^ 
poses  aforesaid,  shall  not  exceed  the  prescribed  quantity. 
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plirable  thereto,  shall  be  raltd:  provided,  that  notice  shall  be 
giTen  bj  the  board,  bj  advertisement  in  one  or  more  local  news- 
papers, one  calendar  month  before  the  commencement  of  each 
fishmg  aeascm,  of  the  amoont  of  sach  additional  daty  to  be  paid 
in  addition  to  the  ordinary  licence  duties  in  force  in  each  dis- 
trict. And  the  estimate  on  which  snch  additional  doty  is 
founded  shall  be  kept  by  the  clerk  or  other  officer  of  the  board, 
and  be  open  to  the  inspection  of  all  prenons  licence  payers, 
riperion  owners,  and  persons  entitled  to  rote  within  the  district, 
at  reasonable  times  and  places  to  be  appointed  by  the  board 
before  the  eommencement  of  each  fishing  season. 

Past  DL— Gratings  to  pbsvent  Fish  entebino 

Watesooubses. 

68.  Any  board  of  conserrators  after  dne  notice  to  the  owner  Gratings  in 
or  oGcnpier  of  any  mill  or  other  premises,  at  the  expense  of  snch  ^»'e"»«"e«' 
board  daring  soch  period  as  may  be  prescribed  in  each  year,  may  ^a^-  ^^^* 
order  to  be  placed  in  any  waterconrse,  mill  race,  cut,  leat,  or  »  »*^^  ' 
other  channel  for  conreying  water  for  any  purpose  from  any  jgyg'^  ^  39 
mer  frequented  by  salmon  at  or  near  the  point  of  difergence  stOht.  10. 
from  and  return  to  such  river,  or  either  of  them,  or  in  any  other  Seep.  174. 
suitable  place,  a  grating  of  such  form  and  dimensions  as  they 
shall  determine:  provided  always,  that  nothing  herein  contained 
shall  affect  the  liability  of  any  person  to  place  and  maintain  a 
grating  or  gratings  across  any  artificial  channel  under  the  pro- 
Tiaoos  of  the  thirteenth  section  of  the  Salmon  Fishery  Act, 
1861,  nor  shall  authorize  any  grating  to  be  placed  so  as  to  ob- 
struct any  channel  used  for  navigation  or  in  any  way  to  inter- 
fere with  the  effective  working  of  any  mill. 

59.  ^  aU  c^uns  of  construction  of  gratings  under  the  powers  Power  to 
of  this  act,  the  secretary  of  state  may,  in  such  cases  as  he  shall  ^i^en  cban- 
deem  expedient,  cause  any  watercourse,  mill  race,  cut,  leat,  or  °^* 
other  channel  to  be  widened  at  the  expense  of  such  board  so  far  ^  ''*  ^ '^* 
as  necessary  to  compensate  for  the  diminution  of  any  flow  of 

water  caused  by  the  erection  of  any  grating,  or  shall  take  some 
other  means  to  prevent  the  flow  of  water  being  prejudicially 
diminished  or  otherwise  injured. 

60.  ^  board  of  conservators,  with  the  consent  of  the  secre-  Board  may 
taryof  state,  may  adopt  such  means  as  he  shall  approve  for  place  grating* 
preventing  the  ingreas  of  salmon  into  streams  in  whicn  they  or  JiJJJJJJJl**  °' 
their  spawning  beds  are,  from  the  nature  of  the  channel,  liable  «,       ... 

to  be  destroyed,  but  so  that  no  water  rights  used  or  enjoyed  for     ^^' 
the  purposes  of  manufacture,  or  agricultural  purposes  or  drainage 
or  navigation,  shall  be  prejudicially  interfered  with  thereby. 

61.  The  owner  or  occupier  of  the  lands  adjoining  any  grating  Owner  to 
erected  under  the  authority  of  this  act,  and  the  owner  or  occn-  preserre 
pier  of  the  lands  to  which  such  waterconrse,  mill  race,  cut,  leat,  k™'*"^*- 
or  other  channel  leads,  shall  take  all  reasonable  means  to  pre-  ^^^^'  ^'^' 
serve  the  said  gratings  from  injniy,  and  to  prevent  the  same 

from  being  removed,  and  in  case  any  owner,  occupier,  or  other 
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S.  F.  AcL 
1865,4.57. 

S,  F.  Act, 
1873,  s.  18, 
ni6-«.  6. 


ReooTeryof 

penaltlQi. 

&  F.  Act, 
1861,  a.  85. 

Seep.nt, 


&  F.  Act, 
1865,  s.  63. 

Seep.Z7^ 


Retnrnt. 
Sfxp.  S6S. 


4S.  F.  Act, 
1865,  «.  57. 
8.  F.  Act, 
1878, «.  18, 

Proof  of 
legalit  J  of 
scale  of 
lioenoea. 

Am  II.  884. 


Kepealof 


person  Bhall  injure  mch  gratingB,  or  remore  anj  part  ol  them, 
daring  the  period  preficriwd  for  anj  sach  grating  to  be  kept  up 
hj  anj  bje-law  made  under  the  authority  of  this  act,  or  opea 
them  improperly,  or  knowingly  permit  them  to  be  injoted  or  re- 
moTed  or  improperly  opened,  he  shall  for  evexy  such  injoir,  re- 
moral  or  improper  opening,  forfeit  and  payany  sum  not  exceed- 
ing five  pounds. 

Pabt  X.— Legal  Pbocedubk 

62.  All  penalties  imposed  by  the  Salmon  Fishery  Acts,  1861 
to  1873,  or  by  any  bye-law  made  in  pursuance  of  this  a^  and 
all  sums  of  money,  costs  and  expenses  by  the  said  acts  or  either 
of  them  directed  to  bo  recorered  in  a  summary  manner,  may  be 
recovered  within  six  months  after  the  commission  of  the  offence 
before  two  justices,  in  manner  directed  by  an  act  paand  in  the 
eleventh  and  twelfth  years  of  the  reign  of  her  present  majeEt^ 
Queen  Victoria,  chapter  forty-three^  intituled  "  An  Act  to  fadh- 
tate  the  performance  of  the  duties  of  Justices  of  the  Peace  out 
of  sessions  within  England  and  Wales^  with  respect  to  sommaiy 
conviction  and  orders,"  or  of  any  act  amending  ^e  same.  And 
all  monevs  received  and  penalties  recovered  m^er  the  said  arti 
or  any  of  them  on  the  complaint  of  a  board  of  conserraton,  or 
of  any  officer  of  or  a  person  authorized  by  a  board  of  oooser- 
vators,  shall  be  paid  to  the  board  of  conservators  for  the  district, 
to  be  applied  by  them  for  the  purposes  of  the  Salmon  Fisbeiy 
Acts,  1861  to  1873  (unless  the  court  for  aome  special  reason 
otherwise  order). 

63.  The  clerk,  secretazy,  or  other  officer  where  there  is  no 
clerk,  of  every  board  of  conservators  shall  prepare  and  fonraid 
to  the  home  office,  before  such  date  as  the  secretary  of  itate 
shall  from  time  to  time  appoint,  an  annual  return  in  soch  focn 
and  made  up  to  such  date  as  the  secretary  of  state  shall  froD 
time  to  time  appoint.  Such  return  shall  contain  such  infonns* 
tion  as  the  said  secretanr  of  state  shall  from  time  to  time  require; 
and  any  such  person  refusing  or  neglecting  to  make  such  retoia 
shall  be  liable  to  a  penalty  of  not  exceeding  one  pound  for  cto; 
such  refusal  or  ne|;lect. 

64.  The  provisions  of  the  Documentary  Evidence  Act,  1868, 
shall  apply  to  a  scale  of  licences  approved  by  the  secretarr  d 
state,  in  pursuance  of  the  said  Salmon  Eisheiy  Act,  I860,  or 
this  act,  m  the  same  manner  as  if  such  scale  so  approved  tf 
aforesaid  were  an  order  or  regulation  issued  by  such  secntary  of 
state,  and  the  production  of  a  copy  of  such  scale  of  licences,  por- 
•porting  to  be  certified  to  be  a  correct  copy  of  sudi  scale,  by  »▼ 
person  empowered  to  certify  the  same  in  pursuance  of  the  I>ocb- 
mentary  Evidence  Act,  shall  be  evidence  that  sudi  scale  lias 
been  approved  of,  and  that  all  the  steps  required  by  the  SahaA 
Fishery  Act,  1865,  or  this  act,  relating  to  the  fonnatioo  and 
approval  of  such  scale  have  been  taken. 

65.  The  eighteenth,  nineteenth,  and  thirty-fifth  eeetkm  d 


36  &  37  Vict.  c.  71. 
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the  Sftlnxm  FiBbeiy  Act,  1861,  and  the  fourteenth,  twentieth, 
twenty-foorth,  twenty-sizth,  and  thirtieth  sections,  the  first  and 
second  rab-flectiona  of  the  thirtj-f onrth  section,  and  the  first 
schednle  of  the  Salmon  Fishery  Act,  1865,  are  hereby  repealed, 
except  so  far  as  relates  to  anything  done  or  in  the  course  of 
being  oompleted  nnder  the  same  respictiTely. 


S.  F.  Act, 
1801, «.  89. 

&e/>.400. 


SCHEDULES. 
FiBgT  Schedule. 

Ibrm  of  Nomination  Paper » 
fishery  District. 

I  tiie  nndersigned of .— .— —  do  hereby  nominate  \_A,  B. 

of in  the  county  of Esc^nire,  C.  b.  of in  the 

coimty  of fisherman]  for  election  as  additional  members 

of  the  board  of  conserrators  of  the  — »»-  Fishery  District  nnder 
the  proTisians  of  the  Saknon  Fishery  Act,  1878. 

(Signed) 

To 

Returning  ofiScer  for  such  election. 
Dated  this day  of 187—. 


See  p.  46. 


Sboohd  Schedule. 

I\frm  of  Voting  Paper, 
Fishery  District 


See  p.  47. 


Vnmbcr  of  Yotliif 
Paper. 

Kama  and  AddroM  of 
ToCar. 

Kamberol 
Votai. 

1 

Directions  to  the  Voter, 

The  Toter  must  write  his  initials  against  the  name  of  every 
penon  for  whom  he  votes,  and  insert  the  number  of  rotes  he 
intends  to  give  to  each  candidate  voted  for,  and  must  sign  this 
paper  in  the  presence  of,  and  it  must  be  attested  by,  a  witness. 

If  the  voter  cannot  write  he  muat  affix  his  mark,  but  such 
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mai^  must  be  attested  by  a  witneB,  and  snch  witnen  mait  write 
the  initialB  of  the  TOter  against  the  name  of  ereiy  penon  for 
whom  the  Toter  intends  to  Tote,  and  the  niunber  of  Tofies  giTes 
to  each  sQch  penoD. 


iBltlali 

InitSftlfof 

th«  Voter 

■SBlnrttbe 

KuDMoCtbe 

Penoufor 

wbom  he  in- 

toiditOToCe. 

NuiMOf 

thePenoQS 

XMldenee 

e<the 

Pcnons 

nomlosled. 

Qiudit7« 
CUUnK 

imtnlfiitBd. 

Somber 
gtrcB 

to  CMS 

CudUKtc- 

votsdlor.! 

1 

1 

I  ToCe  for  the  penons  in  the  abore  list  against  wiiose  name 
my  initials  are  placed  in  the  proportion  abore  mentionel 

(Signed) 
Haikof— 

Dated  the day  of 187—. 

Name  and  address  of  witness, 


&r^lS9.  THIB]>  SCHKDULB. 

Li4senee  lhiiie$. 
For  each  and  eveiy —  £  i.  d. 

„     Weir,  hang,  banlk,  garth,  goryd,  box,  crib, 

orendTe IS  0  0 

„     Draft  or  hang  net,  not  exceeding  200  yards 
in  length  measored  along  the  head-iope 

whenwet 1^   0  0 

„     Ditto,  exceeding  200  yards,  for  ereiy  addi- 
tional 40  yaru  or  part  thereof     ••        ••      10  0 

„     Ooiaclenet i   5  0 

„     PnU 0  8  ( 

M      Oatrigger  or  leader  to  pntts  and  pntcfaers, 

not  exceeding  100  yards  in  length  •  •      8  0  0 

„     Ditto,  exceeding  100  yards,  for  erery  addi- 
tional 20  yards  or  part  thereof     •  •        ••     1   0  0 
„      Crossline        ••        ••        ••        ••        ••     S 10  0 

„      Single  rod  and  line 110  0 

For  pntdiers  or  bntta^  if  not  exceeding  60  in  number  1  10  6 
For  CTery  additional  50  or  part  thereof  ••  ••  1  10  6 
For  any  instmment  or  derice  not  named  abort,  snch  mm  is 
may  be  detennined  by  the  board  of  conaenraton,  with  the  mbc- 
tiott  of  the  secrstaiy  of  state. 


APPENDIX  11. 


STATUTES  OR  PARTS  OP  STATUTES  INCORPO- 
RATED WITH  THE  SALMON  FISHERY  ACTS. 


3  &  4  Yict  c  88  ••     An  Act  to  amend  the  Act  for  the 

eitablUhment  of  County  and  Dit' 
triot  Qmetablee 477 

8  Yict  c.  18  • .     Lands  Clamees  Consolidation  Aet     478 

10  Yict  c.  15        .  •     Oas  Worhs  Clauses  Act,  1847      . .  518 

10  Yict  c.  16        •  •     Commissioners  Clauses  Act,  1847  • .  522 

11  &  12  7ict  c  43      An  Act  to  facilitate  the  perform- 

ance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Sessions,  within 
England  and  Wales,  with  respect 
to  Summary  Convictions  and 
Orders       528 

17  &  18  Yict.  c.  125     Common  Law  Procedure  Act,  ISU  545 

24  &  25  Yict  c.  96      Larceny  Law  Consolidation  Aet  •  •  549 

24  &  25  Yict  c.  97      Malicious  Injuries  to  Property  Act  554 

24  &  25  Yict  c.  100  An  Act  to  consolidate  the  Law  re- 
lating to  Offences  against  the 
Person 560 

20  &  21  Yict  c.  43  An  Aet  to  improve  the  administra- 
tion of  the  Law  so  far  as  respects 
Summary  Proceedings  before  Jus- 
tices of  the  Peace 562 

31  k  32  Yict.  c.  37      The  Documentary  Evidence  Act, 

1868  ••         ••         ..         ..  566 

31  &  32  Yict  c.  45      The  Sea  luheries  Act,l%e»         ..  568 


3  &  4  Vict.  c.  88  (a). 

An  Act  to  amend  the  Act  for  the  establishment  of  County 
and  District  Qmstables.  [Tth  August,  1840.] 

Sect  19.  It  shall  be  lawful  for  the  chief  constable  of  any  Additioimi 
oonntj,  with  the  approyal  of  the  justices  of  the  countj  in  general  oonstabiet 
or  quarter  seanon  assembled  (if  he  shall  think  fit),  on  the  appli-  °^7  be  ftp- 


(a)  Referred  to,  ante,  pp.  50,  111. 
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pointed  ftt 
the  co«t  of 
iadlTidualA. 


DUioontlnao 


cftdon  of  m J  pgrson  or  penoiis  showing  Ui6  neoonitj  UiBnoC 
to  appoint  uid  cause  to  be  sworn  in  anj  additional  nomber  of 
con^abloy  at  anr  place  within  the  limits  of  his  aatharit^,atths 
chaige  of  the  person  or  persons  hj  whom  the  application  ahsU 
be  made,  bnt  snoject  to  the  ocders  of  the  chief  constable,  snd  for 
snch  time  as  he  shall  think  fit;  and  eTeiTSOch  constable  shall  baie 
all  the  powers,  priTil^es  and  daties  of  other  coonty  oonstsbkB: 
provided  always,  that  it  shall  be  lawfol  for  the  person  or  penoas 
on  whoee  application  snch  appointment  shall  have  been  msde, 
npon  giving  one  calendar  month's  notice  in  writing  to  the  diief 
constable,  to  require  that  the  constables  so  appointed  sbai  be 
liiscoDtinaed,  and  therenpon  the  chief  constable  shall  disoontiiuie 
snch  additional  constables. 


8  Vict.  c.  18  (6). 


Act  to  tpp)7 
to  all  ander- 
taklng9  tui" 
thorlzed  hj 
acta  hereafter 
to  be 


Intefpreta- 
tionslu  this 
act: 

**Bpedai 
act:" 


An  Ad  for  amtoUdatmg  m  One  Act  certain 
ttsucUly  imerted  in  Actt  authorizing  the  taking  of  LamU 
for  Undertakings  qf  a  puhUc  Nature.  [8th  May,  1845.] 

Whebeas  it  is  expedient  to  comprise  in  one  general  act  snndiT 
provisions  nsnally  mtrodnced  into  acts  of  parliament  relstlTe  to 
the  acqniaition  of  lands  xeqnired  for  nndertakings  or  wnts 
of  a  public  natnre,  and  to  the  compensation  to  be  made  for  the 
same,  and  that  as  well  for  the  purpose  of  ayoding  the  neeesntr 
of  repeating  snch  proTistons  in  each  of  the  seyer^  acts  rdstiDg 
to  such  nndertakings  as  for  ensuring  greater  nnifonnity  in  the 
provisions  Uiemselves:  may  it  thererore  please  your  majesty 
that  it  may  be  enacted;  and  be  it  enacted  by  the  queen's  most 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lads 
spiritual  and  temporal,  and  commons,  in  this  present  pariiament 
assembled,  and  by  the  authority  of  the  same,  that  this  act  shsU 
apply  to  every  undertaking  authorized  by  any  act  which  shsU 
hereafter  be  passed,  and  which  shall  authorise  the  purchsse  or 
taking  of  lands  for  snch  imdertaking,  and  this  act  shall  be  inear- 
porated  with  such  act;  and  all  the  dauaes  and  proviaiotts  of  this 
act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by 
any  snch  act,  shall  apply  to  the  undertaking  anthoriied  uerebj, 
so  far  as  the  same  shall  be  applicable  to  such  undertakings  ssd 
shall,  as  well  as  the  clauses  and  provisions  of  every  other  act 
which  shall  be  incorporated  with  snch  act,  form  part  of  snch  set, 
and  be  construed  together  therewith  as  f  onning  one  act 

And  with  reroect  to  the  construction  of  this  act  and  of  acCs  to 
be  incorporated  therewith,  be  it  enacted  as  follows: 

II.  The  expression  "  the  special  act,"  used  in  thisactthall  be 
construed  to  mean  any  act  wnich  shall  be  hereafter  psssed  which 
shall  authorize  the  taking  of  lands  for  the  undertaking  to  which 
the  same  relates,  and  with  which  this  act  shall  be  so  1 

{b)  Beferred  to,  ante,  pp.  162, 154, 160. 


8  Vict.  c.  18. 
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as  aforesud;  and  the  word  **  preBcribed,"  used  in  this  act  in 
referesice  to  anjr  matter  herein  stated,  shall  be  eonstraed  to  refer 
to  such  matter  as  the  same  shall  be  prescribed  or  provided  for 
in  the  special  act,  and  the  sentence  m  which  snch  word  shall 
occur  shall  be  constmed  as  if,  instead  of  the  word  "  prescribed/' 
the  expression  **  prescribed  for  that  purpose  in  the  special  act " 
had  been  used;  and  the  expression  '*  the  works"  or  «  Ae  under- 
taking "  shall  mean  the  works  or  undertaking,  of  whatever  nature, 
which  shall  by  the  special  act  be  authorised  to  be  executed;  and 
the  expression  "  the  promoters  of  the  undertaking"  shall  mean 
the  parties,  whether  company,  undertakers,  commissioners, 
trustees,  corporations,  or  private  persons,  b^  the  special  act 
empowered. to  execute  snch  works  or  undertaking. 

in.  The  following  words  and  expressions,  both  in  this  and  the 

special  act,  shall  have  the  several  meanings  hereby  assigned  to 

them,  unless  there  be  something  either  in  the  subject  or  context 

repognant  to  snch  construction;  (that  is  to  sav,) 

Words  importing  the  singular  number  only  shall  include  the 

plural  nnmber,  and  words  importing  the  plural  number  only 

shall  include  Uie  sing^ular  number: 

Words  importing  the  masculine  gender  only  shall  include 

females: 
The  word  "lands"  shall  extend  to  messuages,  lands,  tene- 
ments, and  hereditaments  of  any  tenure : 
The  word  "  lease  "  shall  include  an  agreement  for  a  lease: 
The  word  "month"  shall  mean  calendar  month: 
The  expression  "  superior  courts "  shall  mean  her  majesty's 
supenor  courts  of  record  at  Westminster  or  Dublin,  as  the 
case  may  require: 
The  word  "oath"  shall  include  afiirmation  in  the  case  of 
qnakers,  or  other  declaration  lawfully  substituted  for  an  oath 
in  the  case  of  any  other  persons  exempted  by  law  from  the 
necessity  of  taking  an  oath: 
The  word  "county"  shall  include  any  riding  or  other  like 
division  of  a  county,  and  shall  also  include  county  of  a  city 
or  connty  of  a  town: 
The  word  "  sheriff"  shall  include  under  sheriff,  or  other  legally 
competent  deputy;  and  where  any  matter  in  relation  to  any 
lands  is  required  to  be  done  by  any  sheriff,  or  by  any  clerk  of 
the  peace,  the  expression  « the  sheriff,"  or  the  expression 
**  the  clerk  of  the  peace,"  shall  in  snch  case  be  constmed  to 
mean  the  sheriff  or  the  clerk  of  the  peace  of  the  connty,  city, 
boTongh,  liberty,  cincjue  port,  or  place  where  such  lands 
shall  be  situate;  and  if  the  lanfUin  question,  being  the  pro- 
perty of  one  and  the  same  party,  ob  situate  not  wholly  in  one 
connty,  city,  borough,  liberty,  cinque  port,  or  place,  the  same 
expression  shall  be  construed  to  mean  the  sheriff  or  clerk 
of  the  peace  of  any  county,  city,  borough,  liberty,  cinque 
port,  or  place  where  any  part  of  snjh  lands  shall  be  situate: 
The  word  "justices"  shiUl  mean  justices  of  the  peace  acting 
for  the  county,  dty,  liberty,  cinque  port,  or  place  where  the 


"  prescrtbed:' 


"theworka:" 


••  Promofers 
of  tlie  undcar- 
UklDg." 


Interpreta- 
tloni  in  this 
and  the  spe- 
cial act: 

Komber: 


Gender: 

"Lands:" 

•*Leo8o:'» 

"Month:- 

*•  Superior 
oouns:" 

"Oath:" 


"Connty:* 


"the  sheriff:' 


"the clerk  of 
the  peace:" 


"Joatloes:* 
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In'i'iln'  how 
to  ut  bonxt. 


Particalm  of 
the  coiXM. 


Payment  of 

CO»U. 


Bpeclal  jury 
to  bt>  dum- 
inuued  at  the 
re«iue»t  of 
either  party. 


the  jniy  shall  be  given  for  a  greater  snm  than  the  snm  preriooslT 
offered  by  the  promoters  of  the  aDdertaking,  all  the  costs  of  socL 
inquiry  shall  be  borne  by  the  promoters  of  the  ondeitaking;  bat 
if  the  verdict  of  the  jonr  be  given  for  the  same  or  a  leas som  than 
the  snm  previously  offered  by  the  promoters  of  the  undertaking, 
or  if  the  owner  of  the  lands  shall  have  failed  to  appear  at  t£» 
time  and  place  appointed  for  the  inquiry,  having  received  doe 
notice  thereof,  one  naif  of  the  costs  of  sammoning,  impanneUing, 
and  returning  the  jury,  and  of  taking  the  inquiry  and  recording 
the  verdict  and  judgment  thereon,  in  case  such  verdict  shall  be 
taken,  shall  be  defrayed  by  the  owner  of  the  lands,  and  the 
other  half  by  the  promoters  of  the  undertaking,  and  each  paitr 
shall  bear  hu  own  costs,  other  than  as  aforesaid,  incident  to  snch 
inquiry. 

LII.  The  costs  of  any  such  inquirv  shall,  in  case  of  diffemrc, 
be  settled  by  one  of  the  masters  of  tne  Court  of  Queen's  Bench 
of  England  or  Ireland,  according  as  the  lands  are  situate,  on  the 
application  of  either  party,  and  such  costs  shall  include  all 
reasonable  costs,  charges,  and  expenses  incurred  in  summoning, 
impannelling,  and  returning  the  jury,  taking  the  inquiiy,  the 
attendance  of  witnesses,  the  employment  of  counsel  and  attornies, 
recording  the  verdict  and  judgment  thereon,  and  otherwise  inci- 
dent to  sach  inquiiT. 

LIII.  If  any  such  costs  shall  be  payable  by  the  prorootecs  of 
the  undertaking,  and  if  within  seven  days  after  demand  racb 
costs  be  not  paid  to  the  party  entitled  to  receive  the  same,  they 
shall  be  recoverable  by  distress,  and  on  application  to  any  justice 
he  shall  issue  his  warrant  accordingly;  and  if  any  such  costs  shall 
be  payable  by  the  owner  of  the  lands  or  of  any  interest  therein, 
the  same  may  be  deducted  and  retained  by  the  promoters  of  the 
undertaking,  out  of  any  money  awarded  by  tne  jury  to  socfa 
owner,  or  determined  by  the  valuation  of  a  surveyor  under  the 
provision  hereinafter  contained ;  and  the  pavment  or  deposit  of 
the  remainder,  if  any,  of  such  monev  shall  Se  deemed  payment 
and  satisfaction  of  the  whole  thereof,  or  if  such  costs  diall  exceed 
the  amount  of  the  money  so  awarded  or  determined,  the  excess 
shall  be  recoverable  by  distress,  and  on  application  to  any  jnstice 
he  shall  issue  his  warrant  accordingly. 

LIV.  If  either  party  desire  any  such  question  of  disputed 
compensation  as  aforesaid  to  be  tried  before  a  special  jury,sQcb 
question  shall  be  so  tried,  provided  that  notice  of  such  desire,  if 
coming  from  the  other  party,  be  given  to  the  promoters  of  the 
undertaking  before  they  have  issued  their  warrant  to  the  sheriff; 
and  for  that  purpose  the  promoters  of  the  undertaking  shall  by 
their  warrant  to  the  shenff  require  him  to  nominate  a  tipecul 
jury  for  such  trial ;  and  thereupon  the  sheriff  shall,  as  soon  ss 
conveniently  may  be  after  the  receipt  by  him  of  such  wamst, 
summon  both  the  parties  to  appear  before  him,  by  themselves  or 
their  attornies,  at  some  convenient  time  and  place  appointed  br 
him  for  the  purpose  of  nominating  a  special  lury  (not  being  less 
than  five  nor  more  than  eight  days  from  the 'service  of  soch 
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Itnds,  or  soch  parts  thereof  as  thej  shall  think  proper,  and  of  all 
estates  and  interests  in  soch  lands  of  what  kind  soever. 

VII.  It  shall  he  lawful  for  all  parties,  being  seised,  possessed  Parties  under 
of,  or  entitled  to  anj  snch  lands,  or  any  estate  or  interest  therein,  ^^^'1''/^^'-!. 
to  sell  and  convey  or  release  the  same  to  the  promoters  of  the  ^\  u,7d 
andertaking,  and  to  entei*  into  all  necessary  agreements  for  that  cuuvey. 
parpose;  and  particularly  it  shall  he  lawful  for  all  or  any^  of  the 
following  parties  so  seised,  possessed  or  entitled  as  aforesaid  so  to 
sell,  convey  or  release;  (that  is  to  say,^  all  corporations,  tenants 
in  tail  or  for  life,  married  women  seised  in  their  own  ri&;ht  or 
entitled  to  dower,  gnardians,  committees  of  lunatics  and  idiots, 
trustees  or  feoffees  in  trust  for  charitable  or  other  purposes,  exe- 
cutors and  administrators,  and  all  parties  for  the  time  being  en- 
titled to  the  receipt  of  the  rents  and  profits  of  any  such  lands  in 
ission  or  subject  to  any  estate  in  dower,  or  to  any  lease  for 


life  or  for  lives  and  years,  or  for  years  or  any  less  interest;  and 
the  power  so  to  sell  and  convey  or  release  as  aforesaid  may  law- 
fully be  exercised  by  all  such  parties,  other  than  married  women 
entitled  to  dower,  or  lessees  for  life,  or  for  lives  and  vears,  or  for 
rears,  or  for  any  less  interest,  not  only  on  behalf  of  themselves 
and  their  respective  heirs,  executors,  administrators  and  succes- 
sors, but  also  for  and  on  behalf  of  every  person  entitled  in  rever- 
sion, remainder  or  expectancy  after  them,  or  in  defeasance  of  the 
estates  of  snch  parties,  and  as  to  such  manied  women,  whether 
they  be  of  full  age  or  not,  as  if  they  were  sole  and  of  full  age, 
and  as  to  soch  guvdians,  on  behalf  of  their  wards,  and  as  to  such 
committees,  on  behalf  of  the  lunatics  and  idiots  of  whom  they  are 
the  committees  respectively,  and  that  to  the  same  extent  as  such 
wives,  wards,  lunatics  and  idiots  respectively  could  have  exercised 
the  same  power  under  the  authority  of  this  or  the  special  act  if 
they  had  respectively  been  under  no  disability,  and  as  to  soch 
trustees,  executors  and  administrators,  on  behalf  of  their  cestui 
que  trusts,  whether  infants,  issue  unborn,  lunatics,  femes  covert 
or  other  persons,  and  that  to  the  same  extent  as  such  cestui  que 
trusts  respectively  could  have  exercised  the  same  powers  under 
the  aut^rity  of  this  and  the  special  act  if  they  had  respectively 
been  under  no  disability. 

Yin.  The  power  hereinafter  given  to  enfranchise  copyhold  Parties  nndrr 
lands,  as  well  as  every  other  power  required  to  be  exercised  by  ^^**''Y^^-'  ^'* 
the  lord  of  any  manor  pursuant  to  the  provisions  of  this  or  the  ^th^  p!>wera. 
special  act,  or  any  act  incorporated  therewith,  and  the  power  to 
release  lands  from  any  rent,  charge  or  incumbrance,  and  to  agree 
for  the  apportionment  of  any  soch  rent,  charge  or  incumbrance, 
shall  extend  to  and  may  lawfully  be  exercised  by  every  party 
hereinbefore  enabled  to  sell  and  convey  or  release  lands  to  the 
promoters  of  the  undertaking. 

IX.  The  purchase  money  or  compensation  to  be  paid  for  any  Amonnt  of 
lands  to  be  purchased  or  taken  from  any  party  under  any  dis-  compenM- 
ability  or  incapacity,  and  not  having  power  to  sell  or  convey  of'^jlartt^^^ 
SQch  lands  except  under  the  provisions  of  this  or  the  special  net,  utuier  <m*' 
aDd  the  compensation  to  be  paid  for  any  permanent  damage  or  abiuo  m  be 
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inquiry  before  a  jnrj  as  aforesaid,  after  dae  notice  to  bim  for 
that  purpose,  sach  justices  shall,  bj  writiDg  under  their  hands* 
nominate  an  able  practical  sorrejor  for  determining  soch  oom- 
])ensation  as  aforesaid,  and  such  snrrejor  shall  determine  the 
same  accordingly,  and  shall  annex  to  his  Talnation  a  derlsrstinn 
in  writing  sabecribed  by  him  of  the  correctness  thereoi 

LX.  &f ore  snch  sorrejor  shall  enter  npon  the  dnty  of  maUng 
snch  valoation  as  aforesaid,  he  shall,  in  the  presence  of  sodi  jos- 
tices,  or  one  of  them,  make  and  subscribe  the  dedaratioQ  follow- 
ing at  the  foot  of  such  nomination ;  (that  is  to  say,) 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faith- 
fully, impartially  and  honestly,  according  to  the  best  of  mj  skill 
and  ability,  execute  the  duty  of  making  the  valuation  hereby 
referred  to  me. 

A.B. 
"  Made  and  subscribed  in  the  presence  of  /* 

And  if  any  surveyor  shall  corruptly  make  such  dedaratico,  or 
having  made  snch  declaration  shall  wilfully  act  contrary  thereto, 
he  shall  be  guilty  of  a  misdemeanor. 

LXI.  The  said  nomination  and  declaration  shall  be  anDexed 
to  the  valaation  to  be  made  by  snch  surveyor,  and  shall  be  pre- 
served together  therewith  by  the  promoters  of  the  andertakmg, 
and  they  shall  at  all  times  produce  the  said  valuation  and  other 
documents,  on  demand,  to  the  owner  of  the  lands  comprised  in 
such  valuation,  and  to  all  other  parties  interested  therein. 

LXII.  All  the  expenses  of  and  incident  to  every  snch  valosr 
tion  shall  be  borne  by  the  promoters  of  the  undertsking. 

LXIII.  In  estimating  the  purchase-money  cm*  compensstios  to 
be  paid  by  the  promoters  of  the  undertaking  in  any  of  the  esses 
aforesaid,  regard  shall  be  had  by  the  justices,  arbitrators  or  sm^ 
vcyors,  as  the  case  may  be,  not  only  to  the  value  of  the  land  to 
be  purchased  or  taken  by  the  promoters  of  the  undertaking,  bot 
also  to  the  damage,  if  any,  to  be  sustained  by  the  owner  at  the 
lands  by  reason  of  the  severing  of  the  lands  taken  from  the  other 
lands  of  snch  owner,  or  otherwise  injuriously  affecting  such 
other  lands  by  the  exercise  of  the  powers  of  this  or  the  spedil 
act,  or  any  act  incorporated  therewith. 

LXIV.  When  the  compensation  payable  in  respect  of  sot 
lands,  or  any  interest  therein,  shall  have  been  ascertained  b^the 
valuation  of  a  surveyor,  and  deposited  in  the  bank  under  tbe 
provisions  herein  contained,  by  reason  that  the  owner  of  orpsrtr 
entitled  to  convey  such  lands  or  snch  interest  therein  as  uon- 
said  could  not  be  found  or  was  absent  from  the  kingdom,  if  sodi 
o^vner  or  party  shall  be  dissatisfied  with  snch  valuation  it  sbsll 
he  lawful  for  him,  before  he  shall  have  applied  to  the  Cooit  of 
Chancery  for  pavment  or  investment  of  the  monies  so  dq)Osite(l 
under  tbe  provisions  herein  contained  by  notice  in  writing  to  the 
promoters  of  the  undertaking,  to  require  the  question  of  soch 
compensation  to  Ijc  submitted  to  arbitration,  and  therenpos  tbe 
same  shall  be  so  submitted  accordingly,  in  the  same  manner  as 
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XIV.  The  promoters  of  the  undertaking  shall  not,  bj  virtne 
of  the  power  to  purchase  land  for  extraonlinary  purposes,  pur- 
chase more  than  the  prescribed  quantity  from  any  party  under 
legal  disabilty,  or  who  would  not  be  able  to  sell  and  convey 
?Qch  lands  except  under  the  powers  of  this  and  the  special  act; 
and  if  the  promoters  of  the  undertaking  purchase  the  said 
qnantitj  of  land  from  any  party  under  such  legal  disability,  and 
afterwtfds  sell  the  whole  or  any  part  of  the  land  so  purchased, 
it  shall  not  be  lawful  for  any  party  being  under  legal  disability 
ro  sell  to  the  promoters  of  the  undertaking  any  other  lands  in 
lien  of  the  land  so  sold  or  disposed  of  by  them. 

XV.  Nothing  in  this  or  the  special  act  contained  shall  enable 
any  mnnicipal  corporation  to  sell  for  the  purposes  of  the  special 
act,  without  the  approbation  of  the  commissioners  of  her  ma- 
jesty's treasury  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  or  any  three  of  them,  any  lands  which  they  could  not 
have  sold  without  such  approbation  before  the  passing  of  the 
special  act,  other  than  such  lands  as  the  company  are  by  the 
powers  of  this  or  the  special  act  empowered  to  purchase  or  take 
compnlsorily. 

And  with  respect  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  be  it  enacted  as  follows: 

XVIII.  When  the  promoters  of  the  tmdertaking  shall  require 
to  purchase  or  take  any  of  the  lands  which  by  this  or  the  special 
act,  or  any  act  incorporated  therewith,  they  are  authorized  to  pur- 
chase or  take,  they  shall  gire  notice  thereof  to  all  the  parties 
interested  in  such  lands,  or  to  the  parties  enabled  by  this  act  to 
5e!l  and  conrey  or  release  the  same,  or  such  of  the  said  parties 
as  shall,  after  diligent  inquiry,  be  known  to  the  promoters  of 
the  undertaking,  and  by  such  notice  shall  demand  from  such 
parties  the  particulars  of  their  estate  and  interest  in  such  lands, 
and  of  the  claims  made  by  them  in  respect  thereof;  and  every 
such  notice  shall  state  the  particulars  of  the  lands  so  required, 
and  that  the  promoters  of  the  undertaking  are  willing  to  treat 
for  the  purchase  thereof,  and  as  to  the  compensation  to  be  made 
to  all  parties  for  the  damage  that  may  be  sustained  by  them  by 
reason  of  the  execution  of  the  works. 

XIX.  All  notices  required  to  be  served  by  the  promoters  of 
the  undertaking  upon  the  parties  interested  in  or  entitled  to  sell 
any  such  lands  shall  either  be  served  personally  on  such  parties 
nr  left  at  their  last  usual  place  of  abode,  if  any  such  can  after 
diligent  inquiry  be  found,  and  in  case  any  such  parties  shall  be 
a>>5ent  from  the  united  kingdom,  or  cannot  be  found  after 
diligent  inquiry,  shall  also  be  left  with  the  occupier  of  such 
lands,  or,  if  there  be  no  such  occupier,  shall  be  affixed  upon 
Mme  conspicuous  part  of  such  lands. 

XX.  If  any  such  party  be  a  corporation  aggregate  such 
notice  shall  be  left  at  the  principal  office  of  business  of  such 
corj>oration,  or,  if  no  such  office  can  after  diligent  inquiry  be 
fourd,  shall  be  sensed  on  some  principal  member,  if  any,  of 
sach  corporation,  and  such  notice  shall  also  be  left  with  the 
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occapier  of  such  lands,  or,  if  there  be  no  snch  occopier,  Bhall 
be  affixed  npon  some  conspicuous  part  of  such  lands. 

XXI.  If  for  tvrentv-one  days  after  the  serrice  of  snch  notice, 
any  snch  party  shall  fail  to  state  the  particulars  of  his  claim  in 
respect  of  an^'  snch  land,  or  to  treat  with  the  promoters  of  the 
nndertakine  in  respect  thereof,  or  if  such  party  and  the  pro- 
moters of  the  nndertakinf?  shall  not  agree  as  to  the  amoant  of 
the  compensation  to  be  paid  by  the  promoters  of  the  nndertakini^ 
for  the  interest  in  snch  lands  belonging  to  such  pvty,  or  which 
he  is  by  this  or  the  special  act  enabled  to  sell,  or  for  any  damage 
that  may  be  sustained  by  him  by  reason  of  the  execution  of  the 
works,  tine  amount  of  such  compensation  shall  be  settled  in  the 
manner  hereinafter  provided  for  settling  cases  of  disputed  com- 
pensation. 

XXII.  If  no  agreement  be  come  to  between  the  promoters  of 
the  undertaking  and  the  owners  of  or  parties  by  this  act  enabled 
to  sell  and  convey  or  release  any  lands  taken  or  required  for  or 
injuriously  affected  by  the  execution  of  the  undertaking,  or  any 
interest  in  such  lands,  as  to  the  value  of  such  lands,  or  of  any 
interest  therein,  or  as  to  the  compensation  to  be  made  in  respect 
thereof,  and  if  in  any  snch  case  the  compensation  claimed  shall 
not  exceed  fifty  pounds,  the  same  shall  be  settled  by  two  joadcea 

XXIII.  If  the  compensation  claimed  or  offered  in  any  inch 
case  shall  exceed  fifty  pounds,  and  if  the  party  claiming  compen- 
sation desire  to  have  the  same  settled  by  arbitration,  and  signify 
snch  desire  by  notice  in  writing  to  the  promoters  of  the  under- 
taking, before  they  hare  issued  their  warrant  to  the  sheriff  to 
summon  a  jury  in  respect  of  such  lands,  under  tibe  provisiocs 
hereinafter  contained,  stating  in  such  notice  the  nature  of  the 
interest  in  respect  of  which  snch  party  claims  compensation,  and 
the  amount  or  the  compensation  so  claimed,  the  same  shall  be 
BO  settled  accordingly;  but  unless  the  party  claiming  com^ensa- 
tion  shall  as  aforesaid  sis:nify  his  desire  to  hare  the  qnestion  of 
Buch  compensation  settled  by  arbitration,  or  if  when  the  matter 
shall  have  been  referred  to  arbitration  the  arbitrators  or  thor 
umpire  shall  for  three  months  have  failed  to  make  their  or  bis 
award,  or  if  no  final  award  shall  be  made,  the  question  of  socb 
compensation  shall  be  settled  by  the  verdict  of  a  jnry,  as  hereis- 
after  provided. 

X aIV.  It  shall  be  lawful  for  any  justice,  upon  the  applieation 
of  either  party  with  respect  to  any  question  ot  disputed  compeo* 
sation  by  this  or  the  special  act,  or  any  act  incorporated  there- 
with, authorized  to  be  settled  by  two  justices,  to  summon  the 
other  party  to  appear  before  two  justices,  at  a  time  and  place  to 
be  named'  in  the  summons,  and  upon  tlie  appearance  of  toch 
parties,  or,  in  the  absence  of  any  of  them,  npon  prcwf  of  doe 
service  of  the  summons,  it  shall  be  lawful  for  such  justices  to 
hear  and  determine  such  question,  and  for  that  pnipon  to 
examine  such  parties  or  any  of  them,  and  their  witnesses,  opoa 
oath,  and  the  costs  of  every  such  inquiry  shall  be  in  the  dt»- 
cretion  of  such  justices,  and  they  shall  settle  the  amount  thereof 


8  Vict.  c.  18.  485 

XXV.  When  any  qnestion  of  disputed  compensation  by  this  Appointroent 
or  the  special  act,  or  any  act  incorporated  therewith,  aathorized  Jf|,Yn  q™*°' 
or  required  to  be  settled  by  arbitration,  shall  have  arisen,  then,  tions  are7o 
unless  both  parties  shall  concur  in  the  appointment  of  a  single  be  determined 
arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  ^  *'^**™* 
Dominate  and  appoint  an  arbitrator,  to  whom  such  dispute  shall 

be  referred;  and  every  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  promoters  of  the  undertaking  under  the 
hands  of  the  said  promoters  or  any  two  of  them,  or  of  their 
secretary  or  clerk,  and  on  the  part  of  any  other  party  under  the 
hand  of  such  party,  or  if  such  party  be  a  corporation  aggregate 
under  the  common  seal  of  such  corporation;  and  such  appoint- 
ment shall  be  delivered  to  the  arbitrator,  and  shall  be  deemed  a 
submission  to  arbitration  on  the  part  of  the  party  by  whom 
the  same  shall  be  made;  and  after  any  such  appointment  shall 
hare  been  made  neither  party  shall  have  power  to  revoke  the 
same  without  the  consent  of  the  other,  nor  shall  the  death  of 
either  party  operate  as  a  revocation;  and  if  for  the  space  of 
fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after 
a  request  in  writing,  in  which  shall  be  stated  the  matter  so 
requued  to  be  referred  to  arbitration,  shall  have  been  served  by 
the  one  party  on  the  other  party  to  appoint  an  arbitrator,  such 
last-mentioned  party  fail  to  appoint  such  arbitrator,  then  upon 
such  failure  the  party  making  the  request,  and  having  himself 
appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act  on 
behalf  of  both  parties,  and  such  arbitrator  may  proceed  to  hear 
and  determine  the  matters  which  shall  be  in  dispute,  and  in 
snch  case  the  award  or  determination  of  such  single  arbitrator 
shall  be  final. 

XXVI.  If,  before  the  matters  so  referred  shall  be  determined,  Vacancy  of 
any  arbitrator  appointed  by  either  party  die,  or  become  incapable,  S*^*^™^!)^^ 
the  party  by  whom  such  arbitrator  was  appointed  may  nominate      ^^^^ 
and  appoint  in  writing  some  other  person  to  act  in  his  place,  and 

if,  for  the  space  of  seven  days  after  notice  in  writing  from  the 
other  party  for  that  purpose,  he  fail  to  do  so,  the  remaining  or 
other  arbitrator  may  proceed  ex  parte;  and  every  arbitrator  so 
to  be  substituted  as  aforesaid  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  former  arbitrator  at  the  time  of 
such  his  death  or  disabilitv  as  aforesaid. 

XXVII.  Where  more  than  one  arbitrator  shall  have  been  ap-  Appofntment 
pointed  such  arbitrators  shall,  before  they  enter  upon  the  matters  of  umpire. 
referred  to  them,  nominate  and  appoint,  by  writing  under  their 

hands,  an  umpire  to  decide  on  any  such  matters  on  which  they 
shall  differ,  or  which  shall  be  referred  to  him  under  the  provisions 
of  this  or  the  special  act,  and  if  such  umpire  shall  die,  or  become 
incapable  to  act,  they  shall  forthwith  after  such  death  or  in- 
capacity appoint  another  umpire  in  his  place,  and  the  decision 
of  every  such  umpire  on  the  matters  so  referred  to  him  shall  be 
final. 

XXVni.  If  in  either  of  the  cases  aforesaid  the  said  arbitrap  Board  of 
tors  shall  refuse,  or  shall,  for  seven  days  after  request  of  either  IjJJJj^^iVo 


486 


APPENDIX  II. 


ft;  p-  int  an 
LiJi,  .rt'  i>n 
lu.irct  of  the 

art'itnitors,  la 
Cit-e  of  rail- 
va.v  (xiiu- 

Ir.  case  of 
death  of 
frinctc  arbl- 
tr;»r<>r  the 
natter  to  be- 
lli ii  do  novo. 

If  either 
arlninitor  r»- 
fu»c  to  act 
t!:e  orhtr  to 
prv>ceed  ex 
jKirte. 

If  arhftmtors 
fail  to  m:'ke 
their  award 
"Within 
twenty-one 
days  the 
matter  to  pro 
to  the  umpire. 


Power  of 
HrMtmtoru  to 
call  fur  books, 
Lc 


ArMtrator  or 
umpire  to 
ninkc  a  decla- 
ration. 


<'o^t8  of  arbi- 
trition  how 
to  be  borne. 


party  to  such  arbitration,  neglect  to  appoint  an  umpire,  the  Vx»ird 
of  trade,  in  anr  case  in  which  a  railway  company  »hall  be  ime 
partT  to  the  arbitration,  and  two  justices  in  any  other  case,  sbaL. 
on  tlie  application  of  either  party  to  snch  arbitration,  app«.^iiit 
an  umpire,  and  the  decision  of  such  umpire  on  the  matters  *"c 
which  the  arbitrators  shall  differ,  or  which  shall  be  referred  lu 
him  under  this  or  the  special  act,  shall  be  final. 

XXIX.  If,  when  a  single  arbitrator  shall  have  been  appoint^, 
such  arbitrator  shall  die  or  become  incapable  to  act  before  he 
shall  hare  made  his  award,  the  matters  referred  to  him  shall  t*e 
determined  by  arbitration  under  the  proWsions  of  this  or  the 
special  act  in  the  same  manner  as  if  such  arbitrator  had  not  been 
appointed. 

XXX.  If,  where  more  than  one  arbitrator  shall  hare  been 
appointed,  either  of  the  arbitrators  refuse  or  for  scren  day:* 
neglect  to  act,  the  other  arbitrator  may  proceed  ex  parte,  and  rlir 
decision  of  such  other  arbitrator  shall  be  aseffectuid  as  if  be  hftd 
been  the  single  arbitrator  appointed  by  both  parties. 

XXXI.  If,  where  more  than  one  arbitrator  shall  have  been 
appointed,  and  where  neither  of  them  shall  refuse  or  neglect  to 
act  as  aforesaid,  such  arbitrators  shall  fail  to  make  their  avard 
within  twenty-one  days  after  the  day  on  which  the  last  of  socfa 
arbitrators  shall  hare  been  appointed,  or  within  such  extended 
time  (if  any)  as  shall  have  been  appointed  for  that  purpose  by  bodi 
snch  arbitrators  under  their  hands,  the  matters  refeired  to  tbns 
shall  be  detennined  by  the  umpire  to  be  app«>inted  asaforessKi 

XXXII.  The  said  arbitrators  or  their  umpire  may  call  for  the 
production  of  any  documents  in  the  possession  or  power  of 
cither  party  whick  they  or  he  may  think  necessarr  for  deter- 
mining the  question  in  dispute,  and  may  examine  t&e  parties  or 
their  witnesses  on  oath,  and  administer  the  oaths  neeeasaiy  iat 
that  purpose. 

XXXIII.  Before  any  arbitrator  or  umpire  shall  enter  into  the 
consideration  of  any  matters  referred  to  him,  he  shall  in  the  pre- 
sence of  a  justice  make  and  subscribe  the  following  declaxatiao; 
that  is  to  say, 

**  I,  A.  B.,  do  solemnly  and  sincerelj  declare,  that  I  will  faith- 
fully and  honestly,  and  to  the  best  of  my  skill  and  ability,  hesr 
and  determine  the  matters  referred  to  me  under  the  prorisioa» 
of  the  act  {^naminff  the  special  aet"].  A.  B. 

"  Made  and  sulncribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  mide; 
and  if  any  arbitrator  or  umpire  having  made  such  declaratioa 
shall  wilmlly  act  contraxy  thereto  he  shall  be  guilty  of  a  misde- 
meanor. 

XXXIV.  All  the  costs  of  any  such  arbitration,  and  incideiit 
thereto,  to  be  settled  by  the  arbitrators,  shall  be  home  by  the 
promoters  of  the  undertaking,  unless  the  arbitraton  shall  awarti 
the  same  or  a  less  sura  than  shall  hare  been  offered  by  the  pro- 
moters of  the  undertaking,  in  which  case  each  party  shall  bear 
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his  own  OQSts  incident  to  the  arbitration,  and  the  costs  of  the 
arbitratOTB  shall  be  borne  bj  the  parties  in  eqnal  proportions. 

XXXV.  The  arbitrators  shall  delirer  their  award  in  writing  Aw«rd  to  be 
to  the  promoters  of  the  nndertaldng,  and  the  said  promoters  J«"^««^ »« 
•haU  retain  the  same,  and  shaU  forthwith,  on  demand,  at  their  of  tbruude^ 
own  expense,  furnish  a  copy  thereof  to  the  other  party  to  the  ukiug. 
arbitration,  and  shall  at  all  times,  od  demand,  produce  the  said 
award,  and  allow  the  same  to  be  inspected  or  examined  by  such 
party  or  any  person  appointed  by  him  for  that  purpose. 

XXXVL  The  submission  to  any  such  arbitration  may  be  made  nj^^f^j'^ade 
a  mle  of  any  of  the  superior  courts,  on  the  application  of  either  a  mie  o"'^  ^ 
of  the  parties.  court. 

XXXVII.  No  award  made  with  respect  to  any  question  re-  Award  not 
fierred  to  arbitratian  under  the  prorisions  of  this  or  the  special  ^^i<^  through 
act  shall  be  set  aside  for  irregularity  or  error  in  matter  of  form.   ®"^'  *"  '''""• 

XXXVIIL  Before  the  promoters  of  the  undertaking  shall  Promoters  of 
issue  their  warrant  for  summoning  a  jury  for  settling  any  case  |^,""^^^' 
of  dilated  compensation  they  shall  give  not  leas  than  ten  days'  give  nouco 
notice  to  the  other  party  of  their  intention  to  cause  such  jury  to  before  sum- 
be  aommoned,  and  in  such  notice  the  promoters  of  the  under-  moning  a 
taking  shall  state  what  sum  of  money  they  are  willing  to  gire  *^"^' 
for  the  interest  in  such  lands  sought  to  be  purchased  by  ^em 
from  such  party,  and  for  the  damage  to  be  sustained  by  him  by 
the  execution  of  the  works. 

XXXIX.  In  every  case  in  which  any  such  question  of  dis-  Warmnt  for 
pnted  compensation  shall  be  required  to  be  determined  by  the  J"*"^***'}^"'' 
▼erdict  of  a  jury  the  promoters  of  the  undertaking  shall  issue  addrc^Ud  to 
their  warrant  to  the  sheriff,  requiring  him  to  summoT\  a  jury  for  the  sheriff. 
that  purpose,  and  such  warrant  shall  be  under  the  common  seal 
of  die  promoters  of  the  undertaking  if  they  be  a  corporation,  or 
if  they  be  not  a  corporation  under  the  hands  and  seals  of  such 
pomoters  or  any  two  of  them;  and  if  such  sheriff  be  interested 
m  the  matter  in  dispute  such  application  shall  be  made  to  some 
coroner  of  the  county  in  which  the  lands  in  question,  or  some 
part  thereof,  shall  be  situate,  and  if  all  the  coroners  of  such 
comity  be  so  interested,  such  application  may  be  made  to  some 
person  having  filled  the  office  of  sheriff  or  coroner  in  such 
county,  and  who  shall  be  then  living  there,  and  who  shall  not  be 
interested  in  the  matter  in  dispute;  and  with  respect  to  the 
persons  last  mentioned  preference  shall  be  given  to  one  who 
aball  have  most  recently  served  either  of  the  said  offices;  and 
eTerr  ex-sheriff,  coroner  or  ex-coroner  shall  haye  power,  if  he 
think  fit,  to  appoint  a  deputy  or  assessor. 

XL.  Throughout  the  enactments  contained  in  this  act  relating  ProvistonR 
to  the  reference  to  a  jury,  where  the  term  "  sheriff  "  is  used,  Y'ri^r*^  ^^ 
the  proTiaions  applicable  thereto  shall  be  held  to  apply  to  ever}'  Ip^i^.  {'^ 
coroner  or  other  person  lawfully  actins  in  his  place,  and  in  every  coroner. 
^se  in  which  any  such  warrant  shall  have  been  directed  to  any 
other  person  than  the  sheriff,  such  sheriff  shall,  immediately  on 
receiving  notice  of  the  delivery  of  the  warrant,  deliver  over,  on 
application  for  that  purpose,  to  the  person  to  whom  the  same 
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cation  of  any  penon  or  penons  showing  the  neoentjr  tiienof. 
to  appoint  ana  canse  to  be  sworn  in  any  additional  nnmber  of 
constables,  at  any  place  within  the  limits  of  hia  aotfaoritjr,  at  tba 
charge  of  the  person  or  persona  by  whom  the  application  shall 
be  made,  bnt  snoject  to  the  orders  of  the  chief  constable,  and  for 
such  time  as  he  shall  think  fit ;  and  eTerr  snch  constable  shall  have 
all  the  powers,  privile^  and  daties  of  other  connty  oonstablei: 
provided  always,  that  it  shall  be  lawfnl  for  the  penon  or  penons 
on  whose  application  snch  appointment  shall  hare  been  made, 
upon  giving  one  calendar  month's  notice  in  writing  to  the  chief 
constable,  to  require  that  the  constables  so  appointed  sha^  be 
discontinued,  and  thereupon  the  chief  constable  shall  djacontinae 
such  additional  constables. 
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act: 
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8  Vict.  c.  18  (6), 

An  Act  for  consoUdaUng  in  One  Act  certain  Prtmdimi 
ugually  inserted  in  Acts  authorizing  the  taking  of  Landt 
for  Undertakings  of  a  public  Nature,   [8th  May,  1845.] 

Whebeas  it  is  expedient  to  comprise  in  one  general  act  sondiT 
provisions  usually  mtroduced  into  acts  of  parUament  reiatiTe  to 
the  acquisition  of  lands  required  for  undertakings  or  works 
of  a  public  nature,  and  to  the  compensation  to  be  made  for  the 
same,  and  that  as  well  for  the  purpose  of  avoiding  the  neoeoity 
of  repeating  such  provisions  in  each  of  the  several  acts  relatiiig 
to  snch  undertakings  as  for  ensuring  greater  nnifonnity  in  the 
provisions  themselves:  may  it  thererore  please  your  majesty 
that  it  may  be  enacted;  and  be  it  enacted  by  the  queen's  moet 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  partiament 
assembled,  and  by  the  authority  of  the  same,  that  this  act  shall 
apply  to  every  undertaking  authorized  by  any  act  which  shall 
hereafter  be  passed,  and  which  shall  authorize  the  purchase  or 
taking  of  lands  for  such  nndertakine,  and  this  act  shall  be  incor- 
porated with  such  act;  and  all  the  dauses  and  provisions  of  this 
act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by 
any  such  act,  shall  apply  to  the  undertaking  anthoriswd  thoebT, 
so  far  as  the  same  shall  be  applicable  to  such  imdertaking,  and 
shall,  as  well  as  the  clauses  and  provisions  of  every  othtf  act 
which  shall  be  incorporated  with  such  act,  form  part  of  such  act, 
and  be  construed  together  therewith  as  forming  one  act 

And  with  respect  to  the  construction  of  this  act  and  of  adi  to 
be  incorporated  therewith,  be  it  enacted  as  follows: 

II.  The  expression  **  the  special  act,"  used  in  this  act,  shall  be 
construed  to  mean  any  act  which  shall  be  hereafter  passed  which 
shall  authorize  the  taking  of  lands  for  the  nndertaking  to  whidi 
the  same  relates,  and  with  which  this  act  shall  be  so  ineonponted 

{b)  Beferred  to,  ante,  pp.  162, 154, 160. 
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as  aforesaid;  and  the  word  **  prescribed,"  used  in  this  act  in  "  prescribed:* 

reference  to  anj  matter  herein  stated,  shali  be  oonstmed  to  refer 

to  such  matter  as  the  same  shall  be  prescribed  or  provided  for 

in  the  special  act,  and  the  sentence  in  which  snch  word  shfJl 

oecor  shall  be  construed  as  if,  instead  of  the  word  *<  prescribed," 

the  expression  <*  prescribed  for  that  purpose  in  the  special  act" 

had  been  need;  and  the  eiroression  ''  the  works"  or  '*  the  nnder- 

taking  "  shall  mean  the  worKs  or  undertaking,  of  whatever  nature, 

which  shall  by  the  special  act  be  authorized  to  be  executed;  and 

the  expression  *'  the  promoters  of  the  undertaking"  shall  mean 

the  parties,  whether   company,   undertakers,   commissioners, 

trustees,  corporations,  or  private  persons,  b^  the  special  act 

onpowered  to  execute  such  works  or  undertaking. 

IIL  The  following  words  and  expressions,  both  in  this  and  the 

^jedal  act,  shall  have  the  several  meanings  hereby  assigned  to 

them,  unless  there  be  something  either  in  the  subject  or  context 

repQguant  to  snch  construction;  (that  is  to  say,) 

Words  importing  the  singular  number  only  shall  include  the 

plnnl  number,  and  wor&  importing  the  plural  number  only 

shall  include  the  singular  number: 

Words  importing  the  masculine  gender  only  shall  include 

females: 
The  word  "lands"  shall  extend  to  messuages, lands,  tene- 
ments, and  hereditaments  of  any  tenure : 
The  word  "  lease  "  shall  include  an  agreement  for  a  lease: 
The  word  "month"  shall  mean  calendar  month: 
The  expression  "  superior  courts  "  shall  mean  her  majesty's 
superior  courts  of  record  at  Westminster  or  Dublin,  as  the 
case  may  require: 
The  word  "oath"  shall  include  affirmation  in  the  case  of 
qnakers,  or  other  declaration  lawfully  substituted  for  an  oath 
in  the  case  of  any  other  persons  exempted  by  law  from  the 
necessity  of  taking  an  oath: 
The  word  "county"  shall  include  any  riding  or  other  like 
division  of  a  county,  and  shall  also  include  cotmty  of  a  city 
or  county  of  a  town: 
The  word  "  sheriff"  shall  include  under  sheriff,  or  other  legally 
competent  deputy;  and  where  any  matter  in  relation  to  any 
lands  is  required  to  be  done  by  any  sheriff,  or  by  any  clerk  of 
the  peace,  the  expression  "  the  sheriff,"  or  ^e  expression 
"  the  clerk  of  the  peace,"  shall  in  such  case  be  construed  to 
mean  the  sheriff  or  the  clerk  of  the  peace  of  the  county,  dty, 
borough,  liberty,  cin(jue  port,  or  place  where  such  lands 
shall  be  situate;  and  if  the  lAna^jTi  question,  being  the  pro- 
perty of  one  and  the  same  party,  oe  situate  not  wholly  in  one 
county,  city,  borough,  liberty,  cim^He  port,  or  place,  the  some 
expression  shall  be  construed  to  mean  the  ^eiiff  or  clerk 
of  the  peace  of  any  county,  city,  borough,  liberty,  cinque 
port,  or  place  where  any  part  of  sujh  lands  shall  be  situate: 
The  word  "justices"  shall  mean  justices  of  the  peace  acting  " JnstloM:'* 
for  the  county,  dty,  liberty,  cinque  port,  or  place  where  the 
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matter  requiring  the  cognizance  of  any  snch  jnsdoe  ahall 
arise,  and  who  shall  not  be  interested  in  the  matter;  and 
where  snch  matter  shall  arise  in  respect  of  lands  being  the 
propertj  of  one  and  the  same  party,  situate  not  whoU j  in  any 
one  county,  city,  boroagh,  liberty,  cinque  port,  or  place,  the 
same  shall  mean  a  j  nstice  acting  for  the  coonty,  dty ,  boroogfa, 
liberty,  cinqne  port,  or  place  where  any  part  of  soch  Ituds 
shall  be  sitnate,  and  wno  shall  not  be  mterested  in  such 
matter;  and  where  any  matter  shall  be  authorized  or  required 
to  be  done  by  two  justices,  the  expression  **  two  justices" 
shall  be  understood  to  mean  two  jusdoes  assembled:  and 
acting  together: 
Where  under  the  proyisions  of  this  or  the  special  act,  or  any 
act  incorporated  therewith,  any  notice  shall  be  required  to  be 
given  to  the  owner  of  any  lands,  or  where  any  act  shall  be 
authorized  or  required  to  be  done  with  the  consent  of  any 
such  owner,  the  word  **  owner"  shall  be  understood  to  mean 
any  person  or  corporation  who,  under  the  prorisionB  of  this 
or  the  special  act,  would  be  enabled  to  sell  and  convey  lands 
to  the  promoters  of  the  undertaking: 
The  expression  "  the  bank"  shall  mean  the  Bank  of  Kngjand 
where  the  same  shall  relate  to  monies  to  be  paid  or  deposited 
in  respect  of  lands  sitnate  in  England,  and  shall  mean  the 
Bank  of  Ireland  where  the  same  wall  relate  to  monies  to  be 
paid  or  deposited  in  respect  of  lands  situate  in  IreUuid. 
iV .  And  be  it  enacted,  that  in  citing  this  act  in  other  acts  of 
parliament,  and  in  legal  instruments,  it  shall  be  sufficient  to  use 
the  expression  **  The  Lands  Clauses  Consolidation  Act,  1845.'* 

y.  And  whereas  it  may  be  convenient  in  some  cases  to  incor- 
porate with  acts  of  parliament  hereafter  to  be  passed  some  portion 
only  of  the  provisions  of  this  act:  be  it  therefore  enacted,  tha^ 
for  the  purpose  of  making  any  such  incorporation,  it  shall  be 
sufficient  in  any  such  act  to  enact  that  the  clauses  of  this  act  vith 
respect  to  the  matter  so  proposed  to  be  incorporated  (describing 
sucn  matter  as  it  is  described  in  this  act  in  tne  words  introdo^ 
tory  to  the  enactment  with  respect  to  such  matter)  shall  be  in- 
corporated with  such  act,  and  thereupon  all  the  clauses  and  pto- 
visions  of  this  act  with  respect  to  the  matter  so  incorporated 
shall,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  bj 
such  act,  form  part  of  such  act,  and  snch  act  shall  be  constroed 
as  if  the  substance  of  such  clauses  and  provisions  were  set  forth 
therein  with  reference  to  the  matter  to  which  such  act  shall  rdste. 
And  vrith  respect  to  the  purchase  of  lands  by  agreement  be  it 
enacted  as  follows: 

VI.  Subject  to  the  provisions  of  this  and  the  special  act  it  shall 
be  lawful  for  the  promoters  of  the  undertaking  to  agree  with  tbe 
owners  of  any  lands  by  the  special  act  authorized  to  be  taken, 
and  which  shall  be  required  for  the  purposes  of  snch  act,  and  with 
all  parties  having  any  estate  or  interest  in  such  lands  or  by  thit 
or  the  special  act  enabled  to  sell  and  convey  the  same,  for  tbe 
absolute  purchase,  for  a  consideration  in  moneys  of  any  soch 
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lands,  or  soch  parts  thereof  as  they  shall  think  proper,  and  of  all 
estates  and  interests  in  such  lands  of  what  kind  soever. 

VII.  It  shall  be  lawfnl  for  all  parties,  being  seised,  possessed  i'arti(>9  under 
of,  or  entitled  to  any  snch  lands,  or  any  estate  or  interest  therein,  **{^jJ'/J,'/-^ 
to  sell  and  oonrey  or  release  the  same  to  the  promoters  of  the  ,^11  umi 
nodertaking,  and  to  entei*  into  all  necessary  agreements  for  that  cuuvey. 
purpose;  and  particularly  it  shall  be  lawfnl  for  all  or  any  of  the 
following  parties  so  seised,  possessed  or  entitled  as  aforesaid  so  to 
sell,  convey  or  release;  (that  is  to  say,)  all  corporations,  tenants 
in  tail  or  for  life,  married  women  seised  in  their  own  ri^ht  or 
entitled  to  dower,  guardians,  committees  of  lunatics  and  idiots, 
trustees  or  feoffees  in  trust  for  charitable  or  other  purposes,  exe- 
entors  and  administrators,  and  all  parties  for  the  time  being  en- 
titled to  the  receipt  of  the  rents  and  profits  of  any  such  lands  in 
possession  or  subject  to  any  estate  in  dower,  or  to  any  lease  for 
life  or  for  lives  and  years,  or  for  years  or  any  less  interest;  and 
the  power  so  to  sell  and  convey  or  release  as  aforesaid  may  law- 
fully be  exercised  by  all  such  parties,  other  than  married  women 
entitled  to  dower,  or  lessees  for  life,  or  for  lives  and  years,  or  for 
Tears,  or  for  any  less  interest,  not  only  on  behalf  of  themselves 
and  their  respective  heirs,  executors,  administrators  and  succes- 
sors, but  also  for  and  on  behalf  of  every  person  entitled  in  rever- 
sion, remainder  or  expectancy  after  them,  or  in  defeasance  of  the 
estates  of  such  parti^  and  as  to  such  married  women,  whether 
they  be  of  full  age  or  not,  as  if  they  were  sole  and  of  full  age, 
and  as  to  such  gnurdians,  on  behalf  of  their  wards,  and  as  to  such 
committees,  on  behalf  of  the  lunatics  and  idiots  of  whom  they  are 
the  committees  respectively,  and  that  to  the  same  extent  as  such 
wives,  wards,  lunatics  and  idiots  respectively  could  have  exercised 
the  same  power  under  the  authority  of  this  or  the  special  act  if 
they  had  respectively  been  under  no  disability,  and  as  to  such 
trostees,  executors  and  administrators,  on  behalf  of  their  cestui 
que  tru^  whether  infants,  issue  unborn,  lunatics,  femes  covert 
or  other  persons,  and  that  to  the  same  extent  as  such  cestui  que 
trusts  respectively  could  have  exercised  the  same  powers  under 
the  authority  of  this  and  the  special  act  if  they  had  respectively 
been  under  no  disability. 

VIIL  The  power  hereinafter  given  to  enfranchise  copyhold  Parties  nntier 
lands,  as  well  as  every  other  power  required  to  be  exercised  by  disability  to 
the  lord  of  any  manor  pursuant  to  the  provisions  of  this  or  the  o(her  powers. 
special  act,  or  any  act  incorporated  therewith,  and  the  power  to 
release  lands  from  any  rent,  charge  or  incumbrance,  and  to  agree 
for  the  apportionment  of  any  such  rent,  charge  or  incumbrance, 
shall  extend  to  and  may  lawfully  be  exercised  by  every  party 
hereinbefore  enabled  to  sell  and  convey  or  release  lands  to  the 
promoten  of  the  undertaking. 

IX.  The  purchase  money  or  compensation  to  be  paid  for  any  Amoant  of 
lands  to  be  purchased  or  taken  from  any  party  under  any  dis-  compensa- 
abilitjr  or  incapacity,  and  not  having  power  to  sell  or  convey  of^^JJartiPr^ 
SDch  lands  except  under  the  provisions  of  this  or  the  special  act,  under  mw- 
aud  the  compensation  to  be  paid  for  any  permanent  damage  or  abiui>  tu  be 

B.  Y 
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the  maldng  or  suuntaining  of  any  fish  pass,  gradng  or  other 
work,  if  the  compensation  claimed  in  respect  of  soch  alleged 
damage  shall  not  exceed  the  snm  of  fifty  pounds,  the  same  shall 
he  settled  hj  two  justices  of  the  peace,  bat  if  the  compensation 
shall  exceed  the  snm  of  fifty  pounds  the  same  shall  be  settled  by 
arbitration  in  accordance  with  the  provisions  of  the  Common 
Law  Procedure  Act,  1854:  provided  always,  that  no  compeiis»> 
tion  shall  be  recovered  nnder  this  section  unless  proceedings  for 
the  recovery  of  the  same  are  institnted  within  two  yean  fron 
the  date  of  the  erection  of  such  fi£h  pass,  grating  or  other  work. 
66.  Whereas  it  is  expedient  that  the  dams  or  wein  t^hieh 
have  been  constructed  by  the  Severn  Commissionera  under  ths 
provisions  of  the  Severn  Navigation  ActB^  1S42  and  1853, 
should  be  placed  under  the  same  general  law  as  is  applicable  to 
dams  or  weirs  under  the  Salmon  Fisheir  Acts,  1861  to  1873:  be 
it  therefore  enacted,  that  sections  one  hundred  and  fifty-eight, 
one  hundred  and  fifty-nine,  and  one  hundred  and  sixty  of  tibe 
Severn  Navigation  Act,  1842,  and  so  much  of  section  three  of 
the  Severn  Navigation  Act,  1853,  as  extends  thor  opeiatioa  to 
the  Tewkesbury  Weir  therein  mentioned,  be  hereby  rmaled, 
and  that  each  of  the  dams  or  weirs  constnicted  by  the  Seven 
CommiBsionen  under  the  provisions  of  the  Severn  NavigatioB 
Acts,  1842  and  1858,  respectively,  or  either  of  them,  shall  be 
deemed  a  dam  or  weir  wiUiin  the  meaning  of  the  Salman 
Fishery  Acts,  1861  to  1873,  and  the  provisions  of  the  said  scti 
shall  apply  thereto,  and  that  every  fish  pass  now  existing  in  the 
said  dams  or  wein  or  either  of  them,  or  which  may  be  coe- 
strncted  therein  nnder  the  provisions  of  this  act,  ^all  be  deemed 
a  fish  pass  within  the  meaning  of  the  Salmon  Fishery  Ads, 
1861  to  1873,  and  shall  be  maintained  in  an  efficient  state  by  the 
said  Severn  Commissioners. 

66.  Any  inspector,  or  any  person  or  persons  duly  appointed 
in  writing  by  a  board  of  conservators,  may  at  all  timet  eater 
upon  any  lands  to  inspect  any  weir,  dam,  fishing  weir,  fisfaia; 
mill-dam,  fixed  engine,  obstruction,  mill  race  or  watcnomse, 
and  any  person  either  refusing  to  admit  or  obstructing  them  or 
any  of  them  in  entering  any  such  place  or  places  shall  for  ererr 
such  offence  be  liable  to  a  penalty  of  not  exceeding  dTe  pooodi- 

67.  Ill  addition  to  the  hcence  duties  authorized  to  be  knrd 
in  a  fishery  district,  the  board  of  conservaton  m^  from  time  to 
time,  with  the  sanction  of  the  secretary  of  state,  ror  the  pnipoee 
of  defraying  the  charges  of  any  improvements  made  or  sboot  to 
be  made  for  the  purpose  of  facilitating  the  passage  of  sthDon, 
levy  additional  licence  duties  throughout  tiie  d&ict,  not  ex- 
ceeding in  any  one  year  twenty-five  per  cent,  of  the  sim  peid 
by  each  person  respectively,  and  the  said  additional  doty  shiH 
be  payable  at  the  same  time  as  and  in  addition  to  the  ordinair 
Hcence  duty,  and  shall  for  all  the  purposes  of  the  Salman 
Fishery  Acts  be  deemed  part  of  the  ordinary  licence  datr,  and 
no  licence  granted  after  the  passing  of  this  act  without  pajmcnt 
of  such  additional  duty,  if  any,  as  well  as  the  licence  duty  sp- 
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plicable  thereto,  sha]!  be  Talid:  provided,  that  notice  shall  be 
given  hj  the  board,  bj  advertiflement  in  one  or  more  local  news- 
papers, one  calendar  month  before  the  commencement  of  each 
fishing  season,  of  the  amonnt  of  snch  additional  dnty  to  be  paid 
in  addition  to  the  ordinary  licence  duties  in  force  in  each  dis- 
trict. And  the  estimate  on  which  snch  additional  dnty  is 
founded  shall  be  kept  by  the  clerk  or  other  officer  of  the  board, 
and  be  open  to  the  inspection  of  all  previons  licence  payers, 
riparian  owners,  and  persons  entitled  to  vote  within  the  district, 
at  reasonable  times  and  places  to  be  appointed  by  the  board 
before  the  oonunenoement  of  each  fishing  season. 

Past  IX.-»Gbatinos  to  pbevent  Fish  EiiTEBiKa 

Watebgoubses. 

58.  Any  board  of  conservators  after  dne  notice  to  the  owner  Omtingn  in 
or  occnpier  of  any  mill  or  other  premises,  at  the  expense  of  sndi  ^^'o^wwraw- 
board  during  such  period  as  may  be  prescribed  in  each  year,  may  ^- ^-  '^^'* 
order  to  be  placed  in  an^  watercourse,  mill  race,  cut,  leat,  or  g  j'j^' 
other  channel  for  conveymg  water  for  any  purpose  from  any  2373^  ,39^ 
liver  frequented  by  salmon  at  or  near  the  point  of  divergence  sub-l  10. 
from  and  return  to  such  river,  or  either  of  them,  or  in  any  other  Seep.  174. 
suitable  pUbM),  a  grating  of  such  form  and  dimensions  as  they 

shall  determine:  provided  always,  that  nothing  herein  contained 
diall  affect  the  liability  of  any  person  to  place  and  maintain  a 
grating  or  gratings  across  any  artificial  channel  under  the  pro- 
visioQs  of  the  thirteenth  section  of  the  Salmon  Fishery  Act, 
1861,  nor  shall  authorize  any  grating  to  be  placed  so  as  to  ob- 
struct any  channel  used  for  navigation  or  in  any  way  to  inter- 
fere with  the  effective  working  0?  any  mill. 

59.  ^  <^  cases  of  construction  of  gratings  under  the  powers  Power  to 
of  this  act,  the  secretary  of  state  may,  in  such  cases  as  he  shall  ^^^n  cban- 
deem  expedient,  cause  any  watercourse,  mill  race,  cut,  leat,  or  °^ 
other  channel  to  be  widened  at  the  expense  of  such  board  so  far  ^P'  ^'^' 
as  necessary  to  compensate  for  the  diminution  of  any  flow  of 

water  caused  by  the  erection  of  any  grating,  or  shall  take  some 
other  means  to  prevent  the  flow  of  water  being  prejudicially 
diminished  or  otherwise  injured. 

60.  A  board  of  conservators,  with  the  consent  of  the  secre-  soani  mfty 
tsiy  of  state,  may  adopt  such  means  as  he  shall  approve  for  place  gmtingra 
preventing  the  ingress  of  salmon  into  streams  in  whicn  they  or  Jt,2!mi!"  "' 
their  spawning  beds  are,  from  the  nature  of  the  channel,  liable  »       ._ 

to  be  destroy^,  but  so  tiiat  no  water  rights  used  or  enjoyed  for       ^' 
the  purposes  of  manufacture,  or  agricultural  purposes  or  drainage 
or  navijgstion,  shall  be  prejudiciuly  interfered  with  thereby. 

61.  The  owner  or  occupier  of  the  lands  adjoining  any  grating  Owner  to 
erected  under  the  authority  of  this  act,  and  the  owner  or  occu-  preienre 
pier  of  the  lands  to  which  such  watercourse,  mill  race,  cut,  leat,  ^^^^"(^"j 
or  other  channel  leads,  shall  take  all  reasonable  means  to  pre-  ^'^^*  ^'^' 
serve  the  said  gratings  from  injury,  and  to  prevent  the  same 

fxom  being  removed,  and  in  case  any  owner,  occupier,  or  other 
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person  Bhall  injure  snch  gratings,  or  remove  my  part  of  them, 
during  the  period  prescriM  for  any  snch  grating  to  be  kept  op 
hj  an^  bje-law  made  under  the  authority  of  uis  act,  or  opoi 
them  miproperly,  or  knowingly  permit  them  to  be  iDJnied  or  re> 
moTed  or  improperly  opened,  he  shall  for  every  such  iQJniy,  re- 
moral  or  improper  opening,  forfeit  and  pay  any  som  not  ezoeed- 
ing  five  pounds. 

Past  X.~Leoal  Prockdubk 

62.  All  penalties  imposed  by  the  Salmon  fishery  Acta,  1861 
to  1873,  or  by  any  bye-taw  made  in  pursuance  of  this  act,  and 
all  sums  of  money,  costs  and  expenses  by  the  said  acts  or  either 
of  them  directed  to  be  recovered  in  a  summary  manner,  may  be 
recovered  within  six  months  after  the  commission  of  the  offence 
before  two  justices,  in  manner  directed  by  an  act  passed  in  the 
eleventh  and  twelfth  years  of  the  reign  of  her  present  majesty 
Queen  Victoria,  chapter  forty-three^  intituled  '*  An  Act  to  fadli- 
tate  the  performance  of  the  duties  of  Justices  of  the  Peaee  out 
of  sessions  within  England  and  Wales,  with  reelect  to  sommsxy 
conviction  and  orders,"  or  of  any  act  amending  the  same.   And 
all  moneys  received  and  penalties  recovered  under  the  said  acts 
or  any  of  them  on  the  complaint  of  a  board  of  oonservatan,  or 
of  any  officer  of  or  a  person  anthorized  by  a  board  of  cooser- 
rators,  shall  be  paid  to  the  board  of  conservators  for  the  district, 
to  be  applied  by  them  for  the  purposes  of  the  Salmon  Fisherr 
Acts,  1861  to  1873  (unless  the  court  for  some  special  ressoD 
otherwise  order). 

63.  The  clerk,  secretary,  or  other  officer  where  there  is  no 
clerk,  of  every  board  of  conservators  shall  prepare  and  forvant 
to  the  home  office,  before  such  date  as  the  secretary  of  stsle 
shall  from  time  to  time  appoint,  an  annual  retum  in  soch  foia 
and  made  up  to  such  date  as  the  secretary  of  state  dtsll  fron 
time  to  time  appoint.  Such  return  shall  contain  such  infotmsr 
tion  as  the  said  secretary  of  state  shall  from  time  to  time  require; 
and  any  such  person  refusine  or  neglecting  to  make  such  nton 
shall  be  liable  to  a  praialtydE  not  exioeeding  one  pound  for  evoT 
such  refusal  or  neglect. 

64.  The  provisions  of  the  Bocumentary  Evidence  Ac^  ISfiS, 
shall  apply  to  a  scale  of  licences  approved  by  the  seoetsrr  of 
state,  in  pursuance  of  the  said  Salmon  Fishery  Act,  1865,  or 
this  act,  m  the  same  manner  as  if  such  scale  so  approved  si 
aforesaid  were  an  order  or  regulation  issued  by  snch  secretarj  of 
state,  and  the  production  of  a  copy  of  such  scale  of  licences,  pB^ 
•porting  to  be  certified  to  be  a  correct  oopy  of  such  scale,  br  aoj 
person  einpowered  to  certify  the  same  in  pursuance  of  the  Docu- 
mentary Evidence  Act,  shall  be  evidence  that  such  scale  )ai 
been  approved  of,  and  that  all  the  steps  required  by  the  Sslmoe 
Fishery  Act,  1865,  or  this  act,  relating  to  the  foimstioD  «» 
approval  of  such  scale  have  been  taken. 

65.  The  eighteenth,  nineteenth,  and  thirfy-fifth  aeelioBS  of 
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the  Salmon  Fiaheiy  Aet,  1861,  and  tbe  fourteenth,  twentieth, 
twentf-foorth,  twenty-eixth,  and  thirtieth  sections,  the  first  and 
second  sob-sections  of  the  thirtj-fonrth  section,  and  the  first 
schedule  of  the  Salmon  Fishery  Act,  1865,  are  hereby  repealed, 
except  8D  far  as  relates  to  anything  done  or  in  the  coarse  of 
being  completed  nnder  the  same  respectiTely. 
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S.  F.  Aa, 
1801.  J.  90. 
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SCHEDULES. 

FiBST  SCHBDULS. 

Untn  qf  JVomination  Paper, 
Fidiery  District. 

I  the  nndenigned of do  hereby  nominate  [^.  B. 

of in  the  county  of Esc^nire,  C.  b.  of in  the 

coimty  of fisherman]  for  election  as  additional  members 

of  the  boazd  of  oonserrators  of  the  — —  Fishery  District  under 
the  prorisions  of  the  Salmon  Fisheiy  Act,  1873. 

(Signed) 

To 

Betuming  officer  for  such  election. 
Dited  this day  of 187—. 


<See  p.  46. 


Second  Sohbdule. 

Form  of  VoHng  Paper, 
Fisheiy  District 


1 

VambaroCYotliig 
Paper. 

Ksme  and  AMnm  of 
Voter. 

Komberof 
Votes. 

DireetUmi  to  the  Voter, 

The  Toter  must  write  his  initials  against  the  name  of  every 
person  for  whom  he  votes,  and  insert  the  number  of  votes  he 
intends  to  give  to  each  candidate  voted  for,  and  must  sign  this 
paper  in  the  presence  o^  and  it  must  be  attested  by,  a  witness. 

If  the  voter  cannot  write  he  must  affix  his  mark,  but  such 
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snch  trnstees  as  aforesaid,  as  compensation  for  anj  in j  air,  in- 
conTenience,  or  annoyance  which  he  may  be  considered  to  sustain, 
independently  of  the  actual  valne  of  the  lands  to  be  taken,  and 
of  the  damage  occasioned  to  the  lands  held  therewith,  by  reason 
of  the  taking  of  such  lands  and  the  making  of  Uie  works. 

LXXIV.  Where  any  pnrchase-moner  or  compensation  paid 
into  the  bank  nnder  the  provisions  of  this  or  the  special  act  shall 
have  been  paid  in  respect  of  any  lease  for  a  life  or  Utcs  or  years, 
or  for  a  life  or  lives  and  yearsi  or  any  estate  in  lands  leaatban 
the  whole  fee  simple  thereof,  or  of  any  reversion  dependent  on 
any  such  lease  or  estate,  it  shall  be  lawful  for  the  Court  of  Chan- 
cery in  England  or  the  Conrt  of  Exchequer  in  Ireland,  on  the 
petition  of  any  party  interested  in  such  money,  to  order  that  the 
same  shall  be  laid  out,  invested,  accumulated,  and  paid  in  such 
manner  as  the  said  court  may  consider  will  give  to  the  parties 
interested  in  such  money  the  same  benefit  there&om  as  they 
might  lawfully  have  had  from  the  lease,  estate,  or  reversioD  in 
respect  of  which  such  money  shall  have  been  paid,  or  as  near 
thereto  as  may  be. 

LXXV.  Upon  deposit  in  the  bank  in  manner  hereinbefore 
provided  of  the  purchase-money  or  compensation  agreed  or 
awarded  to  be  paid  in  respect  of  any  lands  purchased  or  taken 
by  the  promoters  of  the  undertaking  under  the  provisions  of  this 
or  the  special  act  or  any  act  incorporated  therewith,  the  owner 
of  such  lands,  including  in  such  term  all  parties  by  this  act 
enabled  to  sell  or  convey  lands,  shall,  when  required  so  to  do  by 
the  promoters  of  the  undertaking,  duly  convey  such  lands  to  the 
promoters  of  the  undertaking,  or  as  they  shall  direct ;  and  in 
defanlt  thereof,  or  if  he  fail  to  adduce  a  good  title  to  snch  lands 
to  their  satisfaction,  it  shall  be  lawful  for  the  promoters  of  the 
undertaking,  if  they  think  fit,  to  execute  a  deed  poll  under  their 
common  seal  if  they  be  a  corporation,  or  if  they  be  not  a  corpo- 
ration under  the  hands  and  seals  of  the  promoters,  or  any  two  of 
them,  containing  a  description  of  the  lands  in  respect  (k  whirh 
snch  default  shall  be  made,  and  reciting  the  purchase  or  taking 
thereof  by  the  promoters  of  the  undertaking,  and  the  names  of 
the  parties  from  whom  the  same  were  purchased  or  taken,  and 
the  deposit  made  in  respect  thereof,  and  declaring  the  fart  of 
such  defanlt  having  been  made,  and  snch  deed  poll  shall  he 
stamped  with  the  stamp  duty  which  would  have  been  pajabte 
upon  a  conveyance  to  the  promoters  of  the  undertaking  of  the 
lands  described  therein;  and  thereupon  all  the  estate  and  interest 
in  snch  lands  of  or  capable  of  being  sold  and  conveyed  bj  the 
party  between  whom  and  the  promoters  of  the  undertaking  sach 
agreement  shall  have  been  come  to,  or  as  between  whom  and  the 
promoters  of  the  undertaking  such  purchase-money  or  coroiwMS- 
tion  shall  have  been  determined  by  a  jury,  or  by' arbitrate,  or 
bv  a  surveyor  appointed  by  two  justices  as  herein  proTided,  aiwl 
siiall  have'  been  deposited  as  aforesaid,  shall  vest  absolotelr  in 
the  promoters  of  the  undertaking,  and  as  against  such  parties, 
and  all  parties  on  behalf  of  whom  they  are  hereinbefore  enablod 
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to  sell  and  coove^,  the  promoters  of  the  undertaking  shall  be 
entitled  to  immediate  possession  of  such  lands. 

LXXVL  If  the  owner  5f  anr  snch  lands  purchased  or  taken 
hv  the  promoters  of  the  undertaking,  or  of  anv  interest  therein, 
on  tender  of  the'  purchase-monej  or  compensation  either  agreed 
or  awarded  to  be  paid  in  respect  thereof,  refuse  to  accept  the 
same,  or  neglect  or  fail  to  make  out  a  title  to  snch  lands,  or  to 
the  interest  therein  claimed  by  him,  to  the  satisfaction  of  the 
promoters  of  the  undertaking,  or  if  he  refuse  to  convey  or  release 
such  lands  as  directed  bj  the  promoters  of  the  undertaking,  or 
if  an  J  snch  owner  be  absent  from  the  kingdom,  or  cannot  after 
diligent  inquiry  be  found,  or  fail  to  appear  on  the  inquiry 
before  a  juiy,  as  herein  proyided  for,  it  shall  bo  lawful  for  the 
promoters  of  the  undertaking  to  deposit  the  purchase  money  or 
compensation  payable  in  respect  oi  such  lands,  or  any  interest 
therein,  in  the  bank,  in  the  name  and  with  the  pririty  of  the 
accoontant-general  of  the  Court  of  Chancery  in  England  or  the 
Court  of  Exchequer  in  Ireland,  to  be  placed,  except  in  the  cases 
herein  otherwise  provided  for,  to  his  account  there,  to  the  credit 
of  the  parties  interested  in  such  lands  (describing  them  so  far 
as  the  promoters  of  the  undertaking  can  Mo),  subject  to  the 
control  and  disposition  of  the  said  court. 

LXXVn.  Upon  any  such  deposit  of  money  as  last  aforesaid 
Veing  made  the  cashier  of  the  bank  shall  give  to  the  promoters 
of  the  undertaking,  or  to  the  party  paying  in  such  money  by 
their  direction,  a  receipt  for  such  money,  specifying  therein  for 
what  and  for  whose  use  (described  as  aforesaid)  the  same  shall 
have  been  received,  and  in  respect  of  what  purchase  the  same 
shall  hare  been  paid  in ;  and  it  shall  be  lawful  for  the  promoters 
of  the  undertaking,  if  they  think  fit,  to  execute  a  deed  poll 
under  their  common  seal  if  they  be  a  corporation,  or  if  they  be 
not  a  corporation  under  the  hands  and  seals  of  the  said  pro- 
moters, or  any  two  of  them,  containing  a  description  of  the 
lands  in  respect  whereof  such  deposit  shall  have  been  made,  and 
declaring  the  circumstances  under  which  and  the  names  of  the 
parties  to  whose  credit  such  deposit  shall  have  been  made,  and 
such  deed  poll  shall  be  stamped  with  the  stamp  duty  which 
would  have  been  payable  upon  a  conveyance  to  the  promoters  of 
the  undertaking  of  the  lands  described  therein:  and  thereupon 
all  the  estate  and  interest  in  such  lands  of  the  parties  for  whose 
use  and  in  respect  whereof  such  purchase-money  or  compensa- 
tion shall  have  been  deposited  shall  vest  absolutely  in  the  pro- 
moters of  the  undertaking,  and  as  against  snch  parties  they  shall 
be  entitled  to  immediate  possession  of  such  lands. 

LXXVni.  Upon  the  application  by  petition  of  any  party 
making  claim  to  the  money  so  deposited  as  last  aforesaid,  or  any 
part  thereof,  or  to  the  lands  in  respect  whereof  the  same  shall 
nave  been  so  deposited,  or  any  part  of  such  lands,  or  any  in- 
terest in  the  same,  the  said  Oourt  of  Chancery  in  England  or 
the  Court  of  Exchequer  in  Ireland,  may,  in  a  summary  way,  as 
to  such  court  shall  seem  fit,  order  such  money  to  be  laid  out  or 
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ini^ested  in  the  pablic  fundfi,  or  may  order  diairibatkm  diereof. 
or  parment  of  the  dividends  thereof,  according  to  the  reepecti^  - 
estates,  titles,  or  interests  of  the  puties  mal^ig  claim  to  sacb 
monej  or  lands,  or  anj  fiait  thereof,  and  maj  make  todi  other 
order  in  the  premises  as  to  snch  court  shall  seem  fit. 
p.t^.v  in  i**^       LXXIX.  If  any  question  arise  respecting  the  title  to  the 
r  .'..Ii  r,.!"^    lands  in  respect  wLereof  snch  monies  shall  have  been  so  paid  or 
deposited  as  aforesaid,  the  parties  respactlTely  in  possession  of 
saeh  lands,  as  being  the  owners  thereof,  or  in  receipt  of  the 
rents  of  snch  lands,  as  being  entitled  thereto  at  the  time  of  snch 
lands  being  purchased  or  taken,  shall  be  deemed  to  have  been 
lawfully  entitled  to  snch  lands,  until  the  oontruy  be  shown  u> 
the  satisfaction  of  the  court;  and  unless  the  oontrsrr  be  shown 
as  aforesaid,  the  parties  so  in  possession,  and  all  parties  claiming 
under  them,  or  consistently  with  their   possession,  shall  be 
deemed  entitled  to  the  money  so  deposited,  and  to  the  diTidends 
or  interest  of  the  annuities  or  securities  purchased  therewith,  and 
the  same  shall  be  paid  and  applied  accordingly. 
«t«  in  ca««s      LXXX.  In  all  cases  of  monies  deposited  in  the  bank  under 
the  prorisions  of  this  or  the  special  act,  or  an  act  tnoorpocmted 
therewith,  except  ^here  such  monies  shall  hate  been  so  de* 
po6ited  by  reason  of  the  wilful  refusal  of  any  party  entitled 
thereto  to  receive  the  same,  or  to  conrey  or  release  the  lands  in 
respect  whereof  the  same  shall  be  payable,  or  bv  reason  of  the 
wilful  neglect  of  any  party  to  make  out  a  good  title  to  the  Issd 
required,  it  shall  be  lawful  for  the  Court  of  Chancery  in  £b^ 
land  or  the  Court  of  Exchequer  in  Ireland  to  order  the  costs  of 
the  following  matters,  including  therein  all  reasonable  diarget 
and  expenses  incident  thereto,  to  be  paid  by  the  promoteit  of 
the  undertaking;  (that  is  to  say,)  tbe  costs  of  the  por^ase  or 
taking  of  the  lands,  or  which  shall  have  been  incnned  in  oob- 
sequence  thereof,  oUier  than  snch  costs  as  are  hereut  otherwise 
provided  for,  and  the  costs  of  the  inTestment  of  snch  monies  in 
government  or  real  securities,  and  of  the  reinvestment  thoeof 
m  the  purchase  of  other  lands,  and  also  the  eoats  of  obtaining 
the  proper  orders  for  any  of  the  purposes  aforesaid,  and  of  the 
orders  for  the  pavment  of  the  dividends  and  interest  of  the 
securities  upon  which  such  monies  shall  be  invested,  and  for  the 
payment  out  of  court  oi  the  principal  of  such  mooies,  or  of  tlie 
securities  whereon  the  same  shall  be  invested,  and  of  ail  vto- 
ceedings  relating  thereto^  except  such  as  are  occasioned  by  lin- 
gation  between  adverse  claimants:  provided  always,  that  the 
costs  of  one  application  only  for  reinvestment  in  land  shall  be 
allowed,  unless  it  shall  appear  to  the  Court  of  Chaocerr  in 
England  or  the  Court  of  Exchequer  in  Ireland  that  it  is  for  the 
benefit  of  the  parties  interested  in  the  said  monies  that  the  same 
should  be  invested  in  the  purchase  of  lands,  in  different  smu 
and  at  different  times,  in  which  case  it  shall  be  lawful  for  the 
court,  if  it  think  fit,  to  order  the  costs  of  any  such  investments 
to  be  paid  by  the  promoters  of  the  undertaking. 
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And  with  respect  to  the  ooDTejances  of  lands,  be  it  enacted  as    Omrtyanet* 
follows : 

LXXXL  ConTcyances  of  lands  to  be  porchased  under  the 
providons  of  this  or  the  special  act,  or  any  act  incorporated 
therewith,  maj  be  according  to  the  forms  in  the  schednles  (A.) 
and  (B.)  respectively  to  this  act  annexed,  or  as  near  thereto  as 
the  drcomstances  of  the  case  will  admit,  or  by  deed  in  anv  other 
form  which  the  promoters  of  the  undertaking  may  think  £t;  and 
all  oonreyances  made  according  to  the  forms  m  the  said  schedules 
or  as  near  thereto  as  the  circumstances  of  the  case  will  admit 
shall  be  effectual  to  vest  the  lands  thereby  conyeyed  in  the  pro- 
moters of  the  undertaking,  and  shall  operate  to  merge  all  terms 
of  years  attendant  by  express  declaration,  or  by  construction  of 
law,  on  the  estate  of  interest  so  thereby  conveyed,  and  to  bar 
and  to  destroy  all  such  estates  tail,  and  all  other  estates,  rights, 
tiUes,  remainders,  reversions,  limitations,  trusts,  and  interests 
whatsoever,  of  and  in  the  lands  comprised  in  such  conveyances 
which  shall  have  been  purchased  or  compensated  for  by  the 
condderation  therein  mentioned;  but  although  terms  of  years 
be  thereby  merged,  they  shall  in  equity  afford  Uie  same  pro- 
tection as  if  they  had  been  kept  on  foot,  and  assigned  to  a 
trustee  for  the  promoters  of  the  undertaking  to  attend  the  re- 
version and  inheritance. 

LXXXII.  The  costs  of  all  such  conveyances  shall  be  borne 
bv  the  promoters  of  the  undertaking,  and  such  costs  shall  in- 
clude all  charges  and  expenses  incurred,  on  the  part  as  well  of 
the  seller  as  of  the  purchaser,  of  all  conveyances  and  assurances 
of  any  such  lands,  and  of  any  outstanding  terms  or  interests 
therein,  and  of  deducing,  evidencing,  and  verifying  the  title  to 
such  lands,  terms,  or  interests,  and  of  making  out  and  furnishing 
sndi  abstracts  and  attested  copies  as  the  promoters  of  the  under- 
taking may  require,  and  all  other  reasonable  expenses  incident 
to  the  investigation,  deduction  and  verification  of  such  title. 

LXXXHL  If  the  promoters  of  the  undertaking  and  the  party 
entitled  to  any  such  costs  shall  not  agree  as  to  the  amount 
thereof,  such  costs  shall  be  taxed  by  one  of  the  taxing  masters 
of  the  Court  of  Chancery  or  by  a  master  in  Chancery  in  Ireland, 
Dpon  an  order  of  the  same  court,  to  be  obtaiDcd  upon  petition  in 
a  summary  way  by  either  of  the  parties;  and  the  promoters  of 
the  undertaking  shall  pay  what  the  said  master  shall  certify  to 
be  due  in  respect  of  such  costs  to  the  party  entitled  thereto,  or  in 
default  thereof  the  same  may  be  recovered  in  the  same  way  as 
any  other  costs  payable  under  an  order  of  the  said  court,  or  the 
same  may  be  recovered  by  distress  in  the  manner  hereinbefore 
provided  in  other  cases  of  oosts;  and  the  expense  of  taxing  such 
costs  shall  be  borne  by  the  promoters  of  the  undertaking,  unless 
npon  snch  taxation  one-sixth  part  of  the  amount  of  such  costs 
fhall  be  disallowed,  in  which  case  the  costs  of  such  taxation 
shall  be  borne  by  the  party  whose  costs  shall  be  so  taxed,  and 
the  amount  thereof  shall  be  ascertained  by  the  said  master,  and 
dedacted  by  him  accordingly  in  his  certificate  of  such  taxation. 
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the  jorj  shall  be  given  for  a  greater  sum  than  the  sum  preiioaalr 
offered  by  the  promoters  of  the  nndertaking,  all  the  costs  of  such 
inquiry  shall  be  borne  bj  the  promoters  of  the  undertaking;  but 
if  the  verdict  of  the  jnrj  be  given  for  the  same  or  a  less  sum  than 
the  sam  previously  offered  by  the  promoters  of  the  undertaking, 
or  if  the  owner  of  the  lands  shall  have  failed  to  appear  at  the 
time  and  place  appointed  for  the  inquiry,  having  received  doe 
notice  thereof,  one  half  of  the  costs  of  summoning,  impanneUipg. 
and  returning  the  jury,  and  of  taking  the  inquiry  and  recording 
the  verdict  and  judgment  thereon,  in  case  such  verdict  shall  b« 
tnken,  shall  be  defrayed  by  the  owner  of  the  lands,  and  the 
other  half  hj  the  promoters  of  the  undertaking,  and  each  psitr 
shall  bear  his  own  costs,  other  than  as  aforesaid,  incident  to  sach 
inquiry. 

Lll.  The  costs  of  any  such  inquirv  shall,  in  case  of  differenrc, 
be  settled  by  one  of  the  masters  of  tlie  Court  of  Queen*8  Bench 
of  England  or  Ireland,  according  as  the  lands  are  situate,  on  the 
application  of  either  party,  and  such  costs  shall  include  all 
reasonable  costs,  charges,  and  expenses  incurred  in  summoning, 
impannelling,  and  returning  the  jury,  taking  the  inqniiy,  the 
attendance  of  witnesses,  the  employment  of  counsel  and  attoraies, 
recording  the  verdict  and  judgment  thereon,  and  otherwise  inci- 
dent  to  such  inquirv. 

LIII.  If  any  such  costs  shall  be  payable  by  the  promoten  of 
the  undertaking,  and  if  within  seven  days  after  demand  socfa 
costs  be  not  paid  to  the  party  entitled  to  receive  the  same,  tbej 
shall  be  recoverable  by  distress,  and  on  application  to  any  justice 
he  shall  issue  his  wairant  accordingly ;  and  if  any  such  co8t&  absll 
be  payable  by  the  owner  of  the  lands  or  of  any  interest  therein, 
the  same  may  be  deducted  and  retained  by  the  promoters  of  the 
undertaking,  out  of  any  money  awarded  by  the  juiy  to  soch 
owner,  or  determined  by  the  valuation  of  a  surveyor  under  the 
provision  hereinafter  contained ;  and  the  payment  or  deposit  of 
the  remainder,  if  anv,  of  such  money  shall  be  deemed  payment 
and  satisfaction  of  tbe  whole  thereof  or  if  such  costs  shall  exceed 
the  amount  of  the  money  so  awarded  or  determined,  the  excess 
shall  be  recoverable  by  distress,  and  on  application  to  any  justice 
he  shall  issue  his  warrant  aceordingly. 

LIV.  If  either  party  desire  any  'such  question  of  diluted 
compensation  as  aforesaid  to  be  tried  before  a  special  jniy,s«Ji 
question  shall  be  so  tried,  provided  that  notice  of  such  desbe,  if 
coming  from  the  other  party,  be  given  to  the  promoten  of  dw 
undertaking  before  they  have  issued  their  warrant  to  the  sheriff; 
and  for  that  purpose  tibie  promoters  of  the  undertaking  shall  bj 
their  warrant  to  the  shenff  require  him  to  nominate  a  ^wcial 
jury  for  such  trial ;  and  thereupon  the  sheriff  shall,  as  soon  ss 
conveniently  may  be  after  the  receipt  by  him  of  such  wainst, 
summon  both  the  parties  to  appear  before  him,  by  themselves  or 
their  attomies,  at  some  convenient  time  and  place  appointeii  bj 
him  for  the  purpose  of  nominating  a  special  i  nry  (not  bein^  l<^ 
than  five  nor  more  than  eight  days  from  the  service  of  sadi 
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flanmioiti) ;  and  at  the  place  and  time  so  appointed  the  sheriff 
ahall  proceed  to  nominate  and  strike  a  special  jnry,  in  the  manner 
in  which  snch  jnries  shall  be  required  by  the  laws  for  the  time 
beiii^  in  force  to  be  nominated  or  struck  by  the  proper  officers 
of  tiie  superior  courts,  and  the  sheriff  shall  appoint  a  day»  not 
later  than  the  eighth  day  after  striking  of  such  jury,  for  the 
parti«a  or  their  agents  to  appear  before  him  to  reduce  the  number 
a£  such  jury,  and  thereof  shall  give  four  days'  notice  to  the 
partiee;  and  on  the  day  so  appointed  the  sheriff  shall  proceed  to 
rednce  the  said  special  jury  to  the  number  of  twenty,  in  the 
manner  used  and  accustomed  by  the  proper  officers  of  the  supe- 
rior courts. 

I«V.  The  special  jury  on  such  inquiry  shall  consist  of  twelve 
of  the  said  twenty  who  shall  first  appear  on  the  names  being 
called  over,  the  parties  having  their  lawful  challenges  against 
any  of  the  said  jurymen ;  and  if  a  full  jury  do  not  appear,  or  if 
after  such  challenges  a  full  juiy  do  not  remain,  then,  upon  the 
application  of  either  party,  the  sheriff  shall  add  to  the  list  of 
snch  jury  the  names  of  any  other  disinterested  persons  qualified 
to  act  as  special  or  common  jurymen,  who  shall  not  have  been 
prevjoualy  struck  off  the  aforesaid  list,  and  who  may  then  be 
attending  the  court,  or  can  speedily  be  procured,  so  as  to  com- 
plete SQch  jury,  all  parties  having  their  lawful  challenges  against 
such  persons ;  and  the  sheriff  shall  proceed  to  the  tnal  and  ad- 
judication  of  the  matters  in  question  by  such  jury,  and  snch 
trial  shflJl  be  attended  in  all  respects  with  the  like  incidents  and 
conaeqaences,  and  the  like  penalties  shall  be  applicable,  as  herein- 
before provided  in  the  case  of  a  trial  by  common  jury. 

LVX  Any  other  inquiry  than  that  for  the  trial  of  which  such 
special  jury  may  have  been  struck  and  reduced  as  aforesaid  may 
be  tried  by  such  jury,  provided  the  parties  thereto  respectively 
shallgiTe  their  consent  to  snch  trial. 

Lvll.  No  juryman  shall,  without  his  consent,  be  summoned 
or  required  to  attend  any  such  proceeding  as  aforesaid  more 
than  once  in  any  year. 

LVHL  The  purchase-money  or  compensation  to  be  paid  for 
any  landa  to  be  purchased  or  taken  by  the  promoters  of  the 
undertaking  from  any  party  who,  by  reason  of  absence  from  the 
kingdom,  is  prevented  from  treating,  or  who  cannot,  after  dili- 
gent inquiry,  be  found,  or  who  shall  not  appear  at  the  time  ap- 
pointed for  the  inquiry  before  the  jury  as  hereinbefore  provided 
for,  after  due  notice  thereof,  and  the  compensation  to  be  paid 
for  any  permanent  injury  to  such  lands  shall  be  such  as  shall  be 
detennined  by  the  valuation  of  such  able  practical  surveyor  as 
two  jnstices  shall  nominate  for  that  purpose  as  hereinafter  men- 
tioned. 

LIX.  Upon  application  by  the  promoters  of  the  undertaking 
to  two  jnstices,  and  upon  such  pr(X)f  as  shall  be  satisfactory  to 
them  that  any  snch  party  is,  by  reason  of  absence  from  the 
kingdom,  prevented  from  treating,  or  cannot  after  diligent  in- 
qairy  be  found,  or  that  any  such  party  failed  to  appear  on  such 
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inquiiy  before  a  jnry  as  aforesaid,  after  doe  notice  to  him  for 
that  pnrpose,  sach  justices  shall,  bj  wridng  under  their  hands, 
nominate  an  able  practical  snrreyor  for  detenniidng  snch  com- 
pensation as  aforesaid,  and  snch  snryeyor  shall  detennine  the 
same  accordingly,  and  shall  annex  to  Ins  Talnafcion  a  declsrarion 
in  writing  subscribed  hj  him  of  the  conectnees  thereof. 

T.Y  Before  snch  surveyor  shall  enter  upon  the  dntj  of  msldng 
snch  raluation  as  aforesaid,  he  shall,  in  the  presence  of  sodi  jus- 
tices, or  one  of  them,  make  and  subscribe  the  declaradon  fdUow- 
ing  at  the  foot  of  snch  nomination ;  (that  is  to  say,) 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faitfa- 
f  nlly,  impartially  and  honestly,  according  to  the  best  of  my  skill 
and  ability,  execute  the  duty  of  making  the  valuation  hereby 
referred  to  me. 

A.B. 
"  Made  and  subscribed  in  the  presence  of  ,** 

And  if  any  sunreyor  shall  corruptly  make  such  declaration,  or 
having  made  snch  declaration  shall  wilfully  act  contrary  thereto, 
bo  shall  be  guilty  of  a  misdemeanor. 

LXI.  The  said  nomination  and  declaration  shall  be  snnexcd 
to  the  valuation  to  be  made  by  such  surveyor,  and  shall  be  jat- 
served  together  therewith  by  the  promoters  of  the  nndeitakiog. 
and  they  shall  at  all  times  produce  the  said  valuation  and  other 
documents,  on  demand,  to  the  owner  of  the  lands  comprised  in 
snch  valuation,  and  to  all  other  parties  interested  thereuL 

LXII.  All  the  expenses  of  and  incident  to  every  sndi  valssp 
tion  shall  be  borne  by  the  promotera  of  the  undertaking. 

LXIII.  In  estimating  the  purchase-money  or  compensstioo  to 
be  paid  by  the  promoters  of  the  undertaking  in  any  of  the  cssrs 
aforesaid,  regard  shall  be  had  by  the  justices,  arbitrators  or  sor^ 
veyors,  as  the  case  may  be,  not  only  to  the  value  of  the  knd  to 
be*  purchased  or  taken  by  the  promoters  of  the  undertaking,  bot 
also  to  the  damage,  if  any,  to  be  sustained  by  the  owner  at  tb« 
lands  by  reason  of  the  severing  of  the  lands  taken  from  the  other 
lands  of  such  owner,  or  otherwise  injuriously  affecting  socfa 
other  lands  by  the  exercise  of  the  powers  of  this  or  the  specUl 
act,  or  any  act  incorporated  therewith. 

LXIV.  When  the  compensation  payable  in  respect  of  sdt 
lands,  or  any  interest  therein,  shall  have  been  ascertained  by  the 
valuation  of  a  surveyor,  and  deposited  in  the  bank  under  the 
provisions  herein  contained,  by  reason  that  the  owner  of  or  psrtv 
entitled  to  convey  such  lands  or  such  interest  therein  ss  sfore- 
said  conld  not  be  found  or  was  absent  from  the  kingdom,  if  socb 
owner  or  partv  shall  be  dissatisfied  with  snch  valuation  it  shsll 
be  lawful  for  him,  before  he  shall  have  applied  to  the  Coort  of 
Chancery  for  payment  or  investment  of  the  monies  so  deposite<i 
nnder  the  provisions  herein  contained  by  notice  in  writing  to  the 
promoters  of  the  undertaking,  to  require  the  question  of  such 
compensation  to  Ije  submitted  to  arbitration,  and  thereupon  the 
same  shall  be  so  submitted  accordingly,  in  the  same  manner  u 
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in  otjicr  cases  of  dironted  oompensatioxi,  hereinbefore  anthorized 
or  required  to  be  submitted  to  arbitration. 

LXV.  The  question  to  be  submitted  to  the  arbitrators  in  the 
case  last  aforesaid  shall  be,  whether  the  said  sum  so  deposited  as 
aforesaid  bj  the  promoters  of  the  undertaking  was  a  sufficient 
sum,  or  whether  any  and  what  further  sum  ought  to  be  paid  or 
depoeited  by  them. 

IiX VI.  If  the  arbitrators  shall  award  that  a  further  sum  ought 
to  be  paid  or  deposited  by  the  promoters  of  the  undertaking,  they 
shall  pay  or  deposit,  as  the  case  may  require,  such  further  sum 
within  fourteen  days  after  the  making  of  such  award,  or  in  de- 
fault thereof  the  same  may  be  enforced  by  attachment,  or  re- 
covered with  costs  by  action  or  suit  in  any  of  ^e  superior 
courts. 

LXYn.  If  the  arbitrators  shall  determine  that  the  sum  so 
deposited  was  sufficient,  the  costs  of  and  incident  to  such  arbi- 
tration, to  be  determined  by  the  arbitrators,  shall  be  in  the  dis- 
cietioo  of  the  arbitrators,  but  if  the  arbitrators  shall  determine 
that  a  further  sum  ought  to  be  paid  or  deposited  by  the  pro- 
moters of  the  undertaking,  all  the  costs  of  and  incident  to  the 
arbitration  shall  be  borne  by  the  promoters  of  the  undertaking. 

LXyin.  If  any  party  shall  be  entitled  to  any  compensation 
in  respect  of  any  lands,  or  of  any  interest  therein,  which  shall 
hare  been  taken  for  or  injuriously  affected  by  the  execution  of 
the  works,  and  for  which  the  promoters  of  the  undertaking  shall 
not  have  made  satisfaction  under  the  provisions  of  this  or  the 
special  act,  or  any  act  incorporated  therewith,  and  if  the  com- 
pensation claimed  in  such  case  shall  exceed  the  sum  of  fifty 
pounds,  such  party  may  have  the  same  settled  either  by  arbitra- 
tion or  by  the  verdict  of  a  inry,  as  he  shall  think  fit ;  and  if 
such  party  desire  to  have  the  same  settled  by  arbitration,  it 
shall  be  lawful  for  him  to  give  notice  in  writing  to  the  promoters 
of  the  undertaking  of  such  his  desire,  stating  m  such  notice  the 
nature  of  the  interest  in  such  lands  in  respect  of  which  he  claims 
compensation,  and  the  amount  of  the  compensation  so  claimed 
therein  ;  and  unless  the  promoters  of  the  undertaking  be  willing 
to  pay  the  amount  of  compensation  so  claimed,  and  shall  enter 
into  a  written  agreement  for  that  purpose  within  twenty-one 
days  after  the  receipt  of  any  such  notice  from  any  party  so  en- 
titled, the  same  shall  be  settled  by  arbitration  in  the  manner 
herein  provided ;  or  if  the  party  so  entitled  as  aforesaid  desire 
to  have  such  question  of  compensation  settled  by  jury,  it  shall 
be  lawful  for  him  to  give  notice  in  writing  of  such  bis  desire  to 
the  promoters  of  the  undertaking,  stating  such  particulars  as 
aforesaid,  and  unless  the  promoters  of  the  nndertakmg  be  willing 
to  pay  the  amount  of  compensation  so  claimed,  and  enter  into  a 
wntten  agreement  for  that  purpose,  they  shall,  within  twenty- 
one  days  after  the  receipt  of  such  notice,  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settlinp:  the  same  in  the  manner 
herein  provided,  and  in  default  thereof  they  shall  be  liable  to 
pay  to  the  party  so  entitled  as  aforesaid  the  amount  of  compen- 
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agreed  upon  or  determined,  or  on  deposit  thereof  in  the  bank  in 
auy  of  the  cases  hereinbefore  in  that  behalf  prorided,  the  lord  of 
the  manor  whereof  snch  copyhold  or  cnstomarj  lands  aball  be 
holden  shall  cnfi'anchise  snch  lands,  and  the  lands  so  enfranchised 
shall  for  ever  thereafter  be  held  in  free  and  common  soccage;  and 
in  default  of  such  enfranchisement  bj  the  lord  of  the  maDor,or  if 
he  fail  to  adduce  a  good  title  thereto  to  the  satisfactiaQ  of  the 
promoters  of  the  nndertaking,  it  shall  be  lawf  nl  for  them,  if  tbej 
think  fit,  to  execute  a  deed  poll,  duly  stamped,  in  the  manner 
hereinbefore  provided  in  the  case  of  the  purchase  of  lands  by 
them,  and  thereupon  the  lands  in  respect  or  the  enfranchisexnent 
whereof  such  compensation  shall  have  been  deposited  as  aforesaid 
shall  be  deemed  to  be  enfranchised,  and  shall  be  for  ever  there- 
after held  in  free  and  common  soccage. 

XCVIII.  If  any  such  copyhold  or  customary  lands  be  snbject 
to  any  customary  or  other  rent,  and  part  only  of  the  land  subject 
to  any  such  rent  be  re<^uired  to  be  taken  for  the  purposes  of  the 
special  act,  the  apportionment  of  such  rent  may  be  settled  by 
agreement  between  the  owner  of  the  lands  and  the  lord  of  the 
manor  on  the  one  part,  and  the  promoters  of  the  nndertaking  on 
the  other  part,  and  if  such  apportionment  be  not  so  settled  by 
agreement,  Uien  the  same  shall  bo  settled  by  two  justices;  and 
the  enfranchisement  of  any  copyhold  or  customary  lands  taken 
by  virtue  of  this  or  the  special  act,  or  the  apportionment  of  snch 
rents,  shall  not  affect  in  other  respects  any  custom  by  or  under 
which  any  such  copyhold  or  customary  lands  not  taken  for  soch 
purposes  shall  be  held;  and  if  any  of  the  lands  so  required  be  re- 
leased from  any  portion  of  the  rents  to  which  they  were  subject 
jointly  with  any  other  lands,  such  last-mentioned  lands  shall  be 
charged  with  the  remainder  only  of  such  rents;  and  with  refer- 
ence to  any  such  apportioned  rents,  the  lord  of  the  manor  shall 
have  all  the  same  rights  and  remedies  over  the  lands  to  which 
such  apportioned  rent  shall  have  been  assigned  or  attributed  as 
he  had  previously  over  the  whole  of  the  lands  subject  to  sack 
rents  for  the  whole  of  such  rents. 

And  with  respect  to  any  such  lands,  being  common  or  wiste 
lands,  be  it  enacted  as  follows: 

XCIX.  The  compensation  in  respect  of  the  right  in  the  s(nl 
of  any  lands  subject  to  any  rights  of  common  shall  be  paid  to 
the  lord  of  the  manor,  in  case  he  shall  be  entitled  to  the  MrnCi 
or  to  such  party,  other  than  the  conunoners,  as  shall  be  entitled 
to  snch  right  in  the  soil;  and  the  compensation  in  nsptct  ol  sll 
other  commonable  and  other  rights  m  or  over  snch  lands,  io- 
clading  therein  any  commonable  or  other  rights  to  which  the 
lord  of  the  manor  may  be  entitled,  other  than  his  right  in  ^ 
soil  of  snch  lands,  shall  be  determined  and  paid  and  applied  in 
manner  hereinafter  provided  with  respect  to  common  lands,  the 
right  in  the  soil  of  which  shall  belong  to  the  commoners;  and 
upon  payment  or  deposit  in  the  bank  of  the  compensatioii  » 
determined,  all  such  commonable  and  other  rights  shall  ceisc 
and  bo  extinguished. 
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C.  npno  pajment  or  tender  to  the  lord  of  the  manor,  or  such 
other  party  as  aforesaid,  of  the  compensation  which  shall  have 
been  agreed  upon  or  determine  in  respect  of  the  right  in  the 
toil  of  any  snch  lands,  or  on  deposit  thereof  in  the  bank  in  any 
of  the  cases  hereinbefore  in  that  behalf  proyided,  snch  lord  of 
the  manor,  or  snch  other  party  as  aforesaid,  shall  convey  snch 
lands  to  the  promoters  of  the  undertaking,  and  snch  conveyance 
shall  hare  the  effect  of  vesting  snch  lands  in  the  promoters  of 
the  nnd«Ttaking,  in  like  manner  as  if  snch  lord  of  the  manor,  or 
snch  other  party  as  aforesaid,  had  been  seised  in  fee  simple  of 
snch  lands  at  the  time  of  executing  such  conveyance ;  and  in 
default  of  snch  conveyance,  it  shall  be  lawful  for  the  promoters 
of  the  ondertaking,  if  they  think  fit,  to  execute  a  deed  poll, 
duly  Biamped,  in  Sie  manner  hereinbefore  provided  in  the  case 
of  the  purchase  of  lands  by  them;  and  thereupon  the  lands,  in 
respect  whereof  such  last-mentioned  compensation  shall  have 
been  depoeited  as  aforesaid,  shall  vest  absolutely  in  the  pro- 
moters of  the  undertaking,  and  they  shall  be  entitled  to  im- 
mediate possession  thereof,  subject  nevertheless  to  the  common- 
able and  other  rights  theretofore  affecting  the  same,  until  such 
lights  shall  have  been  extinguished  by  payment  or  deposit  of 
the  compensation  for  the  same  in  manner  hereinafter  pro- 
vided. 

CL  The  compensation  to  be  paid  with  respect  to  any  such 
lands,  being  common  lands,  or  in  the  nature  thereof,  the  right 
to  the  soil  of  which  shall  belong  to  the  commoners,  as  well  as 
the  compensation  to  be  paid  for  the  commonable  and  other  rights 
in  or  over  common  lands,  the  right  in  the  soil  whereof  shall  not 
belong  to  the  commoners,  other  than  the  compensation  to  the 
lord  of  the  manor,  or  other  party  entitled  to  the  soil  thereof,  in 
respect  of  his  right  in  the  soil  thereof,  shall  be  determined  by 
agreement  between  the  promoters  of  the  undertaking  and  a  com- 
mittee of  the  parties  entitled  to  commonable  or  other  riehts  in 
BDch  lands,  to  be  appointed  as  next  hereinafter  mentioned. 

Cn.  It  shall  be  lawful  for  the  promoters  of  the  undertaking 
to  convene  a  meeting  of  the  parties  entitled  to  commonable  or 
other  rights  over  or  in  such  lands,  to  be  held  at  some  convenient 
pliice  in  the  neighbourhood  of  the  lands,  for  the  purpose  of  their 
appointing  a  committee  to  treat  with  the  promoters  of  the  under- 
taking for  the  compensation  to  be  paid  for  the  extinction  of 
8och  commonable  or  other  rights ;  and  every  such  meeting  shall 
be  called  by  public  advertisement,  to  be  inserted  once  at  least 
in  two  consecutive  weeks  in  some  newspaper  circulating  in  the 
county,  or  in  the  respective  counties,  and  in  the  neighbourhood 
in  which  snch  lands  shall  be  situate,  the  last  of  such  insertions 
being  not  more  than  fourteen  nor  less  than  seven  days  prior  to 
any  such  meeting;  and  notice  of  such  meeting  shall  also,  not 
less  than  seven  days  previous  to  the  holding  thereof,  be  affixed 
Dpon  the  door  of  the  parish  church  where  such  meeting  is  in- 
tended to  be  held,  or,  if  there  be  no  such  church,  some  other 
place  in  the  neighbourhood  to  which  notices  are  usually  affixed; 
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and  if  such  lands  be  parcel  or  bolden  of  a  manor,  a  like  notice 
diall  be  giren  to  the  lord  of  sach  manor. 

GUI.  It  shall  be  lawfol  for  the  meeting  so  called  to  appoint  a 
committee,  not  exceeding  fire  in  nomber,  of  the  parties  entitled 
to  any  such  rights;  and  at  soch  meeting  the  decision  of  the 
majority  of  the  persons  entitled  to  commonable  rights  present 
diall  bind  the  minority  and  all  absent  parties. 

CIV.  It  shall  be  lawful  for  the  committee  so  chosen  to  enter 
into  an  agreement  with  the  promoters  of  the  undertaking  for 
the  compensation  to  be  paid  for  the  extinction  of  such  common- 
able and  other  rights,  and  all  matters  relating  thereto,  for  and 
on  behalf  of  themselves  and  all  other  parties  interested  therein; 
and  all  such  parties  shall  be  bound  by  such  agreement;  and  it 
shall  be  lawful  for  such  committee  to  receive  the  compensation 
80  agreed  to  be  paid,  and  the  receipt  of  such  committee,  or  of 
any  three  of  them,  for  such  compensation,  shall  be  an  effectual 
discharge  for  the  same ;  and  such  compensation,  when  receiyed, 
shall  be  apportioned  by  the  committee  among  the  sereral  persons 
interested  therein,  according  to  their  respective  interests;  but 
the  promoters  of  the  undertaking  shall  not  be  bound  to  see  to 
the  apportionment  or  to  the  application  of  such  compensation, 
nor  shall  they  be  liable  for  the  misapplication  or  nonapplication 
thereof. 

CV.  If,  upon  such  committee  being  appointed,  they  shall  fail 
to  agree  with  the  promoters  of  the  undertaking  as  to  the  amount 
of  the  compensation  to  be  paid  as  aforesaid,  the  same  shall  be 
determined  as  in  other  cases  of  disputed  compensation. 

CVI.  If,  upon  being  duly  convened  by  the  promoters  of  the 
undertaking,  no  effectual  meeting  of  the  parties  entitled  to  such 
conmionable  or  other  rights  shall  take  place,  or  if,  taking  place, 
such  meeting  fail  to  appoint  such  committee,  the  amount  of 
such  compensation  shall  be  determined  by  a  surveyor,  to  be 
appointed  by  two  justices,  as  hereinbefore  provided  in  the  case 
of  parties  who  cannot  be  found. 

CVII.  Upon  pa3rmeDt  or  tender  to  such  committee,  or  anr 
three  of  them,  or  if  there  shaU  be  no  such  committee  then  upon 
deposit  in  the  bank  in  the  manner  provided  in  the  like  case  of 
the  compensation  which  shall  have  been  agreed  upon  or  dete^ 
mined  in  respect  of  such  commonable  or  other  rights,  it  shaU  be 
lawful  for  the  promoters  of  the  undertaking,  if  they  think  fit, 
to  execute  a  deed  poll,  duly  stamped,  in  the  manner  hereinbefore 
provided  in  the  case  of  the  purchase  of  lands  by  them,  and 
thereupon  the  lands  in  respect  of  which  such  compensation  shall 
have  been  so  paid  or  deposited  shall  vest  in  the  promoters  of  the 
undertaking,  freed  and  discharged  from  all  such  commonable  or 
other  rights,  and  they  shall  be  entitled  to  immediate  possession 
thereof;  and  it  shall  be  lawful  for  the  Court  of  Chancery,  by  an 
order  to  be  made  upon  petition,  to  order  payment  of  the  money  so 
deposited  to  a  committee  to  be  appointed  as  aforesaid,  or  to  make 
such  other  order  in  respect  thereto,  for  the  benefit  of  the  parties 
interested,  as  it  shall  think  fit. 
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And  with  respect  to  lands  sobject  to  mortgage,  be  it  enacted     Lani»  in 
as  follows:  Mortgayt. 

CVlLL  It  shall  be  lawful  for  the  promoters  of  the  nnder^  Power  to  re- 
taking to  pnrchaae  or  redeem  the  interest  of  the  mortgagee  of  deem  mort- 
anj  such  lands  which  maj  be  required  for  the  purposes  of  the  9H*^ 
^>ecial  act,  and  that  whether  thej  shall  haye  preyionsly  pur- 
chased the  equity  of  redemption  of  such  lands  or  not,  and 
whether  the  mortgagee  thereof  be  entitled  thereto  in  his  own 
right  or  in  trust  for  any  other  parlr,  and  whether  he  be  in  poe- 
session  of  such  lands  by  yirtue  oi  such  mortgage  or  not,  and 
whether  such  mortgage  affects  such  lands  solely,  or  jointly  with 
any  otber  lands  not  required  for  the  purposes  of  the  special  act, 
and  in  order  thereto  the  promoters  of  the  undertaking  may  pay 
or  tender  to  such  mortgagee  the  principal  and  interest  due  on 
such  mortgage,  together  with  his  costs  and  charges,  if  any,  and 
also  six  months'  additional  interest,  and  thereupon  such  mort- 
gagee shall  immediately  convey  his  interest  in  the  lands  com- 
prised in  such  mortgage  to  the  promoters  of  the  undertaking,  or 
as  they  fihall  direct,  or  the  promoters  of  the  undertaking  may 
give  notice  in  writing  to  such  mortgagee  that  they  will  pay  off 
&e  principal  and  interest  due  on  such  mortgage  at  the  end  of 
six  months,  computed  from  the  day  of  giyine  such  notice ;  and 
if  they  shall  have  given  any  such  notice,  or  if  the  party  entitled 
to  the  equity  of  redemption  of  any  such  lands  shall  have  given 
six  months'  notice  of  his  intention  to  redeem  the  same,  then  at 
the  expiration  of  either  of  such  notices,  or  at  any  intermediate 
periody  upon  payment  or  tender  by  the  promoters  of  the  under- 
taking to  the  mortgagee  of  the  principal  money  due  on  such 
mortgage,  and  the  interest  which  would  become  due  at  the  end 
of  six  months  from  the  time  of  giving  either  of  such  notices, 
together  with  his  costs  and  expenses,  if  any,  such  mortgagee 
shall  convey  or  release  his  interest  in  the  lands  comprised  in 
such  mortgage  to  the  promoters  of  the  undertaking,  or  as  they 
shall  direct 

CIX.  If,  in  either  of  the  cases  aforesaid,  upon  such  pa3rment  Depoeit  uf 
or  tender,  any  mortgagee  shall  fail  to  convey  or  release  his  in-  mortgmKc 
terest  in  sucn  mortgage  as  directed  by  the  promoters  of  the  {UJUyj,^" 
UDdertaking,  or  if  he  fail  to  adduce  a  good  title  thereto  to  their  ucept 
satisfaction,  then  it  shall  be  lawful  for  the  promoters  of  the 
undertaking  to  deposit  in  the  bank,  in  the  manner  provided  by 
this  act  in  like  cases,  the  principal  and  interest,  together  with 
the  costs,  if  any,  due  on  such  mortgage,  and  also,  if  such  pay- 
ment be  made  before  the  expiration  of  six  months'  notice  as 
aforesaid,  such  further  interest  as  would  at  that  time  become 
due;  and  it  shall  be  lawful  for  them,  if  they  think  fit,  to  execute 
a  deed  poll,  duly  stamped,  in  the  manner  nereinbefore  provided 
in  the  case  of  the  purchase  of  lands  by  them;  and  thereupon,  as 
well  as  npon  such  conveyance  by  the  mortgagee,  if  any  such  be 
made,  all  the  estate  and  interest  of  such  mortgagee,  and  of  all 
persons  in  trust  for  him,  or  for  whom  he  may  be  a  trustee,  in 
SGch  lands,  shall  vest  in  the  promoters  of  the  undertaking,  and 
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fhej  shall  be  entitled  to  immediate  posseaBioQ  thereof  in 
each  mortgagee  were  himself  entitled  to  such  poeaesBioa. 

ex.  If  any  sach  mortgaged  lands  shall  be  of  leas  Taliie  than 
the  principal,  interest  and  costs  secnred  thereon,  the  Talne  of 
sach  lands,  or  the  compensation  to  be  made  bj  the  promoters  of 
the  undertaking  in  respect  thereof,  shall  be  settled  b j  agreement 
between  the  mortgagee  of  sach  Umds  and  the  partj-  entitled  to 
the  equity-  of  redemption  thereof  on  the  one  part,  and  the  pri> 
moters  of  the  undertaking  on  the  other  part,  and  if  the  partiei 
aforesaid  fail  to  agree  respecting  the  amount  of  sach  Taloe  or 
compensation,  the  same  shall  be  determined  as  in  other  cases  of 
disputed  compensation ;  and  the  amount  of  such  value  or  com- 
pensation, being  so  agreed  upon  or  determined,  shall  be  paid  bj 
the  promoters  of  the  undertaking  to  the  mortgagee  in  satisfac- 
tion of  his  mortgage  debt  so  far  as  the  same  w^l  extend,  and 
upon  pajrmqnt  or  tender  thereof  the  mortgagee  shall  ooutcj  or 
release  all  his  interest  in  such  mortgaged  lands  to  the  promotexs 
of  the  undertaking,  or  as  thej  shall  direct. 

CXI.  If,  upon  such  payment  or  tender  as  aforesaid  being 
made,  any  such  mortgagee  fail  so  to  conrej  his  interest  in  soeh 
mortgage,  or  to  adduce  a  good  title  thereto  to  the  satisfactiaoof 
the  promoters  of  the  undertaking,  it  shall  be  lawful  for  them  to 
deposit  the  amoant  of  such  value  or  compensation  in  the  bank, 
in  the  manner  provided  bv  this  act  in  like  cases,  and  every  such 
pajrment  or  deposit  shall  oe  accepted  by  the  mortgagee  in  saio- 
zaction  of  his  mortgage  debt,  so  far  as  the  same  will  extend,  and 
shall  be  a  full  discharge  of  such  mortgaged  lands  from  aD 
money  due  thereon ;  and  it  shall  be  lawful  ror  the  promotcts  of 
the  undertaking,  if  they  think  fit,  to  execute  a  deed  poll,  duly 
stamped,  in  the  manner  hereinbefore  provided  in  the  case  of  tbs 
purchase  of  lands  by  them;  and  thereupon  such  lands,  as  to  all 
such  estate  and  interest  as  were  then  vested  in  the  mortgagee, 
or  any  person  in  trust  for  him,  shall  become  absolutely  verted  in 
the  promoters  of  the  undertaking,  and  they  shall  be  entitled  to 
immediate  possession  thereof  in  case  such  mortgagee  were  hiia- 
self  entitled  to  such  possession ;   nevertheless,  tSl  rights  aod 
remedies  possessed  by  the  mortgagee  against  the  mort^igor,  by 
virtue  of  any  bond  or  covenant  or  other  obligation,  odier  tbaa 
the  right  to  such  lands,  shall  remain  in  force  in  respect  of  so 
much  of  the  mortgage  debt  as  shall  not  have  been  satisfied  bf 
such  parent  or  deposit. 

CXIL  If  a  part  only  of  any  such  mortgaged  lands  be  required 
for  the  purposes  of  the  special  act,  and  if  the  part  so  reqoired 
be  of  less  value  than  the  principal  money,  interest,  and  eoats 
secured  on  such  lands,  and  the  mortgagee  shall  not  conader  the 
remaining  part  of  such  lands  a  sufficient  security  for  the  moo^ 
charged  thereon,  or  be  not  willing  to  release  the  part  so  reanireiit 
then  the  value  of  such  part,  and  also  the  compensation  (if  aoj) 
to  be  paid  in  respect  of  the  severance  thereof  or  otherwise,  siuill 
be  settled  by  agreement  between  the  mortgagee  and  the  partf 
entitled  to  Uie  equity  of  redemption  of  apch  land  on  the  one 
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part,  and  the  promoten  of  the  nndertaking  on  the  other,  and  if 
the  parties  aforesaid  fail  to  agree  respecting  the  amonnt  of  snch 
Talne  or  compensation  the  same  shall  he  determined  as  in  other 
caaes  of  disputed  compensation;  and  the  amonnt  of  snch  value 
or  compensation,  heing  so  agreed  npon  or  determined,  shall  be 
paid  by  tiie  promoters  of  the  undertaking  to  snch  mortgagee  in 
satisfaction  of  his  mortgage  debt  so  far  as  the  same  will  extend; 
and  thereupon  snch  mortgagee  shall  conyer  or  release  to  them, 
or  as  they  shall  direct,  all  his  interest  in  snch  mortgaged  lands 
the  Talae  whereof  shall  hare  been  so  paid;  and  a  memorandum 
of  what  shall  hare  been  so  paid  shall  be  endorsed  on  the  deed 
creating  such  mortgage,  and  shall  be  signed  by  the  mortgagee; 
and  a  copj  of  such  memorandum  shall  at  the  same  time  (if  re- 
quired) be  furnished  by  the  promoters  of  the  undertaking,  at 
Uieir  expense,  to  the  party  entitled  to  the  equity  of  redemption 
of  the  lands  comprised  in  such  mortgage  deed. 

CXIU.  If,  upon  payment  or  tender  to  any  such  mortgagee  of  Deposit  of 
^e  amount  of  the  Talue  or  compensation  so  agreed  npon  or  de-  monqr  whan 
termined,  such  mortgagee  shall  fail  to  convey  or  release  to  the  {^j^  ^ 
promoters  of  the  undertaking,  or  as  they  shall  direct,  his  interest 
in  the  lands  in  respect  of  which  such  compensation  shall  so  haye 
been  paid  or  tendered,  or  if  he  shall  fail  to  adduce  a  good  title 
thereto  to  the  satisfaction  of  the  promoters  of  the  undertakings 
it  shall  be  lawful  for  the  promoters  of  the  undertaking  to  pay 
the  amount  of  snch  yalue  or  compensation  into  the  bank,  in  the 
manner  provided  by  this  act,  in  the  case  of  monies  required  to 
be  deposited  in  snch  bank,  and  snch  payment  or  deposit  shall  be 
accepted  by  such  mortgagee  in  satisfaction  of  his  mortgage  debt, 
so  far  as  the  same  will  extend,  and  shall  be  a  full  discharge  of 
the  portion  of  the  mortgaged  lands  so  required  from  all  money 
due  thereon ;  and  it  shall  be  lawful  for  the  promoters  of  the 
undertflJting,  if  they  think  fit,  to  execute  a  deed  poll,  duly 
stamped,  in  the  manner  hereinbefore  provided  in  the  case  of  the 
purchase  of  lands  by  them;  and  thereupon  such  lands  shall  be- 
come absolutely  Vested  in  the  promoters  of  the  undertaking,  as 
to  all  snch  estate  and  interest  as  were  then  vested  in  the  mort- 
gagee, or  any  person  in  trust  for  him,  and  in  case  such  mortgagee 
were  himself  entitled  to  such  possession  they  shall  be  entitled  to 
inunediate  possession  thereof;  nevertheless,  every  such  mortgagee 
shall  have  the  same  powers  imd  remedies  for  recovering  or  com- 
pelling payment  of  the  mortgage  money,  or  the  residue  thereof 
(as  the  case  may  be),  and  the  interest  thereof  respectively,  upon 
and  out  of  the  residue  of  such  mortgaged  lands,  or  the  portion 
thereof  not  required  for  the  purposes  of  the  special  act,  as  he 
would  otherwise  have  had  or  been  entitled  to  for  recovering  or 
compelling  payment  thereof  upon  or  out  of  the  whole  of  the 
lands  originally  comprised  in  snch  mortgage. 

CXIV.  Provided  always,  that  in  any  of  the  cases  herein-  oompoisa- 
before  provided  with  respect  to  lands  subject  to  mortgage,  if  in  tlon  to  be 
the  mortgage  deed  a  time  shall  have  been  limited  for  payment  of  ^^^]^^^ 
the  principal  money  thereby  secured,  and  under  the  provisions  mortgage 
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hereinbefore  contained  ihe  mortgagee  shall  have  been  reqoired 
to  accept  payment  of  his  mortgi^  moner,  or  of  part  thereof,  at 
a  time  earlier  than  the  time  ao  limited',  the  promoters  of  the 
undertaking  shall  pay  to  sach  mortgagee,  in  addition  to  the  sam 
which  shall  have  been  so  paid  off,  idl  snch  costs  and  expeoaes  as 
shall  be  incurred  by  snch  mOTtgagee  in  respect  of  or  which  shall 
he  incidental  to  the  re4nYestment  of  the  som  so  paid  off,  soch 
costs  in  case  of  difference  to  be  taxed  and  payment  thereof  en- 
forced in  the  manner  herein  provided  with  respect  to  the  costs  of 
conveyances;  and  if  the  rate  of  interest  secured  by  such  mortgage 
be  higher  than  at  the  time  of  the  same  being  so  paid  off  can 
reasonably  be  expected  to  be  obtained  on  re-investing  the  aune, 
regard  being  had  to  the  then  current  rate  of  interest,  such  mort- 
gagee shall  be  entitled  to  receive  from  the  promoters  of  the 
undertaking,  in  addition  to  tbe  principal  and  interest  hezein- 
before  provided  for,  compensation  in  respect  of  the  loss  to  be 
sustained  by  him  by  reason  of  his  mortgage  money  being  so 
prematurely  paid  off,  the  amount  of  snch  compensation  to  be 
ascertained,  in  case  of  difference,  as  in  other  cases  of  disputed 
compensatioD ;  and  until  payment  or  tender  of  such  compenss- 
tion  as  aforesaid  the  promoters  of  the  undertaking  shall  not 
be  entitled,  as  against  such  mortgagee,  to  possession  of  the 
mortgaged  lands  under  the  provision  hereinbeioie  contained. 

And  with  respect  to  lands  charged  with  any  rent  service,  rent- 
charge,  or  chief  or  other  rent,  or  other  payment  or  incombtanoe 
not  hereinbefore  provided  for,  be  it  enacted  as  follows: 

CXV.  If  any  difference  shall  arise  between  the  promoten  of 
the  undertaking  and  the  party  entitled  to  any  sndi  chaige  npcm 
any  lands  required  to  be  taken  for  the  purposes  of  Ihe  spefial 
act,  respecting  the  consideration  to  be  paid  for  the  rdease  <tf 
such  lands  therefrom,  or  from  the  portion  thereof  affecting  the 
lands  required  for  the  purposes  of  the  special  act,  the  same  ihall 
be  determined  as  in  other  cases  of  disputed  compensatioD. 

CXVI.  If  part  only  of  the  lands  charged  with  any  soch  rent 
service,  rentcharge,  chief  or  otiber  rent,  payment,  or  incumbrance, 
be  required  to  be  taken  for  the  purposes  of  the  special  set,  the 
apportionment  of  any  such  charge  may  be  settled  by  agreement 
between  the  party  entitled  to  such  charge  and  the  owner  of  the 
lands  on  the  one  part,  and  the  promoters  of  the  undertaking  on 
the  other  part,  and  if  such  apportionment  be  not  so  settled  bv 
agreement  the  same  shall  be  settled  by  two  justices ;  bot  if  the 
remaining  part  of  the  lands  so  jointly  subject  be  a  sufficient  seen- 
rity  for  snch  charge,  then,  with  consent  of  the  owner  of^  the 
lands  so  jointly  subject,  it  shall  be  lawful  for  the  party  entitled 
to  such  charge  to  release  therefrom  the  lands  required,  oo  eoo- 
dition  or  in  consideration  of  snch  other  lands  remaining  ezdih 
sively  snbject  to  the  whole  thereof. 

CXVII.  Upon  payment  or  tender  of  the  oompensatiaD  so 
agreed  upon  or  determined  to  the  party  entitled  to  any  sadi 
charge  as  aforesaid,  such  party  shall  execute  to  the  procDoters 
of  the  undertaking  a  release  of  snch  charge ;  and  if  he  fail  ao  to 
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do,  or  if  he  £dl  to  addoce  good  title  to  snch  charge,  to  the  sati^- 
fJKdon  of  the  promotera  of  the  undertaking,  it  shall  be  lawful 
for  them  to  deposit  the  amoant  of  such  compensation  in  the 
bask  in  the  manner  hereinbefore  provided  in  like  cases,  and  also, 
if  they  think  fit,  to  execute  a  deed  poll,  duly  stamped,  in  the 
minner  hereinbelFore  provided  in  the  case  of  the  purchase  of 
lands  hj  them,  and  thereupon  the  rent  service,  rentcharge,  chief 
or  other  rent,  payment,  or  incumbrance,  or  the  portion  thereof  in 
respect  whereof  such  compensation  shall  so  have  been  paid,  shall 
cease  and  be  extinguished. 

CXYUL  If  any  such  lands  be  so  released  from  any  such  ciu»g«to 
chnge  or  incumbrance,  or  portion  tiiereof ,  to  which  they  were  oontinne  on 
sobject  jointly  with  other  lands,  such  last-mentioned  lands  shall  ^^^°^^ 
ilone  be  charged  with  the  whole  of  such  charge,  or  with  the  re- 
mainder thereof,  as  the  case  may  be,  and  the  party  entitled  to 
the  charge  shall  have  all  the  same  rights  and  remedies  over  such 
last-mentioned  lands,  for  the  whole  or  for  the  remainder  of  the 
charge,  as  the  case  may  be,  as  he  had  previously  over  the  whole  of 
the  lands  subject  to  such  chai^ ;  and  if  upon  any  such  charge  or 
portion  of  charge  being  so  released  the  deed  or  instrument  cre- 
ating or  transferring  such  charge  be  tendered  to  the  promoters  of 
the  undertaking  for  the  purpose,  they  or  two  of  them  shall  sub- 
scribe, or  if  they  be  a  corporation  ehaU.  affix  their  common  seal 
to  a  memorandum  of  such  release  indorsed  on  such  deed  or 
instrument,  declaring  what  part  of  the  lands  originally  subject 
to  such  duurge  shall  have  been  purchased  by  virtue  of  the  special 
set,  and  if  the  lands  be  released  from  part  of  such  charge,  what 
proportion  of  such  charge  shall  have  been  released,  and  how 
much  thereof  continues  payable,  or  if  the  lands  so  required  . 
flihaU  have  been  released  from  the  whole  of  such  charge,  then 
that  the  remaining  lands  are  thenceforward  to  remain  exclu- 
sifely  charged  therewith ;  and  such  memorandum  shall  be  made 
and  executed  at  the  expense  of  the  promoters  of  the  under- 
taking, and  shall  be  evidence  in  all  courts  and  elsewhere  of  the 
facts  therein  stated,  but  not  so  as  to  exclude  any  other  evidence 
of  the  same  facts. 

And  with  respect  to  lands  subject  to  leases,  be  it  enacted  as       Imim. 
follows :  ■■"" 

CXIX.  If  any  lands  shall  be  comprised  in  a  lease,  for  a  term  Where  part 
of  Tears  unexpired,  part  only  of  which  lands  shall  be  required  ^^J  <>'  ^"^ 
for  the  purposes  of  the  special  act,  the  rent  payable  in  respect  of  J^^  ^|^ 
the  lands  comprised  in  such  lease  shall  be  apportioned  between  rent  to  be 
the  lands  so  required  and  the  residue  of  such  lands ;  and  such  apportioned, 
apportionment  may  be  settled  by  agreement  between  the  lessor 
and  lessee  of  such  lands  on  the  one  part,  and  the  promoters  of 
the  undertaking  on  the  other  part,  and  if  such  apportionment  be 
iu>t  so  settled  by  agreement  between  the  parties,  such  apportion- 
ment shall  be  settl^  by  two  justices  ;  and  after  such  apportion- 
inent  the  lessee  of  such  lands  shall,  as  to  all  future  accruing  rent, 
be  liable  only  to  so  much  of  the  rent  as  shall  be  so  apportioned 
in  respect  ox  the  lands  not  required  for  the  purposes  of  the  spe- 
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eial  act ;  and  as  to  the  lands  not  so  reqoired,  and  9S  against  the 
lessee,  the  lessor  shall  have  all  the  same  rights  and  remedies  for 
the  recovery  of  snch  portion  of  rent  as  pieriooslj  to  aach  appor- 
tionment he  had  for  the  reoorery  of  the  whole  rent  reserved  br 
snch  lease;  and  all  the  oorenants,  conditions,  and  agreements  o£ 
Bach  lease,  except  as  to  the  amount  of  rent  to  be  pud,  diall  re- 
main in  force  with  regard  to  that  part  of  the  land  which  shall  not 
be  leqoired  for  the  purposes  of  the  special  act,  in  the  same  man- 
ner as  the^  would  have  done  in  case  satch  port  only  of  the  land 
had  been  included  in  the  lease. 

CXX.  Every  such  lessee  as  last  aforesaid  shall  be  entitled  to 
receive  from  the  promoters  of  the  undertaking  compensatioo  for 
the  damage  done  to  him  in  his  tenancy  by  reason  of  the  severaoee 
of  the  lands  required  from  those  not  required,  or  otfaenrise  by 
reason  of  the  execution  of  the  works. 

CXXI.  If  any  such  lands  shall  be  in  the  possession  of  say 
person  having  no  greater  interest  therein  than  as  tenant  for  a 
year  or  from  year  to  year,  and  if  such  person  be  required  to  give 
up  possession  of  any  lands  so  oecnpied  by  him  before  the  expin* 
tion  of  his  term  or  interest  therein,  he  shall  be  entitled  Vy  com- 
pensation toe  the  value  of  his  unexpired  term  or  interest  in  sach 
lands,  and  for  any  just  allowance  which  ought  to  be  madett) 
him  by  an  in-commg  tenant,  and  for  any  loss  or  injary  he  mtv 
sustain,  or  if  a  part  only  of  such  lands  be  required,  oompensstioo 
for  the  damage  done  to  him  in  his  tenancy  by  severing  the  lands 
held  by  him,  or  otherwise  injuriously  affecting  the  same;  and  die 
amount  of  such  compensation  shall  be  determined  by  two  josticeB, 
in  case  the  parties  differ  about  the  same  ;  and  upon  payment  cr 
tender  of  the  amount  of  snch  compensation  all  such  persons  AaR 
respectively  deliver  up  to  the  promoters  of  the  undertaking  or  to 
the  person  appointed  by  them  to  take  possession  thereof,  anr  such 
lan&  in  their  possession  required  for  the  purposes  of  the  sptaai 
act. 

CXXII.  If  any  party,  having  a  greater  interest  than  as  teoant 
at  will,  daim  compensation  in  respect  of  any  unexpired  term  or 
interest  under  any  lease  or  grant  of  any  such  lands,  the  pro* 
motors  of  the  undertaking  may  require  such  party  to  piodaeetfae 
lease  or  grant  in  respect  of  which  such  claim  shall  be  made,  or 
the  beet  evidence  thereof  in  his  power ;  and  if,  after  demsad 
made  in  writing  by  the  promoters  of  the  undertaking,  sndi  lease 
or  grant,  or  such  best  evidence  thereof,  be  not  produced  within 
twenty-one  days,  the  party  so  claiming  compeo8ata<m  shall  be 
conmdered  as  a  tenant  holding  only  ^om  year  to  year,  and  be 
entitled  to  compensation  accordingly. 

CXXm.  And  be  it  enacted,  that  the  powers  of  the  promoters 
of  the  undertaking  for  the  compulsory  purchase  or  takiaic  of 
lands  for  the  purposes  of  the  special  act  shall  not  be  exercised 
after  the  expiration  of  the  prescribed  period,  and  if  no  period  be 
prescribed,  not  after  the  expiration  of  three  years  from  the  psor 
mg  of  the  special  act. 
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And  with  respect  to  interests  in  lands  which  have  hy  mistake 
been  omitted  to  be  parchased,  be  it  enacted  as  follows: 

CXX IV.  If  at  an  J  time  after  the  promoters  of  the  undertaking 
diall  have  entered  npon  anj  lands  which  nnder  the  provisions  of 
this  or  the  special  act,  or  anj  act  incorporated  therewith,  thej 
were  authorized  to  purchase,  and  which  shall  be  permanently 
required  for  the  purposes  of  the  special  act,  any  party  shall  ap^ 
pear  to  be  entitled  to  any  estate,  right  or  interest  in  or  charge 
affecting  such  lands  which  the  promoters  of  the  undertaking 
shall,  through  mistake  or  inadvertence,  have  failed  or  omitted 
dul^  to  purchase  or  to  pay  compensation  for,  then,  whether  the 
penod  allowed  for  the  purchase  of  lands  shall  have  expired  or 
noty  the  promoters  of  the  undertaking  shall  remain  in  the  undis- 
turbed possession  of  such  lands,  provided  within  six  months 
after  notice  of  such  estate,  right,  interest  or  charge,  in  case  the 
same  shall  not  be  disputed  by  the  promoters  of  the  undertaking, 
or  in  case  the  same  shall  be  disputed  then  within  six  months 
after  the  right  thereto  shall  have  been  finally  established  by  law 
in  favour  of  the  party  claiming  the  same,  the  promoters  of  the 
nndotaking  shall  purchase  or  pay  compensation  for  the  same, 
and  shall  also  pay  to  such  party,  or  to  any  other  party  who  may 
establish  a  right  thereto,  full  compensation  for  the  mesne  profits 
or  interest  wMch  would  have  accrued  to  such  parties  respectively 
in  respect  thereof  during  the  interval  between  the  entry  of  the 
promoters  of  the  undertaking  thereon  and  the  time  of  the  pay- 
ment of  such  purchase-money  or  compensation  by  the  promoters 
of  the  undertaking,  so  far  as  such  mesne  profits  or  interests  may 
be  recoverable  in  law  or  equity ;  and  such  purchase- money  or 
compensation  shall  be  agreed  on  or  awarded  and  paid  in  like 
manner  as  according  to  the  provisions  of  this  act  the  same  re- 
spectively would  have  been  agreed  on  or  awarded  and  paid  in 
case  the  promoters  of  the  undertaking  had  purchased  such  estate, 
right,  interest  or  charge  before  their  entering  upon  such  land,  or 
as  near  thereto  as  circuxQstances  will  admit. 

CXXV.  In  estimating  the  compensation  to  be  given  for  any 
such  last-mentioned  lands,  or  any  estate  or  interest  in  the  same, 
or  for  any  mesne  profits  thereof,  the  jury,  or  arbitrators  or  jus- 
tices, as  the  case  may  be,  shall  assess  the  same  according  to  what 
they  shall  find  to  have  been  the  value  of  such  lands,  estate  or 
interest,  and  profits,  at  the  time  such  lands  were  entered  upon  by 
the  promoters  of  the  undertaking,  and  without  regard  to  any 
improvements  or  works  made  in  the  said  lands  by  the  promoters 
of  the  undertaking,  and  as  though  the  works  had  not  been  con- 
structed. 

CXXVL  In  addition  to  the  said  purchase-money,  compensa^ 
tion  or  satisfaction,  and  before  the  promoters  of  the  undertaking 
shall  become  absolutely  entitled  to  any  such  estate,  interest,  or 
charge,  or  to  have  the  same  merged  or  extinguished  for  their 
benefit,  they  shall,  when  the  right  to  any  such  estate,  interest  or 
charge  shall  have  been  disputed  by  the  company,  and  determined 
in  favour  of  the  party  claiming  the  same,  pay  the  full  costs  and 
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expenses  of  any  prooeedings  at  law  or  in  equity  for  the  determi- 
nation  or  recovery  of  the  same  to  the  parties  with  whom  asy 
such  litigation  in  respect  thereof  shall  hare  taken  place;  and 
snch  costs  and  expenses  shall,  in  case  the  same  shall  bis  dispoted, 
he  settled  by  the  proper  officer  of  the  court  in  which  snch  litiga- 
tion took  place. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the 
undertaking  nnder  the  provisions  of  this  or  the  special  act,  or 
any  act  incorporated  therewith,  but  which  shall  not  be  required 
for  the  purposes  thereof,  be  it  enacted  as  follows : 

CXXViL  Within  the  prescribed  period,  or  if  no  period  be 
prescribed  within  ten  years  after  the  expiration  of  the  time 
limited  by  the  special  act  for  the  completion  of  the  works^  the 
promoters  of  the  undertaking  shall  absolutely  sell  and  dispose  of 
all  such  superfluous  lands,  and  apply  the  purchase-money  ariaBg 
from  such  sales  to  the  purposes  of  the  special  act ;  and  Id  defsolt 
thereof  all  such  superfluous  lands  remaining  unsold  at  the  expi- 
ration of  snch  period  shall  thereupon  vest  in  and  become  tlie 
property  of  the  owners  of  the  lands  adjoining  tberetis  in  W^ 
portion  to  the  extent  of  their  lands  respectively  adjoining  the 
same. 

GXXVIIL  Before  the  promoters  of  the  undertaking  dispose 
of  any  such  superfluous  lands  they  shall,  unless  snch  lands  be 
situate  within  a  town,  or  be  lands  built  upon  or  nsed  for  build- 
ing  purposes,  first  offer  to  sell  the  same  to  the  person  then  en- 
titled to  the  lands  (if  any)  from  which  the  same  were  originally 
severed ;  or  if  snch  person  refuse  to  purchase  the  same,  or  canoot 
after  diligent  inquiry  be  found,  then  the  like  offer  shall  be  made 
to  the  person  or  to  the  several  persons  whose  lands  shall  imme- 
diately adjoin  the  lands  so  propoeed  to  be  sold,  such  penoos 
being  capable  of  entering  into  a  contract  for  the  purchase  of  snch 
lands;  and  where  more  uian  one  such  person  shall  be  entitled  to 
such  right  of  pre-emption  snch  offer  snail  be  made  to  snch  per- 
sons in  succession,  one  after  another,  in  snch  order  as  the  pro- 
moters of  the  undertaking  shall  think  fit 

CXXIX.  If  any  such  persons  be  desirous  of  pnrchaang  sncb 
lands,  then  within  six  weeks  after  snch  offer  of  sale'  they  MH 
signify  their  desire  in  that  behalf  to  the  promoters  of  the  imder- 
taking,  or  if  they  decline  such  offer,  or  if  for  six  vradu  thej 
neglect  to  signify  their  desire  to  purchase  such  lands,  the  ri|rhe 
of  pre-emption  of  every  such  person  so  declining  or  neglecting 
in  respect  of  the  lands  included  in  such  offer  shul  cease ;  and  t 
declaration  in  writing  made  before  a  justice  by  some  person  oot 
interested  in  the  matter  in  question,  stating  that  snch  offer  wis 
made  and  was  refused,  or  not  accepted  within  six  weeks  from  the 
time  of  making  the  same,  or  that  the  person  or  all  the  peisotf 
entitled  to  the  right  of  pre-emption  were  out  of  the  ooontiy,  or 
could  not  after  diligent  inquiry  be  found,  or  were  not  capsi»le 
of  entering  into  a  contract  tor  the  purchase  of  sudi  lands,  shall 
in  all  courts  be  sufficient  evidence  of  the  facta  therein  stated. 

CXXX.  If  any  person  enUtied  to  such  pre-emption  be  dearoas 
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of  pnrchaaing  any  such  lands,  and  anch  person  and  the  promoters  to  price  to  be 
of  the  undertaking  do  not  agree  as  to  the  price  thereof,  then  sach  "^SjJ^^^ 
price  shall  be  ascertained  b^  arbitration,  and  the  costs  of  such  *'°^^'""^* 
arbitration  shall  be  in  the  discretion  of  the  arbitrators. 

CXXXI.  Upon  payment  or  tender  to  the  promoters  of  the  Lenditobe 
undertaking  of  the  pnrchaae-money  so  agreed  npon  or  determined  ^^t'  ^ 
as  aforesaid  they  shall  convey  snch  lands  to  the  poichasers  thereof  chaMnf 
by  deed  nnder  the  common  seal  of  the  promoters  of  the  nnder- 
taking,  if  they  be  a  corporation,  or  if  not  a  corporation  nnder  the 
hands  and  seals  of  the  promoters  of  the  undertaking,  or  any  two 
of  the  directors  or  managers  thereof  acting  by  the  authority  of 
the  body ;  and  a  deed  so  executed  shall  be  effectual  to  vest  the 
lands  comprised  therein  in  the  purchaser  of  such  lands  for  the 
estate  which  shall  so  have  been  purchased  by  him ;  and  a  receipt 
under  sach  common  seal,  or  under  the  hands  of  two  of  the  directors 
or  managers  of  the  undertaking  as  aforesaid,  shall  be  a  sufficient 
discharge  to  the  purchaser  of  any  such  lands  for  the  purchase- 
money  m  such  receipt  expressed  to  be  received. 

CXXXII.  In  every  conveyance  of  lauds  to  be  made  by  the  Effect  of  tbe 
promoters  of  the  undertaking  under  this  or  the  special  act  the  word** grant** 
word  "grant"  shall  operate  as  express  covenants  by  the  promoters  ^^^''" 
of  the  undertaking,  for  themselves  and  their  successors,  or  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns,  as 
the  case  may  be,  with  the  respective  grantees  therein  named,  and 
the  successors,  heirs,  executors,  administrators,  and  assigns  of 
such  grantees,  according  to  the  quality  or  nature  of  such  grants, 
and  of  the  estate  or  interest  therein  expressed  to  be  thereby  con- 
veyed, as  follows,  except  so  far  as  the  same  shall  be  restrained  or 
limited  by  express  words  contained  in  any  such  conveyance;  (that 
is  to  say,) 
A  covenant  that,  notwithstanding  any  act  or  default  done  by 
the  promoters  of  the  undertaking,  they  were  at  the  time  of 
the  execution  of  such  conveyance  seised  or  possessed  of  the 
lands  or  premises  thereby  granted  for  an  indefeasible  estate 
of  inheritance  in  fee  simple,  free  from  all  incumbrances 
done  or  occssioned  by  them,  or  otherwise  for  such  estate  or 
interest  as  therein  expressed  to  be  thereby  granted,  free  from 
incumbrances  done  or  occasioned  by  them  : 
A  covenant  that  the  grantee  of  such  lands,  liis  heirs,  suc- 
cessors, executors,  administrators,  and  assigns  (as  the  case 
may  be),  shall  cinietly  enjoy  the  same  against  the  promoters 
of  the  undertaking,  and  their  successors,  and  all  other  persons 
churning  nnder  them,  and  be  indemnified  and  saved  harm- 
less by  the  promoters  of  the  undertaking  and  their  suc- 
cessors from  all  incumbrances  created  by  the  promoters  of 
the  undertaking : 
A  covenant  for  further  assurance  of  such  lands,  at  the  expense 
of  snch  grantee,  his  heirs,  successors,  executors,  adminis- 
trators or  assigns  (as  the  case  may  be),  by  the  promoters  of 
the  undertaking,  or  their  successors,  and  all  other  persons 
claiming  nnder  Uiem : 
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And  all  sDch  grantees^  and  their  Bereral  socceasora,  htin,  eze- 
cators  administrators,  and  assigns  respectirelj,  according  to 
their  respectiTe  qnalitj  or  nature,  and  the  estate  or  interest  in 
SQch  oonreyanoe  expressed  to  be  conrejed,  may  in  all  actions 
brought  by  them,  assign  breaches  of  covenants,  as  they  might  do 
if  sQch  covenants  were  expressly  inserted  in  snch  conveyanoBa 

CXXXm.  And  be  it  enacted,  that  if  the  promoters  of  the 
nndertaking  become  possessed  by  virtue  of  tlus  or  the  qwcisi 
act,  or  any  act  incorporated  therewith,  of  any  lands  charged 
with  the  Umd  tax,  or  liable  to  be  assessed  to  the  poor's  rate,  tbef 
shall  from  time  to  time,  until  the  works  shall  be  completed  and 
assessed  to  snch  land  tax  or  poor's  rate,  be  liable  to  make  good 
the  deficiency  in  the  several  assessments  for  land  tax  and  poor's 
rate  by  reason  of  snch  lands  having  been  taken  or  nsed  &r  the 
purposes  of  the  works,  and  such  deficiency  shall  be  computed 
according  to  the  rental  at  which  such  lands,  with  any  buUding 
thereon,  were  valned  or  rated  at  the  time  of  the  passing  of  the 
special  act ;  and  on  demand  of  such  deficiency  the  promoten  of 
tike  nnderts^ing,  or  their  treasurer,  shall  pay  idl  snch  defidendes 
to  the  collector  of  the  said  assessments  respectively;  nevertheless, 
if  at  any  time  the  promoters  of  the  undertaking' think  fit  to  re- 
deem snch  land  tax,  they  may  do  so  in  accordance  with  the 
powers  in  that  behalf  given  by  the  acts  for  the  redeoptian  of 
the  land  tax. 

CXXXIV.  And  be  it  enacted,  that  any  summons  or  notice, 
or  any  writ  or  other  proceeding  at  law  or  in  equity,  requiring  to 
be  served  upon  the  promoters  of  the  undertaking,  may  be  served 
by  the  same  being  left  at  or  transmitted  through  the  post  diieetad 
to  the  principal  office  of  the  promoters  of  the  nndertaking,  or 
one  of  the  principal  offices  where  there  shall  be  more  than  one, 
or  being  given  or  transmitted  through  the  post  directed  to  the 
secretary,  or  in  case  there  be  no  secretaiy  the  solicitor  of  the  and 
promoters. 

CXXXV.  And  be  it  enacted,  that  if  any  party  shall  have 
committed  any  irregularity,  trespass,  or  other  wrongful  proceed- 
ing in  the  execution  of  this  or  the  special  act,  or  any  act  meoipo- 
rated  Uierewith,  or  by  virtue  of  any  power  or  authority  thereby 
given,  and  if,  J>efore  action  brought  in  respect  thereof,  such 

{>arty  make  tender  of  sufficient  amends  to  the  party  injured, sod 
ast- mentioned  party  shall  not  recover  in  anv  such  action;  aodif 
no  snch  tender  shall  have  been  made  it  shall  be  lawful  for  the 
defendant,  by  leave  of  the  court  where  such  action  shall  be 
pending,  at  any  time  before  issue  joined,  to  pay  into  court  such 
sum  of  money  as  he  shall  think  fit  and  thereupon  such  proceed- 
ings shall  be  had  as  in  other  cases  where  defendants  are  sUowed 
to  pay  money  into  court. 

And  with  respect  to  the  recovery  of  forfeitares,  penahies,  aod 
costs,  be  it  enacted  as  follows : 

CXLIII.  It  shall  be  lawful  for  any  jostice  to  lommon  anr 
person  to  appear  before  him  as  a  witness  in  any  matter  in  iHiia 
snch  justice  shall  have  jurisdiction  under  the  pcoviaioofl  of  this 
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or  tlse  special  act  at  a  time  and  place  mentioned  in  snch  snmmonB, 
and  to  adminiflter  to  him  an  oath  to  testify  the  truth  in  such 
matter  ;  and  if  an  j  person  so  summoned  shall,  without  reasonable 
excuse,  refuse  or  neglect  to  appear  at  the  time  and  place  appointed 
for  that  purpose,  having  been  paid  or  tendered  a  reasonable  sum 
for  lus  expenses,  or  if  any  person  appearing  shall  refuse  to  be 
examined  upon  oath  or  to  give  evidence  before  snch  justice, 
everj  such  person  shall  forfeit  a  sum  not  exceeding  five  pounds 
for  erery  such  offence. 

CXXjV.  No  proceeding  in  pursuance  of  this  or  the  special  act, 
or  anj  act  incorporated  therewith,  shall  be  quashed  or  vacated 
for  want  of  form,  nor  shall  the  same  be  removed  by  certiorari  or 
otiierwise  into  any  of  the  superior  courts. 

CXLIX.  And  be  it  enacted,  that  any  person  who  upon  any 
examination  upon  oath  under  the  provisions  of  this  or  the  special 
act,  or  any  act  incorporated  therewith,  shall  wilfully  and  corruptly 
gire  false  evidence,  shall  be  liable  to  the  penalties  of  wilful  and 
cormpt  perjury. 


PrOQMdlll0i 

not  to  be 
qnaahfldfor 
wut  of  lonn* 


giving  fslM 
evidence 
liable  to 
penaltteiof 
perjnir. 


SCHEDULES  referred  to  in  the  foregoing  Act. 

Schedule  (A.) 
Farm  of  Conveyance, 
•,  of ,  in  consideration  of  the  sum  of 


pud  to  me  [or,  at  the  case  may  be,  into  the  Bank  of  England, 
in  the  name  and  with  the  privity  of  the  accountant-general 
of  the  Court  of  Chancery,  ex  parte  ''The  promoters  of  the 

undertaking"   [naming  them']^  or  to  A.  B.,  of ,  and 

C.  D.,  of ,  two  trustees  appointed  to  receive  the  same], 

pursuant  to  the  [here  name  the  special  acf]^  by  the  [here 
name  the  company  or  other  promoters  of  the  undertahing']^ 
incorporated  [or  constituted]  by  the  said  act,  do  hereby  convey 
to  the  said  company  [or  oth^  description'],  their  successora 
and  assigns,  all  {describing  the  premises  to  be  conveyed],  to- 
gether with  all  ways,  rights,  and  appurtenances  thereto  belong- 
ing, and  all  such  estate,  right,  title,  and  interest  in  and  to  the 
same  as  I  am  or  shall  become  seised  or  possessed  of,  or  am  by 
the  said  act  empowered  to  convey,  to  hold  the  premises  to  the 
said  company  [or  other  description"^,  their  successors  and  as- 
siens,  for  ever,  according  to  the  true  intent  and  meaning  of  the 
«ud  act.  In  witness  whereof  I  hare  hereunto  set  my  hand  and 
seal,  the  — —  day  of  » in  the  year  of  our  Lord  — . 


Schedule  (B.) 
Form  of  Conveyance  on  Chief  Rent. 

1 ,  of ,  in  consideration  of  the  rent-charge  to  be 

paid  to  me,  my  heirs  and  aasignSy  as  hereinafter  mentioned,  by 
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''  ihe  promoters  of  the  undertaking"  {^naming  them'],  ineoqxH 
rated  [or  constituted]  by  virtue  of  the  [^here  name  the  special 
act"],  do  hereby  convey  to  the  said  company  [or  other  de$eri^ 
tion\f  their  successors  and  assigns,  all  [deecribing  the  premiset 
to  be  convey edi]^  together  with  idl  ways,  rights,  and  appurte- 
nances thereunto  belonging,  and  all  my  estate,  right,  title,  and 
interest  in  and  to  the  same  and  every  part  thereof,  to  hold  the 
said  premises  to  the  said  company  [or  other  descriptiek],  their 
successors  and  assies,  for  ever,  according  to  the  true  intent  and 
meaning  of  the  said  act,  they  the  said  company  [or  other  i,e- 
icription]y  their  successors  and  assigns,  yielding  and  paying 

unto  me,  my  heirs  and  assigns,  one  clear  yearly  rent  of , 

by  equal  quarterly  [or  half-yearly,  as  agreed  tfjM^n,]  portions 
henceforth,  on  the  \$tating  the  days"]^  clear  of  all  taxes  and 
deductions.  In  witneiss  whereof  I  hereunto  set  my  hand  and 
seal,  the day  of ,  in  the  year  of  our  Lord  . 


Extent  of 


Intorjn'vta- 
tlODS  In  this 
act: 

'*Bpedal 
■ct:" 


10  Vict.  c.  15(c). 

An  Act  for  con»olidating  in  One  Act  certain  Provieionsutnaliy 
contained  in  Acts  authorizing  the  making  of  Gasworks  for 
supplying  Towns  with  Gas,  [23rd  April,  1847.] 

Whebeas  it  is  expedient  to  comprise  in  one  general  act  simdiy 
provisions  usually  contained  in  acts  of  parliament  authoriang 
the  construction  of  gasworks  for  supplying  towns  with  gas,  aod 
that  as  well  for  avoiding  the  necessity  of  repeating  such  proTi- 
sions  in  each  of  the  several  acts  relating  to  such  undertakings  as 
for  ensuring  greater  uniformity  in  the  provisions  tbemselres: 
be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temponlr 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  this  act  shall  extend  only  to  such 
gasworks  as  shall  be  authorized  by  any  act  of  parliament  b^ 
after  to  be  passed  which  shall  declare  that  this  act  shall  be  in- 
corporated therewith,  and  all  the  clauses  of  this  act,  save  so  ftf 
as  they  shall  be  expressly  varied  or  excepted  by  any  snch  act, 
shall  apply  to  the  undertfUcing  authorized  thereby,  so  far  as  the 
same  shall  be  applicable  to  such  undertaking,  and  shall,  with  the 
clauses  of  every  other  act  which  shall  be  incorporated  tberewitli» 
form  part  of  such  act,  and  be  construed  therewith  as  fonDiog 
one  act. 

And  with  respect  to  the  construction  of  this  act  and  any  ict 
incorporated  therewith,  be  it  enacted  as  follows : 

IL  The  expression  "the  special  act,"  used  in  this  act,  shall  be 
construed  to  mean  any  act  which  shall  be  hereafter  passed  antfao' 
rizing  the  construction  of  gasworks,  and  with  which  this  act  dull 


(c)  Referred  to,  ante,  p.  342. 
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be  8o  incorporated  as  aforesaid ;  and  the  expression  "  the  under- 
taking "  shall  mean  the  gasworks  and  the  works  connected  there- 
with by  the  special  act  aathorized  to  be  constmcted ;  and  the 
expression  ''the  undertakers"  shall  mean  the  persons  hy  the 
special  act  anthorized  to  construct  the  gasworks. 

III.  The  following  words  and  expressions  in  both  this  and  the 
special  act,  and  any  act  incorporated  therewith,  shall  haTe  the 
meaning  hereby  assigned  to  them,  unless  there  be  something  in 
the  sabject  or  context  repugnant  to  such  construction ;  (that  is 
to  say,) 

The  expression  "the  gasworks"  shall  mean  the  gasworks  and 
the  works  connected  therewith  by  the  special  act  authorized 
to  be  constructed : 
The  word  *'  month  "  shall  mean  calendar  month : 
The  expression  "superior  courts,"  where  the  matter  submitted 
to  the  cognizance  of  the  superior  courts  arises  in  England, 
shall  mean  her  majesty's  superior  courts  of  record  at  West- 
minster, and  shall  include  the  court  of  common  pleas  of  the 
county  palatine  of  Lancaster  and  the  court  of  pleas  of  the 
county  of  Durham. 
And  with  respect  to  citing  this  act  or  any  part  thereof,  be  it 
enacted  as  follows : 

IV.  In  citing  this  act  in  other  acts  of  parliament  and  in  legal 
instmroents  it  shall  be  enough  to  use  the  expression  "  The  Gas- 
works Clauses  Act,  1847.** 

V.  For  the  purpose  of  incorporating  part  only  of  this  act  with 
any  act  hereafter  to  be  passed,  it  shall  be  enough  to  describe  the 
clauses  of  this  act  with  respect  to  any  matter  in  the  words  intro- 
ductory to  the  enactment  with  respect  to  such  matter,  and  to 
enact  that  the  clauses  so  described,  or  that  this  act,  with  the  ex- 
ception of  the  clauses  so  described,  shall  be  incorporated  with 
such  act,  and  thereupon  all  the  clauses  of  this  act  so  incorporated 
shall,  saye  so  far  as  they  are  expressly  varied  or  excepted  by  such 
act,  form  part  of  such  act ;  and  such  act  shall  be  construed  as  if 
Boch  clauses  were  set  forth  therein  with  reference  to  the  matter 
to  which  such  act  relates. 

And  with  respect  to  the  provision  for  guarding  against  fouling 
water,  or  other  nuisance  from  the  gas,  he  it  enacted  as  follows: 

XXL  If  the  undertakers  shall  at  any  time  cause  or  suffer  to  be 
brought  or  to  flow  into  any  stream,  reservoir,  or  aqueduct^  pond, 
or  place  for  water,  or  into  any  drain  communicating  therewith, 
any  washing  or  other  substance  produced  in  making  or  supplying 
gas,  or  shaU  wilfully  do  any  act  connected  with  the  making  or 
supplying  of  gas  whereby  the  water  in  any  such  stream,  reservoir, 
aqueduct,  pond,  or  place  for  water  shall  be  fouled,  the  under- 
tuers  shall  forfeit  for  every  such  ofence  the  sum  of  two  hundred 
pounds. 

XXII.  The  said  penalty  of  two  hundred  pounds  shall  be  reco- 
vered, with  full  costs  of  suit,  in  any  of  the  superior  courts,  by  the 
person  into  whose  water  such  washing  or  other  substance  shall  be 
conveyed  or  shall  flow,  or  whose  water  shall  be  fouled  by  any 
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Bach  act  as  aforesaid ;  bat  such  penalty  shall  not  be  reooverable 
unless  it  be  saed  for  daring  the  continaance  of  the  offence,  or 
within  six  months  after  it  shall  have  ceased. 

XXIII.  In  addition  to  the  said  penalty  of  two  handred  pounds 
(and  whether  sach  penalty  shall  have  been  rccoTered  or  not)  the 
andertakers  shall  forfeit  the  sam  of  twenty  poaads  (to  be  re- 
covered in  the  like  manner)  for  each  day  daring  which  such 
washing  or  other  substance  shall  be  brooght  or  shall  flow  as 
aforesaid,  or  the  act  by  which  sach  water  shall  be  foaled  shall 
continue  after  the  expiration  of  twenty-four  hours  from  the  time 
when  notice  of  the  offence  shall  have  been  served  on  the  under- 
takers by  the  per»>n  into  whose  water  such  washing  or  other 
substance  shall  be  brought  or  shall  flow,  or  whose  water  shall  be 
foaled  thereby,  and  such  penalty  shall  be  paid  to  such  last-UMB- 
tioniHi  person. 

XXIV.  Whenever  any  gas  shall  escape  from  any  pipe  laid 
down  or  set  up  by  or  belonging  to  the  undertakers,  they  shall, 
immediately  after  receiving  notice  thereof  in  writing,  prevent 
such  gas  from  escaping;  and  in  case  the  undertakers  ^hall  not 
within  twentv-four  hours  next  after  service  of  such  notioe 
effectually  prevent  the  gas  from  escaping,  and  wholly  remove 
the  cause  of  complaint,  they  shall  for  every  such  offence  forfeit 
the  sum  of  five  pounds  for  each  day  during  which  the  gas  ahsH 
be  suffered  to  escape  after  the  expiration  of  twenty-four  boon 
from  the  service  of  such  notice. 

XXV.  Whenever  any  water  within  the  limits  of  the  special 
act  shall  be  fouled  by  the  gas  of  the  undertakers,  they  shall 
forfeit  to  the  person  whose  water  shall  be  so  fouW  for  every 
such  offence  a  sum  not  exceeding  twenty  pounds,  and  a  further 
sum  not  exceeding  ten  pounds  for  each  dav  during  which  the 
offence  shall  continue  after  the  expiration  or  twenty-foor  houn 
from  the  service  of  notice  of  such  offence. 

XXVL  For  the  purpose  of  ascertaining  whether  such  wstff 
be  fouled  by  the  gas  of  the  undertakers  the  person  to  whom  tbe 
water  supposed  to  be  fouled  shall  belong  may  dig  up  the  groood 
and  examme  the  pipes,  conduits,  and  works  of  ue  nnderwen; 
provided  that  such  person,  before  proceeding  so  to  dig  and  exa- 
mine, shall  give  twenty-four  hours'  notice  in  writing  to  tlie 
undertakers  of  the  time  at  which  such  digging  and  examinstico 
is  intended  to  take  place,  and  shall  give  &e  like  notice  to  (!» 
persons  having  the  control  or  management  of  the  road,  paremeat, 
or  place  where  such  digging  is  to  take  place ;  and  they  shall  bs 
subject  to  the  like  obligation  of  reinstating  the  said  rosd  sad 
pavement,  and  the  same  penalties  for  delay  or  any  nonfetsoA 
or  misfeasance  therein,  as  are  hereinbefore  provided  with  reapeci 
to  roads  and  pavements  brolfien  up  by  the  undertakers  for  tlis 
purpose  of  laying  their  pipes. 

XXVII.  If,  upon  any  such  examination,  it  appear  that  soeh 
water  has  been  fouled  by  any  gas  belonging  to  the  undertaker^ 
the  expenses  of  the  digging,  examination,  and  repair  of  the  stieet 
or  place  disturbed  in  any  such  examination  shall  be  paid  by  the 
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undertakers;  bntif  npon  snch  examination  it  appear  that  the 
water  has  not  been  foaled  bj  the  gas  of  the  undertakers,  the 
person  causing  snch  examination  to  be  made  shall  pay  all  snch 
expenses,  and  shall  also  make  good  to  the  undertakers  any  injnry 
which  maj  be  occasioned  to  their  works  by  snch  examination. 

XXVII  I.  The  amount  of  the  expenses  of  every  snch  exami- 
naticm  and  repair,  and  of  any  injury  done  to  the  undertakers, 
shall,  in  case  of  any  dispute  about  tie  same,  together  with  the 
costs  of  ascertaining  and  recorering  the  same,  be  ascertained  and 
recoTered  in  the  same  manner  as  damages  for  the  ascertaining 
and  recovery  whereof  no  special  provision  is  made  are  to  be 
ascertained  and  recovered. 

XXIX.  Nothing  in  this  or  the  special  act  contained  shall 
preTent  the  undertakers  from  being  liable  to  an  indictment  for 
nuisance,  or  to  any  other  legal  proceeding  to  which  they  may  be 
liable,  in  consequence  of  making  or  supplying  gas. 

And  with  respect  to  access  to  the  special  act,  be  it  enacted  as 
follows: 

XliY.  The  undertakers  shall  at  all  times,  after  the  expiration 
of  six  months  after  the  passing  of  the  special  act  keep  in  their 
principal  office  of  business  a  copy  of  the  special  act,  printed  by 
the  printers  to  her  majesty,  or  some  of  them,  and  shall  also, 
within  the  space  of  such  six  months,  deposit  in  the  office  of 
the  clerk  of  the  peace  of  the  county  in  which  the  undertaking 
is  situated,  a  copy  of  such  special  act  so  printed  as  afore- 
said; and  the  said  clerk  of  the  peace  shall  receive,  and  they 
and  the  undertakers  respectively  shall  keep,  the  said  copies 
of  the  special  act,  and  shall  permit  all  persons  interested  to  in- 
spect the  same  and  make  extracts  or  copies  therefrom,  in  the 
like  manner,  and  upon  the  like  terms,  and  under  the  like  penalty 
for  default,  as  is  provided  in  the  case  of  certain  plans  and  sec- 
tions by  an  act  passed  in  the  first  year  of  the  reign  of  her  present 
majesty,  intitnled  '*  An  Act  to  compel  clerks  of  the  peace  for 
eonnties,  and  other  persons,  to  take  the  custody  of  such  docu- 
ments as  shall  be  directed  to  be  deposited  with  them  under  the 
Standing  Orders  of  either  House  of  Parliament." 

XLYI.  If  the  undertakers  fail  to  keep  or  deposit  as  herein- 
before mentioned  any  of  the  said  copies  of  the  special  act,  they 
shall  forfeit  twenty  pounds  for  every  such  offence,  and  also  five 

Kunds  for  every  day  afterwards  during  which  such  copy  shall 
not  so  kept  or  deposited. 
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10  Vict.  c.  16  (d). 

An  Act  for  comolidating  in  One  Act  certain  Promttom 
usually  contained  in  Acts  with  respect  to  the  Constiti^ioti 
and  Regulation  of  Bodies  of  Commissioners  appointed  for 
carrying  on  Undertakings  of  a  public  Nature. 

[23rd  April,  1847.] 

Whereas  it  is  expedient  to  comprise  in  one  act  sondiy  pro- 
visions usually  contained  in  acts  of  parliament  anthoriziDg  the 
execution  of  undertakings  of  a  public  nature  bj  bodies  of  com- 
missioners,  trustees,  or  other  persons,  not  being  joint  stock  com- 
panies, and  that  as  well  for  avoiding  the  necessity  for  repeating 
such  provisions  in  each  of  the  several  acts  relating  to  soeli 
undertakings  as  for  ensuring  greater  uniformity  in  the  provisions 
themselves:  be  it  enacted  by  the  queen's  most  excellent  majeetr, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  this  act  shall  extend  (mlj 
to  such  undertakings  or  commissioners  as  shall  be  authorized  or 
constituted  by  any  act  of  parliament  hereafter  to  be  passed, 
which  shall  declare  that  this  act  shall  be  incorporated  therewith; 
and  all  the  clauses  of  this  act,  save  so  far  as  they  shall  be  ex- 
pressly varied  or  excepted  by  any  such  act,  shall  apply  to  the  com- 
missioners constituted  by  such  act,  and  to  the  undertaking  for 
carrying  on  which  such  commissioners  shall  be  constituted,  m 
far  as  the  same  shall  be  applicable  thereto  respectively;  lod 
such  clauses,  with  the  clauses  of  every  other  act  which  shall  be 
incorporated  therewith,  shall,  save  as  aforesaid,  form  pait  of 
such  act,  and  be  construed  therewith  as  forming  one  act. 

And  with  respect  to  the  construction  of  this  act,  and  any  act 
incorporated  there\rith,  be  it  enacted  as  follows: 

II.  The  expression  "  the  special  act'*  used  in  tills  act  shall  be 
construed  to  mean  any  act  which  shall  be  hereafter  pa.<sed,  coo- 
stituting  a  body  of  commissioners  as  hereinafter  denned  for  tbe 
purpose  of  carrying  on  any  undertaking,  and  with  which  this 
act  shall  be  incorporated;  and  the  word  **  prescribed"  used  io 
Uiis  act  in  reference  to  any  matter  herein  stated  shall  be  ceo- 
strued  to  refer  to  such  matter  as  the  same  shall  be  prescribed  or 
provided  for  in  the  special  act ;  and  the  sentence  in  which  sod) 
word  occurs  shall  be  construed  as  if,  instead  of  the  wofd ''pre- 
scribed," the  expression  "prescribed  for  that  purpose  in  tbe 
special  act"  had  been  used;  and  the  expression  **  the  nllde^ 
taking"  shall  mean  the  undertaking  or  works,  of  whaterer 
nature,  which  shall  by  the  special  act  be  authorized  to  be  execoted 
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or  cftiried  on ;  and  the  expression  *'  the  commiwioners "  shall 
mean  the  commissioners,  tmstees,  nndertakers,  or  other  persons 
or  body  corporate  constituted  by  the  special  act,  or  thereby  in- 
trosted  with  powers  for  exccatinj^  the  undertaking. 

And  with  respect  to  citing  this  act  or  any  part  thereof,  be  it 
enacted  as  follows : 

IV.  In  citing  this  act  in  other  acts  of  parliament,  and  in  legal 
instmments,  it  shall  be  sufficient  to  nse  the  expression  **  The 
Commissioners  Clauses  Act,  1847." 

V.  For  the  purpose  of  incorporating  part  only  of  this  act  with 
any  act  of  parliament  hereafter  to  be  passed,  it  shall  be  enough 
to  describe  the  clauses  of  this  act  with  respect  to  any  matter  in 
the  wrords  introductory  to  the  enactment  with  respect  to  such 
matter,  and  to  enact  that  the  clauses  so  described,  or  that  this 
act  with  the  exception  of  the  clauses  so  described,  shall  be  in- 
coiponted  with  such  act;  and  thereupon  all  the  clauses  of  this 
act  so  incorporated  shall,  save  so  far  as  they  are  expressly  yaried 
or  excepted  by  such  act,  form  part  of  such  act,  and  such  act  shall 
be  construed  as  if  such  clauses  were  set  forth  therein  with 
reference  to  the  matter  to  which  such  act  relates. 

And  with  respect  to  the  mortgages  to  be  executed  by  the 
conunissioners,  be  it  enacted  as  follows : 

XJCXV .  Every  mortgage  of  rates  or  othei;  property  authorized 
to  be  made  under  the  provisions  of  this  or  the  special  act  shall 
be  by  deed  duly  stamped,  in  which  the  consideration  shall  be  duly 
stated;  and  every  such  deed  shall  be  under  the  common  seal  of 
the  comroifisioners  if  they  be  a  body  corporate,  or  if  they  be  not 
a  body  corporate  shall  be  executed  by  the  commissioners  or  any 
five  of  them,  and  may  be  according  to  the  form  in  the  schedule 
(B.)  to  this  act  annexed  or  to  the  like  effect;  and  the  respective 
mortgagees  or  assignees  in  security  shall  be  entitled  one  with 
another  to  their  respective  proportions  of  the  rates  and  assess- 
ments or  other  property  comprised  in  such  mortgages  respectively, 
according  to  the  respective  sums  in  such  mortgages  mentioned  to 
be  advanced  by  such  mortgagees  respectively,  and  to  be  repaid  the 
snms  so  advanced,  with  interest,  without  any  preference  one  above 
another  by  reason  of  the  priority  of  advancing  such  monies,  or  of 
the  dates  of  any  such  mortgages  respectively. 

liXXVI.  A  register  of  mortgages  in  security  shall  be  kept  by 
the  clerk  to  the  commissioners,  and  where  by  the  special  act  the 
commissioners  are  authorized  or  required  to  raise  separate  sums 
on  separate  rates  or  other  property,  a  separate  register  shall  be 
kept  for  each  class  of  mortgages,  and  within  fourteen  days  after 
the  date  of  any  mortgage  an  entry  or  memorial  of  the  number 
and  date  thereof,  and  or  the  names  of  the  parties  thereto,  widi 
their  proper  additions,  shall  be  made  in  the  proper  register;  and 
every  such  register  may  be  perused  at  all  reasonable  times  by 
any  person  interested  in  any  such  mortgage  without  fee  or 
reward. 

LXXVII.  Any  person  entitled  to  any  such  mortgage  may 
transfer  his  right  and  interest  therein  to  any  other  person ;  and 
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everj  sach  tnmsfer  shall  be  by  deed  duly  stamped,  whereJn  the 
consideration  shall  be  trnlj  stated;  and  every  such  transfer  may 
be  according  to  the  form  in  the  schedole  (C.)  to  this  act  amiexed, 
or  to  the  like  effect 

LXXVIIL  Within  thirty  days  after  the  date  of  ereiy  such 
transfer,  if  executed  within  the  united  kingdom,  or  otherwise 
within  thirty  days  after  the  arrival  thereof  in  the  united  kiogdom, 
it  shall  be  produced  to  the  clerk  to  the  commissioners,  and  there- 
upon such  clerk  shall  cause  an  entry  or  memorial  thereof  to  be 
made,  in  the  same  manner  as  in  the  case  of  the  original  moit- 
gage,  and  for  such  entry  the  clerk  may  demand  a  snm  not  exeeed- 
ing  five  shillings ;  and  after  such  entry  every  such  transfer  shall 
entitle  the  transferee,  his  executors,  administrators,  or  assigns,  to 
the  full  benefit  of  the  original  m<»tgage,  and  the  principal  and 
interest  thereby  secured;  and  such  transferee  may  in  like  manner 
assign  or  transfer  the  same  again,  toties  quoties;'and  it  shall  not 
be  in  the  power  of  any  person,  except  the  person  to  whom  the  same 
shall  have  been  last  transferred,  his  executors,  administrators,  or 
assigns,  to  make  void,  release,  or  discharge  the  mortgage  so  trans- 
fenid,  or  any  money  thereby  secured. 

LXXIX.  Unless  otherwiw  provided  by  any  mortgage,  the 
interest  of  the  money  borrowed  thereupon  shall  be  paid  half- 
yearly  to  the  several  parties  entitled  thereto. 

LXXX.  If  the  commissioners  can  at  any  time  borrow  or  take 
up  any  sum  of  money  at  a  lower  rate  of  interest  than  any  seen* 
rities  given  by  them  and  then  be  in  force  shall  bear,  they  may 
borrow  such  sum  at  such  lower  rate  as  aforesaid,  in  order  to  p^ 
off  and  discharge  the  securities  bearing  such  higher  rate  of  iAte> 
rest,  and  may  cliaige  the  vates  and  other  property,  which  thev 
may  be  authorized  to  mortgage  or  assign  in  security  nnder  thv 
or  the  special  act,  or  any  part  thereof,  with  payment  of  such  sam 
and  such  lower  rate  of  interest,  in  such  manner  and  subject  to 
such  regulations  as  are  herein  contained  with  respect  to  other 
monies  borrowed  on  mortgage. 

LXXX  I.  The  commissioners  may,  if  they  think  proper,  fix  s 
period  for  the  repayment  of  all  principal  monies  borrowed  wdcr 
the  provisions  of  this  or  the  special  act,  with  the  interest  thaeo£» 
and  in  such  case  the  commissioners  shall  cause  such  period  to  be 
inserted  in  the  mortgage  deed ;  and  upon  the  expirmtioa  of  sach 
period  the  principal  snm,  together  with  the  arrears  of  interest 
thereon,  shall,  on  demand,  be  paid  to  the  party  entitled  to  reeeirs 
such  principal  money  and  interest,  and  if  no  other  place  of  psv- 
ment  be  inserted  in  such  deed  such  principal  and  interest  shall 
be  payable  at  the  office  of  the  commissioners. 

LXXXIL  If  no  time  be  fixed  in  the  mortgage  deed  for  te 
repayment  of  the  money  so  borrowed,  the  party  entitled  to 
receive  such  money  may,  at  the  expiration  or  at  any  time 
after  the  expiration  of  twelve  months  from  the  date  of  such 
deed,  demand  payment  of  the  principal  money  thereby  seemed, 
with  all  arrears  of  interest,  npon  giving  six  months'  pve- 
vioufl  notice  for  that  purpose,  and  in  Uie  like  case  the  eanni** 


10  Vict.  c.  16.  625 

Bonen  maj  at  anj  time  pay  off  the  monej  borrowed,  on  giving 
the  like  notice;  and  eyery  snch  notice  shall  be  in  writiDg  or 
print,  or  both,  and  if  given  by  a  mortgagee  or  creditor  shall 
M  deliyered  to  the  clerk  or  left  at  the  office  of  the  oommis- 
sioiiers,  and  if  given  by  the  commissioDcrs  shall  be  g^ven 
either  personally  to  snch  mortgagee  or  creditor,  or  left  at  his 
residence,  or  if  such  mortgagee  or  creditor  be  unknown  to 
the  commissioners,  or  cannot  be  found  after  diligent  inquiry, 
SQch  notice  shall  be  given  bv  advertisement  in  the  London 
Gazette. 

LXXXm.  If  the  commissioners  shall  have  given  notice  of  Intentt  to 
their  intention  to  pay  off  any  such  mortgage  at  a  time  when  ^^^Iffi^'^?' 
the  same  may  lawfully  be  paid  off  by  them,  then  at  the  expi-  Sotioetopsj 
ration  of  such  notice  all  further  interest  shall  cease  to  be  pay-  off  a  mon- 
able  thereon,  unless,  on  demand  of  payment  made  pursuant  to  «^^  ^^^ 
such  notice  or  at  any  time  thereafter,  the  commissioners  fail 
to  pay  the  principal  and  interest  due  at  the  expiration  of  such 
notice  on  such  mortgage. 

LXXXIV.  In  oi^er  to  discharge  the  principal  money  bor-  Monies  bor- 
rowed as  aforesaid  on  security  of  any  of  the  rates,  the  commis-  rowed  on 
sioners  shall  every  year  appropriate  and  set  apart  out  of  such  ^^^  to 
rates  respectively  a  sum  equal  to  the  prescribed  part,  and  if  no  paid  off  In 
part  be  prescribed  one>twentieth  part  of  the  sums  so  borrowed  a  limited 
respectively,  as  a  sinking  fund  to  be  applied  in  paying  off  the  P^^ 
respective  principal  monies  so  borrowed,  and  shall  from  time  to 
time  cause  such  sinking  fund  to  be  invested  in  the  purchase  of 
exchequer  bills  or  other  government  securities,  and  to  be  in- 
creased by  accumulation  in  the  way  of  compound  interest  or 
otherwise,  until  the  same  respectively  shall  be  of  sufficient 
amount  to  pay  off  the  principal  debts  respectively  to  which  such 
sinking  fund  shall  be  applicable,  or  some  part  thereof,  which 
the  commissioners  shall  think  ought  then  to  be  paid  off,  at 
which  time  the  aame  shall  be  so  applied  in  paying  off  the  same 
in  manner  hereinafter  mentioned. 

LXXXV.  Whenever  the  commissioners  shall  be  enabled  to  Mode  of 
pay  off  one  or  more  of  the  mortgages  which  shall  be  then  pay-  Paying  off 
able,  and  shall  not  be  able  to  pay  off  the  whole  of  the  same  °»<"*«"««"' 
class,  they  shall  decide  the  order  in  which  they  shall  be  paid 
off  by  lot  among  the  class  to  which  snch  one  or  more  of  the 
mortgages  belong,  and  shall  cause  a  notice  signed  by  their  clerk 
to  be  given  to  the  persons  entitled  to  the  money  to  be  paid 
off,  pursuant  to  such  lot,  and  such  notice  shall  express  the 
principal  sum  proposed  to  be  paid  off,  and  that  the  same  will 
be  paid,  together  with  the  interest  due  thereon,  at  a  place  to  be 
specified,  at  the  expiration  of  six  months  from  the  date  of  giving 
such  notice. 

LXXXVI.  Where  by  the  special  act  the  mortgagees  of  the  Axrean  of 
commiaaioners  are  empowered  to  enforce  the  payment  of  the  ^^^^^^f^ 
arrears  of  interest,  or  the  arrears  of  principal  and  interest,  due  ^^^  ^j 
to  them,  by   the   appointment  of  a  receiver,  then  if,  within  appointraent 
thirtj  days  after,  the  interest  accruing  upon  any  such  mortgage  ^  a  Teoetver. 
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has  become  pajable,  and  after  demand  thereof  in  writing,  the 
same  be  not  paid,  the  mortgagee  may,  without  prejndice  to 
his  right  to  sae  for  the  interest  bo  in  arrear  in  anj  of  the 
Boperior  coarts,  require  the  appointment  of  a  receiver,  hy  an 
application  to  be  made  as  hereinafter  provided;  and  if  within 
BIX  months  after  the  principal  money  owing  upon  any  snch 
mortgage  has  become  payable,  and  after  demand  thereof  in 
writing,  the  Bame  be  not  paid,  together  with  all  interest  dne  in 
respect  thereof,  the  mortgagee,  without  prejndice  to  his  right 
to  sue  for  snch  principal  money,  together  with  all  arrears  of 
interest,  in  any  of  the  superior  courts  may,  if  his  debt  amount 
to  the  prescribed  sum,  alone,  or,  if  his  debt  do  not  amount  to 
the  prescribed  sum,  he  may,  in  conjunction  with  other  mort- 
gagees whose  debts  being  so  in  arrear  after  demand  as  aforesaid, 
together  with  his,  amount  to  the  prescribed  sum,  require  the 
appointment  of  a  receiver,  by  an  application  to  be  made  as  here- 
mafterprorided. 

LXXXVII.  Every  application  for  a  receiver  in  the  cases 
aforesaid  shall  be  made  to  two  justices,  and  on  any  such  appli- 
cation such  justices  may  by  order  in  writing,  after  hearing  the 
parties,  appoint  some  person  to  receive  the  whole  or  a  competent 
part  of  the  rates  or  sums  liable  to  the  payment  of  such  interest, 
or  such  principal  and  interest,  as  the  case  may  be,  until  such 
interest,  or  until  such  principal  and  interest,  as  the  case  may  be, 
together  with  all  costs,  including  the  charges  of  receiving  the 
rates  or  sums  aforesaid,  be  fully  paid ;  and  upon  such  appoint- 
ment being  made  all  such  rates  and  sums  of  money  as  aforesaid, 
or  such  part  thereof  as  may  be  ordered  by  the  said  justices  or 
sheriff,  shall  be  paid  to  the  person  so  to  be  appointed,  and  the 
money  so  paid  shall  be  so  much  money  received  by  or  to  the  use 
of  the  party  to  whom  such  interest  or  snch  principal  and  in- 
terest, as  the  case  may  be,  shall  be  then  due,  and  on  whose 
behalf  such  receiver  shall  have  been  appointed,  and  after  snch 
interest  and  costs,  or  such  principal,  interest,  and  costs,  have 
been  so  received,  the  power  of  such  receiver  shall  cease. 

LXXXVIII.  The  books  of  account  of  the  commissioners 
shall  be  open  at  all  reasonable  times  to  the  inspection  of  the 
respective  mortgagees  of  the  commissioners,  with  liberty  to  take 
extracts  therefrom,  without  fee  or  reward. 
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SCHEDULES  to  which  the  foregoiDg  Act  refers. 


Schedule  (B.)  Sect.  76. 

Ibrm  of  Mortgage. 

By  Tiitne  of  \her6  name  the  special  acf],  we  [^here  name  the 
eorpcration  if  the  commUnonert  be  incorporated^  or,  if  not  in- 
eorpcratedy  fire  of  the  commisaioners,]  app<Mnted  in  pnrsaance 

of  the  said  act,  in  consideration  of  Uie  earn  of paid  to 

Uie  treasurer  to  the  said  commissioners  by  A.  B.  of  .^—  for 
the  porposes  of  the  said  act,  do  grant  and  assign  nnto  the  said 
A.  B.,  his  executors,  administrators,  and  assigns,  snch  propor- 
tion of  the  rates,  rents,  profits,  and  other  monies  arising  or  ac- 
croing  bj  virtne  of  the  said  act  from  {here  describe  the  rates 
or  other  property  proposed  to  be  mortgage^  as  the  said  sum 
of  — >-  doth  or  shall  bear  to  the  whole  snm  which  is  or  shall 
be  borrowed  upon  the  credit  of  the  said  rates,  rents,  profits,  or 
monies,  to  hold  to  the  said  A.  B.,  his  executors,  administrators, 

and  assigns,  from  this  day  nntil  the  said  sum  of with 

interest  at per  centum  per  annnum  for  the  same,  shall 

be  fully  paid  and  satisfied  (the  principal  sum  to  be  repaid  at  the 

end  of years  from  the  date  hereof  [in  ease  any  period 

he  agreed  upon  for  that  purpose"]  ).  Given  under  our  corporate 
seal  \or,  in  witness  whereof  we  have  hereunto  set  our  hands  and 

seals,  as  the  case  may  be] ,  this  -^— ^  day  of one  thousand 

eight  hundred  and . 


Schedule  (C.)  Sect.  77. 

Ibrm  of  Transfer  of  Mortgage, 

I,  A.  B.  of in  consideration  of  the  sum  of  — —  paid 

to  me   by  C.  B.  of  do  hereby  transfer  to  the  said 

C.  D.,  his  executors,  administrators,  and  assies,  a  certain 
mortgage,  number made  by  "  the  commissioners  for  exe- 
cuting the  [here  name  the  special  act]  to  ^—  bearing  date 

Uie day  of  — —  for  securing  the  sum  of and 

interest  [or,  if  such  tranter  be  by  endorsement^  the 

within  security],  and  all  my  right,  estate,  and  interest  in  and  to 
the  money  thereby  secured,  and  in  and  to  the  rates,  rents,  profits, 
or  other  monies  thereby  assigned.    In  witness  whereof  I  have 

hereunto  set  my  hand  and  seal,  this day  of  — —  one 

thousand  eight  hundred  and . 
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11  &  12  Vict,  a  43(c). 

An  Actio  facilitate  the  Performance  of  the  Duties  of  Jtutieet 
of  the  Peace  out  of  Sessions^  within  England  acid  Walet, 
with  respect  to  summary  Convictions  and  Orders. 

[14th  August  1848.] 

Whebbas  it  woald  conduce  mnch  to  the  improyement  of  Uie  ad- 
ministration of  jnstice  within  England  and  Wales,  so  fv  as 
respects  summary  convictions,  and  orders  to  be  made  bj  her 
majesty^s  justices  of  the  peace  therein,  if  the  seTeral  statutes 
and  parts  of  statutes  relating  to  the  duties  of  such  justioes  in 
respect  of  such  summary  convictions  and  orders  were  ooo- 
Bolidated,  with  snch  additions  and  alterations  as  may  be  deemed 
necessary,  and    that   such  duties  should    be  clearly  defined 
by  such  positive  enactment :  be  it  therefore  declared  and  enacted 
by  the  queen*s  most  excellent  majesty,  by  and  with  the  advioe 
and  consent  of  the  lords  spiritual  and  temporal,  and  oommooa, 
in  this  present  parliament  assembled,  and  by  the  anthoritj  of 
the  same,  that  in  all  cases  where  an  information  shall  be  laid 
before  one  or  more  of  her  majesty's  justices  of  the  peace  for  aii^ 
county,  riding,  division,  liberty,  city,  borongh,  or  place  within 
England  or  Wales,  that  any  person  has  committed  or  is  suspected 
to  have  committed  any  offence  or  act  within  the  jnrisdictioa  of 
such  justice  or  justices  for  which  he  is  liable  by  law,  upon  a 
summary  conviction  for  the  same  before  a  justice  or  justices  of 
the  peace,  to  be  imprisoned  or  fined,  or  otherwise  punished,  and 
also  in  all  cases  where  a  complaint  shall  bo  made  to  any  socfa 
justice  or  justices  upon  which  he  or  they  have  or  shall  have 
authority  by  law  to  make  any  order  for  the  payment  of  moDev 
or  otherwise,  then  and  in  every  snch  case  it  shall  be  lawful  &r 
such  justice  or  justices  of  the  peace  to  issue  his  or  their  sDrnmaos 
directed  to  such  person,  stating  shortly  the  matter  of  snch 
information  or  complaint,  and  requiring  him  to  appear  at  a 
certain  time  and  place  before  the  same  jnstice  or  justices,  or 
before  such  other  justice  or  justices  of  the  same  ix>unty,  ridingt 
division,  liberty,  city,  borough,  or  place  as  shall  then  be  Uiere, 
to  answer  to  the  said  information  or  complaint,  and  to  be  fBrtber 
dealt  with  according  to  law;  and  every  such  summons  shall  be 
served  by  a  constable  or  other  peace  officer,  or  other  peraoa  to 
whom  the  same  shall  be  delivered,  upon  the  person  to  whom  it 
is  so  directed,  by  delivering  the  same  to  the  party  personally,  or 
by  leaving  the  same  with  some  person  for  him  at  his  last  or 
most  usual  place  of  abode;  and  the  constable,  peace  officer,  or 
person  who  ^all  serve  the  same  in  manner  aforesaid  shall  attend 
at  the  time  and  place  and  before  the  justices  in  the  said  sommooi 
mentioned,  to  depose,  if  necessary,  to  the  service  of  the  sud 
summons:  provided  always,  that  nothing  herein  mentioned  shell 
oblige  any  justice  or  justices  of  the  peace  to  issue  any  nch 
summons  in  any  case  where  the  application  for  any  order  of 
justices  is  by  law  to  be  made  ex  parte:  provided  also,  that  no 


(jei)  Referred  to,  ante,  p.  373. 
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objection  shall  be  taken  or  allowed  to  asj  infonnation,  com-  Vo  objection 
plunt,  or  summons,  for  any  alleged  defect  therein  in  substance  snowed  tor 
or  in  form,  or  for  any  rariance  Estween  such  information,  com-  ^*°'  ' 

plaint,  or  summons  and  the  CTidence  adduced  on  the  part  of  the 
informant  or  complainant  at  the  hearing  of  such  information  or 
complaint  as  hereinafter  mentioned ;  but  if  any  such  yariance 
shall  appear  to  the  justice  or  justices  present  and  acting  at  such 
hearing  to  be  such  that  the  party  so  sunmioned  and  appearing 
has  beoi  thereby  deceiyed  or  misled,  it  shall  be  lawful  for  such 
justiee  or  justices,  upon  such  terms  as  he  or  they  shall  think  fit, 
to  adjourn  the  hearing  of  the  case  to  some  future  day. 

n.  And  be  it  enacted,  that  if  the  person  so  serred  with  a  If  lamnions 
summons  as  aforesaid  shall  not  be  and  appear  before  the  justice  Jw  not  obeyed, 
or  justices  at  the  time  and  place  mentioned  in  such  summons,  j^^^^^l^ 
and  it  shall  be  made  to  appear  to  such  justice  or  justices,  by  nnt; 
oath  or  affirmation,  that  such  summons  was  so  served  what  shall 
be  deemed  by  such  justice  or  justices  to  be  a  reasonable  time 
before  the  time  therein  appointed  for  appearing  to  the  same, 
then  it  shall  be  lawful  for  such  justice  or  justices  if  he  or  they 
shall  think  fit,  upon  oath  or  affirmation  bemg  made  before  him 
or  them  substantiating  the  matter  of  such  information  or  com- 
plaint to  his  or  their  satisfaction,  to  issue  his  or  their  warrant 
to  apprdiend  the  party  so  summoned,  and  to  bring  him  before 
the  same  justice  or  justices,  or  before  some  other  justice  or 

t'ustioea  of  the  peace  in  and  for  the  same  county,  riding,  division, 
iberty,  city,  borough,  or  place,  to  answer  to  the  said  informa- 
tion or  complaint,  and  to  be  further  dealt  with  according  to  law; 
or  upon  such  information  being  laid  as  aforesaid  for  any  offence  or  may  \mw 
pnmsbable  on  conriction  the  justice  or  justices  before  whom  !["?"^  ^^ 
such  information  shall  have  been  laid  may,  if  he  or  they  shall  iiJtance  • 
shall  think  fit,  upon  oath  or  affirmation  being  made  before  him 
or  them  substantiating  the  matter  of  such  information  to  his  or 
their  satisfaction,  instead  of  issuing  such  summons  as  aforesaid, 
issue  in  the  first  instance  his  or  £eir  warrant  for  apprehend- 
ing the  person  against  whom  such  information  shall  have  been 
90  laid,  and  brinfi;ing  him  before  the  same  justice  or  justices, 
or  before  some  ouier  justice  or  justices  of  the  peace  in  and  for 
the  same  county,  riding,  division,  liberty,  city,  borough,  or  place, 
to  answer  to  the  said  information,  and  to  be  further  dealt  with 
according  to  law;  or  if,  where  a  summons  shall  be  so  issued  as  or  if  inm- 
aforesaiC  And  upon  the  day  and  at  the  place  appointed  in  and  ^1^'^**?^'*°' 
by  the  said  summons  for  the  appearance  of  the  party  so  sum-  gerredl'be 
moned,  sudi  party  shall  fail  to  appear  accordingly  in  obedience  not  obeyed, 
to  such  summons,  then  and  in  every  such  case,  if  it  be  proved  ^^^^  justices 
upon  oath  or  affirmation  to  the  justice  or  justices  then  present  ^^JHH^^ 
that  such  summons  was  duly  served  upon  such  party  a  reasonable  ^  ^'^ 
time  before  the  time  so  appointed  for  his  appearance  as  aforesaid, 
it  shall  be  lawful  for  such  justice  or  justices  of  the  peace  to 
proceed  ex  parte  to  the  hearing  of  such  information  or  com- 
plaint, and  to  adjudicate  thereon,  as  fully  and  effectually,  to  all 
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intentB  and  parposes,  as  if  such  putr  had  penonallj  appeared 
before  him  or  them  in  obedience  to  the  oaid  anmmona. 

III.  And  be  it  enacted,  that  erery  snch  warrant  to  appiebenii 
a  defendant,  that  he  may  ansirer  to  anj  anch  informatioa  or 
complaint  as  aforesaid,  shall  be  under  the  hand  and  teal,  or 
hands  and  seals,  of  the  jnstioe  or  jostioea  issoing  the  same,  sad 
may  be  directed  either  to  any  constable  or  otfaor  peraon  by  DMoe, 
or  generally  to  the  constable  of  the  parish  or  other  district  vitluB 
which  the  same  is  to  be  executed  without  naming  him,  or  to  sack 
constable,  and  all  other  conatablefl»  within  the  county  or  other 
district  within  which  the  justice  or  justices  issuing  sodi  wanaat 
hath  or  have  jurisdiction,  or  generally  to  all  the  conatablei  within 
snch  last-mentioned  coun^  or  district;  and  it  ahall  state  shoftlj 
the  matter  of  the  inf onnation  or  complaint  on  whidi  it  is  founded, 
and  shall  name  or  otherwise  describe  the  penoa  against  whoa 
it  has  been  issued;  and  it  shall  order  the  constable  or  other  per* 
son  to  whom  it  is  directed  to  apprehend  the  aaid  defeodaDt,  sad 
to  bring  him  before  one  or  more  justice  or  justices  of  the  peace 
(as  the  case  may  require)  of  the  same  county,  riding,  dinacn, 
liberty,  dty,  borough  or  place  to  answer  to  tlie  said  infomstka 
or  complaint,  and  to  be  further  dealt  with  according  to  law;  sad 
that  it  shall  not  be  necessary  to  make  such  warrant  retansi^ 
at  any  particular  time,  but  the  same  may  remain  in  fall  force 
until  it  shall  be  executed ;  and  such  warrant  may  be  cxeraied 
bpr  apprehending  the  defendant  at  any  place  within  the  eovotT, 
ndiug,  division,  liberty,  city,  borough  or  place  within  whidi  the 
justices  issuing  the  same  shall  have  junadictioo,  or,  in  caaeof 
fresh  pursuit,  at  any  place  in  the  next  adjoining  county  or  plsei 
within  seven  miles  of  the  border  of  snch  first-mentioned  eoantr, 
riding,  division,  liberty,  dty,  borough  or  {dace  without  havic^ 
such  warrant  backed  as  hereinafter  mentioned;  and  in  all  csne 
where  such  warrant  shall  be  directed  to  all  constables  or  pesct 
officers  within  the  coun^  or  other  district  vrithin  which  the  ia*> 
tice  or  justices  issuing  the  same  shall  have  jurisdiction,  it  tball 
be  lawnil  for  any  constable^  headborougfa,  tithingman,  bonholder 
or  other  peace  officer  ioe  any  parish,  township,  namlet  or  pbee 
situate  wiUiin  the  Umits  of  the  jurisdiction  for  which  snch  jo»' 
tice  or  justices  shall  have  acted  when  he  or  they  granted  nch 
warrant,  to  execute  such  wanant  in  like  manner  as  if  sadi 
warrant  were  directed  specially  to  such  consteble  by  name,  sad 
notwithstanding  that  the  place  in  which  such  warrant  shall  be 
executed  shall  not  be  within  the  parish,  township,  hani^  or 
place  for  which  he  shall  be  such  constable,  headborcwgh,  tithing 
man,  borsholder  or  other  peace  officer;  and  snch  of  the  pion- 
sions  and  enactments  contained  in  a  certain  act  of  pariiaaiat 
made  and  passed  in  this  present  session  of  parliament,  intitaled 
<* An  Act  to  facilitate  the  Performance  of  the  DutieB  of  Jastkee 
of  the  Peace  out  of  Sessions  vrithin  Eufrland  and  Wales  with 
respect  to  Persons  charged  with  indictable  Offenees,"*  as  to  the 
bnckinjr  of  any  warrant,  and  the  indorsement  diereon  by  a  jii»- 
tice  of  the  peace  or  other  officer,  authorising  the  person  briugu^ 
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sQcfa  wmnrant,  and  all  other  penooB  to  whom  the  same  was 
origiiudlj  directed,  to  execute  the  Bame  within  the  jurimUction 
of  the  jnaliee  or  officer  so  making  such  indorsement,  as  are  appli- 
cable to  the  proviaiona  ol  thia  act,  shall  extend  to  all  such  war- 
nnts,  and  to  all  wairanta  of  conmixtment  iaaoed  under  and  by 
▼irtoe  of  this  act,  in  as  full  and  ample  a  manner  as  if  the  said 
sereral  proyisions  and  enactments  were  here  repeated  and  made 
parte  of  this  act:  provided  always,  that  no  objection  ^all  be  Noobjeetloa 
taken  or  allowed  to  any  such  warrant  to  apprehend  a  defendant  allowed  for 
so  iaaoed  apon  any  such  information  or  complaint  as  aforesaid  i^'i^j^e^wu^ 
imder  or  by  Tirtne  of  this  act,  for  any  alleged  defect  therein  in  rant,  or  for 
subetanoe  or  in  form,  or  for  any  varianoe  between  it  and  the  any  variance 
CTidence  adduced  on  the  part  of  the  informant  or  complainant  ^^^^.^  *^ 
as  hoeinafter  mentioned;  but  if  any  such  Tariance  shall  appear  addm:ed^°^ 
to  the  jnstice  or  justices  present  and  acting  at  such  hearing  to  ^at  if  the 
be  such  that  the  J>arty  so  apprehended  under  such  warrant  has  party  charged 
been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such  jus-  is  deceived  by 
tice  or  justices,  upon  such  terms  as  he  or  they  shall  think  fit,  to  ie^mJybe^"' 
adjourn  the  hearing  of  the  case  to  some  future  day,  and  in  the  committed 
meantime  to  commit  the  said  defendant  to  the  house  of  cor^  ordiachan^ed 
rection  or  other  prison,  lock-up  house,  or  place  of  securitr,  or  JE^"!^**  . 
to  such  oUier  custody  as  the  said  justice  or  justices  shall  think  °      ^* 
fit,  or  to  discharge  him  upon  bis  entering  into  a  recognizance, 
with  or  without  surety  or  sureties,  at  the  discretion  of  such 
justice  or  justices,  con<Utioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  shall  be  so  adjourned :  provided  bat  if  he  fau 
always,  that  in  all  cases  where  a  defendant  shall  be  discharged  <<>  rc-appcar 
upon  reoogniaance  as  aforesaid,  and  shall  not  afterwards  appear  Sa^^'fJIiSfiDit 
at  the  time  and  place  in  such  recognizance  mentioned,  then  the  the  rec<igni- 
said  justice  who  diall  have  taken  the  said  recognizance,  or  any  zancc  to  the 
justice  or  justices  who  may  then  be  there  present,  upon  certify-  *'*'•'  **'  *^* 
ing  upon  the  back  of  the  said  recognizance  the  non-appear-  ^^^'^ 
ance  of  the  defendant,  may  transmit  such  recognizanee  to  the 
clerk  of  the  peace  of  the  county,  riding,  division,  liber^,  city, 
borough  or  place  within  which  such  recognizance  shall  have 
been  taken,  to  be  proceeded  upon  in  like  manner  as  other  recog- 
uizances,  and  such  certificate  shall  be  deemed  sufficient  prim4 
facie  evidence  of  such  non-appearance  of  the  said  defendant 

y.  And  be  it  enacted,  that  every  person  who  shall  aid,  abet,  Prosecution 
counsel  or  procure  the  commission  of  any  offence  which  is  or  and  pnnieb- 
bereafter  shall  be  punishable  on  summaiy  conviction  shall  be  JJJ^^^^Dd 
liable  to  be  proceeded  against  and  convicted  for  the  same,  either  abettors  tu 
together  with  the  principal  offender,  or  before  or  after  his  con-  the  commia- 
viction,  and  shall  be  liable  on  conviction  to  the  same  forfeiture  'J?°  ^' 
and  punishment  as  such  principal  offender  is  or  shall  be  by  law  ^  ^^^^^ 
liable,  and  may  be  proceeded  i^nst  and  convicted  either  in  the 
coonty,  riding,  division,  liberty,  city,  borough  or  place  where 
SQcfa  principal  offender  may  be  convicted,  or  in  that  in  which 
such  offence  of  aiding,  abetting,  counselling  or  procuring  may 
have  been  committed. 

VL  And  be  it  enacted,  that  such  of  the  provisiona  and  enact-  ProvUione  of 
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menta  in  the  act  aforenid  made  and  paased  in  litis  present 
■ewion  of  parliament,  intitnled  *'An  Act  to  facilitate  the  Per- 
formance of  the  Duties  of  Justices  of  Uie  Peace  ont  of  Sessions 
within  England  and  Wales  with  respect  to  Persons  charged  with 
indictable  Offences,"  wherebj  a  josticeof  the  peace  for  one  oonntr, 
riding,  dirision,  libertj,  city,  borongh  or  place  may  act  for  the 
same  whilst  residing  or  being  in  an  adjoining  conntj*,  riding, 
dlrision,  libertj,  ci^,  borongh  or  place  of  which  he  is  also  a 
jnstice  of  the  peace,  or  whereby  a  justice  of  the  peace  for  anj 
oonnt^  at  large,  riding,  diyision  or  liberty  maj  act  as  snch  within 
anj  city,  town  or  precinct  next  adjoining  thereto  or  snnonnded 
tiiereb^,  being  a  county  of  itself  or  otherwise  haring  exdnaiTe 
iurisdiction,  as  are  applicable  to  the  ^rorisions  of  this  act,  shall 
be  deemed  to  be  incorporated  into  this  act,  and  to  extend  to  all 
acts  required  of  or  to  be  performed  by  justices  of  the  peace 
under  or  by  virtue  of  this  act,  in  as  full  and  ample  a  manner  as 
if  the  said  provisions  and  enactments  were  here  repeated  and 
madeparts  of  this  act. 

VII.  And  be  it  enacted,  that  if  it  shall  be  made  to  appear  to 
any  justice  of  the  peace,  by  the  oath  or  affirmation  of  anjr credible 
person,  that  any  person  within  the  jurisdiction  of  snch  justice  Is 
likely  to  gire  material  eyidenoe  in  behalf  of  the  prosecutor  or 
complainant  or  defendant,  and  will  not  ToluntarilT  appear  fat 
the  purpose  of  being  examined  as  a  witness  at  me  tune  and 
place  appointed  for  the  hearing  of  such  information  or  oom- 
plaint,  such  justice  may  and  is  hereby  required  to  issue  his 
summons  to  such  person  under  his  hand  and  seal,  requiring  him 
to  be  and  appear  at  a  time  and  place  mentioned  in  such  summons 
before  the  said  jnstice,  or  before  snch  other  justice  or  justices 
of  the  peace  for  the  same  county,  riding,  diyirion,  liberty,  dty, 
borough  or  place  as  shall  then  be  there,  to  testify  what  he  shidl 
know  concerning  the  matter  of  the  said  information  or  com- 
plaint ;  and  if  any  person  so  summoned  shall  neglect  or  refuse 
to  appear  at  the  time  and  place  appointed  by  the  said  summons, 
and  no  inst  excuse  shall  be  offered  for  such  neglect  or  refusal, 
then  (after  proof  upon  oath  or  affirmation  of  such  summons 
baring  been  serred  upon  such  person,  either  personally  or  by 
learing  the  same  for  him  with  some  person  at  iiis  last  or  most 
nsnid  place  of  abode,  and  that  a  reasonable  sum  was  paid  or 
tendered  to  him  for  his  costs  and  expenses  in  that  behalf)  it 
shall  be  lawful  for  the  justice  or  justices  before  whom  soch  per- 
son should  hare  appeared  to  issue  a  warrant  under  his  or  nieir 
hands  and  seals,  to  bring  and  hare  such  person,  at  a  time  and 
place  to  be  therein  mentioned,  before  the  justice  who  issued  the 
said  summons,  or  before  snch  other  justice  or  justices  of  the 
peace  for  the  same  county,  riding,  division,  liberty,  city,  borongh 
or  place  as  shall  then  be  there,  to  testify  as  aforesaid,  and  whidi 
said  warrant  may,  ii  necessary,  be  backed  as  hereinbefon  is 
mentioned,  in  order  to  its  being  executed  ont  of  the  jnrisdietian 
of  the  justice  who  shall  have  issued  the  same;  or  if  sndi  justice 
shall  be  satisfied,  by  eridence  upon  oath  or  afflnnation,  that  it  is 
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pn>l»bl«  tiuit  such  penon  will  not  attend  to  sire  eTidence  with-  ia  t&e  flnt 

ont  being  compelled  bo  to  do^  then,  instead  of  iwuing  such  sum-  iiwtuwe. 

mens,  it  ihall  be  lawful  for  him  to  iasne  his  warrant  in  the  first 

iostanoey  and  which,  if  necessaiy,  may  be  backed  as  aforesaid; 

and  if  on  the  appearance  of  soch  person  so  summoned  before  the  Penons  ap- 

aaid  last-mentioned  justice  or  justices,  either  in  obedience  to  the  P^**^  on 

said  sommona  or  npon  beins  brought  before  him  or  them  bj  J^S^J^tobo 

lirtne  of  the  said  warrant,  sncn  person  diaU  refuse  to  be  examined  examined 

npon  oath  or  affirmation  concerning  the  premises,  or  shall  refuse  ^omj  be  com- 

to  take  such  oath  or  affirmation,  or  haying  taken  such  oath  or  ^^^^^ 

affirmation,  shall  refuse  to  answer  sach  questions  concerning  the 

premises  as  shall  then  be  put  to  him,  without  offering  any  just 

excuse  for  such  refusal,  any  justice  of  the  peace  then  present, 

and  having  there  iurisdiction,  may  by  warrant  under  his  hand 

and  seal  commit  the  person  so  refusing  to  the  common  gaol  or 

house  of  correction  for  the  county,  riding,  dirision,  liberty,  city, 

borough  or  place  where  such  person  so  refusing  shall  then  be, 

there  to  remain  and  be  imprisoned  for  any  time  not  exceeding 

seTen  days,  unless  he  diall  in  tibe  meantime  consent  to  bi 

examined  and  to  answer  concerning  the  premises. 

VIIL  And  be  it  enacted,  that  in  all  cases  of  complaints  upon  Comptetnts 

which  a  justice  or  justices  of  the  peace  may  make  an  order  for  foe  ^  ^"^^ 

need  not  be 


complaint  shall  be  framed. 

IX.  And  be  it  declared  and  enacted,  that  in  all  cases  of  in-  As  to  pitK 
formations  for  any  offences  or  acts  punishable  upon  summary  f^^^^'lL"''^ 
conviction  any  variance  between  such  information  and  the  evi-  ^^^^^^^^ 
denoe  adduced  in  support  thereof  as  to  the  time  at  which  such  panishAbie 
offence  or  act  shall  be  alleged  to  have  been  committed  shall  not  on  lammary 
be  deemed  material,  if  it  be  proved  that  such  information  was  in  oonvicUons. 
fact  laid  within  the  time  limited  by  law  for  laying  the  same; 
and  anv  variance  between  such  information  and  the  evidence 
addooed  in  support  thereof  as  to  the  parish  or  township  in  which 
the  offence  or  act  shall  be  alleged  to  have  been  committed  shall 
not  be  deemed  material,  provided  that  the  offence  or  act  be 
proved  to  have  been  committed  within  the  jurisdiction  of  the 
justice  or  justices  by  whom  such  information  shall  be  heard  and 
determined ;  and  if  any  such  variance,  or  any  variance  in  any  The  partj 
other  respect  between  such  information  and  the  evidence  adduced  ^'^^'^  *' 
in  support  thereof,  shall  appear  to  the  justice  or  justices  present  ^^£j^^^ 
and  acting  at  the  hearing  to  be  such  &at  the  part^  char]g;ed  bv  between  tn- 
snch  information  has  been  thereby  deceived  or  misled,  it  shall  formation  end 
be  lawful  for  such  justice  or  justices,  upon  such  terms  as  he  or  J^^^ 
they  shall  think  fit,  to  adjourn  the  heanng  of  the  case  to  some  Qi^ed m"^' 
future  day,  and  in  the  meantime  to  commit  the  said  defendant  diecharged 
to  the  house  of  correction  or  other  prison,  lock-up  house,  or  place  "P^!L!!^'* 
of  security,  or  to  such  other  custody  as  the  said  justice  or  justices  ^^^'^'^t 
shall  think  fit,  or  to  discbarge  him  upon  his  entering  into  a  recog^ 
nizasce,  with  or  without  surety  or  sureties,  at  the  discretion  of 
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rach  jtuiioe  or  jutioM,  oonditioned  for  hia  appMraace  at  the 
time  and  place  to  which  each  hearing  ahaU  be  eo  adjoim«d : 
proTided  alwaja,  that  in  all  caaes  where  a  defendant  ihall  be 
diacharged  npon  recogniaance  as  af oreeaid,  and  ahaU  not  after- 
wards appear  at  the  time  and  place  in  soch  recogniaance  men- 
tioned, then  the  said  jostioe  who  shall  have  taken  Sue  said  recoe- 
nixanoe,  or  any  jnstice  or  instices  who  maj  then  be  there  pment, 
npon  certifjing  npon  the  back  of  the  said  reoognlamce  Uie  noo- 
appearance  of  the  defendant,  may  tmnsmit  snch  reeogmsaDce 
to  the  derk  of  the  peace  of  the  county,  riding,  diriaian,  fibertr, 
dtj,  borongh,  or  place  within  which  snch  recogniaance  sbil! 
haTe  been  taken,  to  be  proceeded  npon  in  like  manner  as  ocber 
recognizances,  and  snch  certificate  shall  be  deemed  anffidcDt 
prinSl  fede  evidence  of  such  non-appearance  of  the  said  defen- 
dant. 

X.  And  be  it  dedared  and  enacted,  that  erety  sndi  eoroplsio: 
upon  which  a  jostice  or  jostices  of  the  peace  is  or  are  or  dMll  be 
antborized  by  law  to  make  an  order,  and  that  erery  informatkn 
for  any  offence  or  act  pnnishable  npon  snmmaiy  ooBTicti<«. 
nnless  some  paiticnlar  act  of  parliament  shall  otherwise  reqobt, 
may  respectlTely  be  made  or  laid  without  any  oadi  or  afBrmsrica 
being  made  of  the  tmth  thareof ;  except  in  caaes  of  informstioBS 
where  the  jnstice  or  jnstices  receiving  the  same  shall  tfacxeopca 
issue  his  or  their  warrant  in  the  fint  instance  to  apprehend  the 
defendant  as  aforesaid,  and  in  every  snch  case  where  the  joatiep 
or  justices  shall  issae  bis  or  their  warrant  in  the  first  initaiMe 
the  matter  of  snch  information  shall  be  substantiated  by  the 
oath  or  a£Bnnation  of  the  informant,  or  by  some  witness  or  vit- 
nesses  on  his  behalf,  before  any  such  wamnt  shidl  be  issoed; 
and  every  sudi  complaint  shall  be  for  one  matter  of  conplsiBfi 
onl  V,  and  not  for  two  or  more  matters  of  complaint ;  and  eroy 
such  information  shall  be  for  one  offence  only,  and  not  for  two 
or  more  offences;  and  every  such  omnplalnt  or  informatioD  may 
be  laid  or  made  by  the  complainant  or  informant  in  penoo  or 
by  his  connad  or  attorney  or  other  person  authorised  in  that 
behalf. 

XI.  And  be  it  enacted,  that  in  all  caaes  where  no  time  is 
already  or  shall  hereafter  be  specially  limited  ^  making  snj 
such  complaint  or  laying  any  snch  information  in  the  act  or  sets 
of  parliament  relating  to  each  particular  case,  such  complsiat 
shall  be  made  and  such  information  shall  be  laid  within  six 
calendar  months  from  the  time  when  the  matter  of  such  coo- 
plaint  or  information  respectively  aroee. 

XII.  And  be  it  enacted,  that  every  such  complaint  and  iofbr^ 
mation  shall  be  heard,  tried,  determined,  and  adjudged  by  one 
or  two  or  more  jnstice  or  jnstices  of  the  peace,  as  shall  be  diivrtad 
bjy  the  act  of  narliament  upon  which  snch  complaint  or  infonns' 
tioQ  diall  be  rramed,  or  such  other  act  or  acts  of  parliament  ss 
there  may  be  in  that  behalf ;  and  if  there  be  no  such  dirertkm 
in  any  such  act  of  parliament,  then  snch  complatnt  or  infonsi- 
tion  may  be  heard,  tried,  determined,  and  adjudged  by  any  «» 
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instioe  of  the  petce  far  the  ooonty,  riding,  diTudcm,  libertj,  city, 
bofoo^h,  or  place  where  the  matter  of  sach  iof ormation  shall 
hare  ariaen;  and  the  room  or  place  in  which  snch  justice  or  jns-  Places  in 
tkes  ahall  sit  to  hear  and  try  any  snch  complaint  or  information  7^^J^,*r 
shall  be  deemed  an  open  and  public  court,  to  which  the  public  ^  ^J^  ^J^. 
generally  may  hare  access,  so  far  as  the  same  can  convenientlj  pi«int8,  Sic, 
contain  them ;  and  the  party  against  whom  such  complaint  is  ^  ^  deemed 
made  or  information  laid  diall  be  admitted  to  make  his  full  a°0|MD  court, 
answer  and  defence  thereto,  and  to  haTe  the  witnesses  examined 
and  croas-examined  by  counsel  or  attorney  on  his  behalf;  and  I'urtfes 
erery  complainant  or  informant  in  any  such  case  shall  be  at  *}^^  ^ 
liberty  to  conduct  snch  complaint  or  mformation  respectiyely  Soaiueu>r 
and  to  haTe  the  witnesses  examined  and  cross-examined  by  ttttomej. 
counsel  or  attorney  on  his  behalf. 

XUL  And  be  it  enacted,  that  if  at  the  day  and  place  appointed  if  defendant 
in  and  by  the  summons  aforesaid  for  hearing  and  determining  doeenotap- 
snch  complaint  or  information  the  defendant  against  whom  the  ^^*^^!^ 
same  shall  have  been  made  or  laid  shall  not  appear  when  called,  to  bear  ana 
the  constable  or  other  person  who  shall  hare  served  him  with  the  det«nnin«, 
summons  in  that  behalf  shall  then  declare  upon  oath  in  what  ^^^JJJ^^  „^ 
manner  he  served  the  said  summons ;  and  if  it  appear  to  the  satis-  adjourn  the 
faction  of  any  justice  or  justices  that  he  duly  served  the  said  hearing  tin 
sumnaons,  in  that  case  such  justice  or  justices  may  proceed  to  <i«f«ndant  ts 
hear  and  determine  the  case  in  the  absence  of  such  defendant,  or  *PP"*'»«n«J«J- 
the  said  justice  or  justices,  upon  the  non-appearance  of  such  de- 
fendant as  aforesaid,  may,  if  he  or  they  think  fit,  issue  his  or 
their  warrant  in  manner  hereinbefore  directed,  and  shall  adjourn 
the  heating  of  the  said  complaint  or  information  until  the  said 
defendant  shall  be  apprehended ;  and  when  such  defendant  shall 
afterwards  be  apprehended  under  such  warrant  he  shall  be  brought 
before  the  same  justice  or  justices  or  some  other  justice  or  jus- 
tioee  of  the  same  county,  riding,  diviaon,  liberty,  city,  borough, 
or  place,  who  shall  thereupon,  either  by  his  or  their  warrant, 
commit  such  defendant  to  the  house  of  correction  or  other  prison, 
lock-np  house,  or  place  of  security,  or,  if  he  or  they  think  fit, 
verbally  to  the  custody  of  Uie  constable  or  other  person  who 
shall  have  apprehended  him,  or  to  such  other  safe  custody  as  he 
or  they  shall  deem  fit,  and  order  the  said  defendant  to  be  brought 
up  at  a  certain  time  and  place  before  such  justice  or  justices  of 
the  peace  as  shall  then  be  tiiere,  of  which  said  order  the  com- 
plainant or  informant  shidl  have  due  notice ;  or  if  upon  the  day  k  defendant 
and  at  the  place  so  appointed  as  aforesaid  such  defendant  shall  appear,  an<: 
attend  voluntarily  in  obedience  to  the  summons  in  that  behalf  ^'"^'^"^"J: 
served  npon  him,  or  shall  be  brought  before  the  said  justice  or  justtoemav  ' 
justices  by  virtue  of  any  warrant,  then,  if  the  complainant  or  dismim  the 
informant,  having  had  such  notice  as  sioresaid,  do  not  appear,  complaint. 
by  himaelf,  his  counsel  or  attomev,  the  said  justice  or  justices  discretion 
snail  dismiss  such  complaint  or  information,  unless  for  some  adjourn  the 
reason  he  or  they  shall  think  proper  to  adjourn  the  hearing  of  bearing  and 
the  same  unto  some  other  day,  upon  such  terms  as  he  or  thej  ^^^'^ 
shall  think  fit,  in  which  case  snch  justice  or  justices  may  commit  defeodaut 
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the  defendant  in  the  meantime  to  the  honse  of  correction  or  other 
priflon,  lock-np  hoose,  or  place  of  secaritj^  or  to  sach  other  cus- 
tody as  8Qch  jostice  or  justices  shall  think  fit,  or  may  discharge 
him  apon  his  entering  into  a  recognizance,  with  or  withont  surety 
or  sureties,  at  the  discretion  of  such  justice  or  justices,  condi- 
tioned for  his  appearance  at  the  time  and  place  to  which  such 
hearing  shall  be  so  adjourned ;  and  if  such  defendant  8^11  not 
afterwards  appear  at  the  time  and  place  mentioned  in  such  re- 
cognizance, then  the  said  justice  who  shall  have  taken  the  said 
recognizance,  or  any  justice  or  justices  who  may  then  be  there 
present,  upon  certifying  on  the  back  of  the  recognizance  tiie 
non-appearance  of  the  defendant,  may  transmit  such  recogni- 
zance to  the  clerk  of  the  peace  of  the  county,  riding,  diTisicn, 
liberty,  city,  borough,  or  place  within  which  the  offence  shall  be 
laid  to  have  been  committed,  to  be  proceeded  upon  in  like  man- 
ner as  other  recognizances,  and  such  certificate  shall  be  deemed 
sufficient  prima  facie  eyidence  of  such  non-appearance  of  the  said 
defendant;  but  if  both  parties  appear,  either  personally  or  by 
their  respectiye  counsel  or  attomies,  before  the  justice  or  justices 
who  are  to  hear  and  determine  such  complaint  or  mf ormation, 
then  the  said  justice  or  justices  shall  proceed  to  hear  and  deter- 
mine the  same. 

XIV.  And  be  it  enacted,  that  where  such  defendant  shall  be 
present  at  such  hearing  the  substance  of  the  information  or  com- 
plaint shall  be  stated  to  him,  and  he  shall  be  asked  if  he  haye 
any  cause  to  show  why  he  should  not  be  conyicted,  or  why  an 
order  should  not  be  made  against  him,  as  the  case  may  be,  and 
if  he  thereupon  admit  the  truth  of  such  information  or  complaint, 
and  show  no  cause  or  no  sufficient  cause  why  he  should  not  be 
conyicted,  or  why  an  order  should  not  be  made  against  him,  as 
the  case  may  be,  then  the  justice  or  justices  present  at  t^e  said 
hearing  shall  conyict  him  or  make  an  order  against  him  aooord- 
ingly ;  but  if  he  do  not  admit  the  truth  of  such  information  or 
complaint  as  aforesaid,  then  the  said  justice  or  justices  shall 
proceed  to  hear  the  prosecutor  or  complainant,  and  such  witnesses 
as  he  may  examine  and  such  other  eyidence  as  he  may  adduce, 
in  support  of  his  information  or  complaint  respectiyely,  and  also 
to  hear  the  defendant  and  such  witnesses  as  he  may  examine  and 
such  other  eyidence  as  he  may  adduce  in  his  defence,  and  also  to 
hear  such  witnesses  as  the  prosecutor  or  complainant  may  examine 
in  reply,  if  such  defendant  shall  haye  examined  any  witnesses  or 
giyen  any  eyidence  other  than  as  to  his  the  defendant's  general 
character;  but  the  prosecutor  or  complainant  shall  not  be  en- 
titled to  make  any  obsenrations  in  reply  upon  the  eyidence  giyen 
by  the  defendant,  nor  shall  the  defendant  be  entitled  to  make 
any  obseirations  in  reply  upon  the  eyidence  giyen  by  the  prose- 
cutor or  complainant  in  reply  as  aforesaid ;  and  the  said  justice 
or  justices,  haying  heard  what  each  party  shall  haye  to  say  as 
aforesaid,  and  the  witnesses  and  eyidence  so  adduced,  shall  con- 
sider the  whole  matter,  and  determine  the  same,  and  shall  con- 
yict or  make  an  order  upon  the  defendant,  or  dismiss  the  infor- 
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mation  or  complaint,  as  the  case  maj  be;  and  if  he  or  thej^ 
oonrict  or  make  an  order  against  the  defendant  a  minute  or 
memorandnm  thereof  shall  t&n  be  made,  for  which  no  fee  diall 
be  paid,  and  the  conYiction  or  order  shall  afterwards  be  drawn 
up  hj  the  said  jnstice  or  jostioes  in  proper  form,  under  his  or 
their  hand  and  seal  or  hands  and  seals,  and  he  or  thej  shall  cause 
the  same  to  be  lodged  with  the  clerk  of  the  peace,  to  be  by  him 
filed  among  the  records  of  the  general  quarter  sessions  of  the 
peace;  or  if  the  said  justice  or  justices  shall  dismiss  such  infor- 
mation or  complaint,  it  shall  be  lawful  for  such  justice  or  justices, 
if  he  or  thej  shall  think  fit,  being  required  so  to  do,  to  make  an 
order  of  difgnissal  of  the  same,  and  snail  give  the  defendant  in 
that  behalf  a  certificate  thereof,  which  said  certificate  after- 
wards, upon  being  produced,  witiiout  further  proof,  shall  be  a 
bar  to  any  subsequent  information  or  complaut  for  ^e  same 
matters  respectiyely  against  the  same  party :  provided  always,  Proviao. 
that  if  the  information  or  complaint  in  any  such  case  shall 
negative  any  exemption,  exception,  proviso,  or  condition  in  the 
statute  on  which  the  same  shall  be  framed,  it  shall  not  be  necea- 
sary  for  the  prosecutor  or  complainant  in  that  behalf  to  prove 
such  negative,  but  the  defendant  may  prove  the  affirmative 
thereof  in  his  defence,  if  he  would  have  advantage  of  the  same. 

XY.  And  be  it  enacted,  that  every  prosecutor  of  any  such  in-  Prosecuton 
formation,  not  having  any  pecuniary  interest  in  the  result  of  the  ■°<'  com- 
same,  and  every  complainant  in  any  such  complaint  as  aforesaid,  certafn  oiaea 
whatever  his  interest  may  be  in  the  result  of  the  same,  shall  be  a  to  bo  deemed 
competent  witness  to  support  such  information  or  complaint  re-  competent 
spectively;  and  every  witness  at  any  such  hearing  as  aforesaid  '^*tn«»»»' 
soall  be  examined  upon  oath  or  affirmation,  and  the  justice  or  IS^^^ftb  ^ 
justices  before  whom  any  such  witness  shaU  appear  for  the 
purpose  of  being  so  examined  shall  have  full  power  and  autho- 
rity to  administer  to  every  such  witness  the  usual  oath  or 
affirmation. 

XVL  And  be  it  enacted,  that  before  or  dnrine  such  hearing  Power  to 
of  any  such  information  or  complaint  it  shall  be  lawful  for  any  Jtutices  to 
one  justice,  or  for  the  iustices  present,  in  their  discretion,  to  ad-  ^evinff  of^ 
joum  the  hearing  of  the  same  to  a  certain  time  and  place  to  be  cases,  and 
then  appointed  and  stated  in  the  presence  and  heanng  of  the  oommit  de- 
party  or  parties,  or  their  respective  attomies  or  azents  Sien  pre-  '«n**nj;  or 

i'       J  •     av  Ai       a^        'J  •     a*  •     ^  JT      sunerhlmto 

sent,  and  m  the  meantime  the  said  justice  or  justices  may  suffer  go  at  large, 

the  defendant  to  go  at  lar^,  or  may  commit  him  to  the  common  or  discharge 
gaol  or  house  of  correction  or  other  -prison,  lock-up  house,  or  ^'™  ^yoa 
place  of  security  in  the  county,  riding,  division,  liberty,  city,  SJjnizanceJ 
borough,  or  place  for  which  such  justice  or  justices  shall  be  then 
acting,  or  to  such  other  safe  custody  as  the  said  justice  or  justices 
shall  think  fit,  or  may  discharge  such  defendant  upon  his  enter- 
ing into  a  recognizance  with  or  without  surety  or  sureties,  at  the 
discretion  of  such  justice  or  justices,  conditioned  for  his  appear- 
ance at  the  time  and  place  to  which  such  hearing  or  further 
hearing  shall  be  adjourned;  and  if  at  the  time  or  place  to  which 
such  hearing  or  further  hearing  shall  be  so  adjourned  either  or 
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both  of  tlie  parties  dmll  not  inpMr  Mnonfllljyor  bj  his  ortbcxr 
ooonael  or  attanam  nsptBtiireij,  before  the  and  jnatiee  or  iot- 
tiees,  or  such  other  jnstioe  or  joatiees  ea  ehell  tfaen  be  there,  it 
ritall  be  Iftwfol  for  tibe  joetioe  or  justkes  then  tiiere  prewnt  to 
proceed  to  such  heering  or  farther  hearing  as  if  each  partr  or 
partiee  were  pmuit;  or  if  the  proeecntor  or  complaiiiaiit  ihaD 
not  appear,  the  aaid  jnstioe  or  jnsCioes  maj  diwmiia  snch  inform 
Bstaon  or  eompbdnt,  with  or  withoat  eosts,  as  to  sodi  jaatket 
shall  seem  fit:  pnmded  alwaysi  that  m  all  cases  where  a  defin- 
dent  shall  be  disdiaiged  on  rscognisanee,  as  af  ote«id,  and  ahsD 
not  afterwardi  ^PP^^^  ^  ^®  time  and  place  mcntianed  in  sodi 
recognisanee,  then  the  said  jnstioe  or  jnstiees  who  shaD  hsvt 
taken  the  said  reoognixanoe,  or  anj  other  jnstiee  or  jnstiees  who 
maj  then  be  there  present,  npon  certifying  on  the  back  of  the 
recognisance  the  non-appearance  of  snch  aecnaed  party,  dst 
transmit  snch  reoognisanoe  to  the  derfc  of  the  peace  of  ^ 
conntf,  ridings  division,  liberty,  dtj,  borough,  or  place  within 
which  snch  reoognisance  shall' have  been  taleo,  to  be  pioceeded 
npon  in  like  manner  as  other  recognisances,  and  snch  certificste 
shall  be  deemed  sufficient  primi  fadt  eTidenoe  of  such  noo- 
appeanuBce  of  the  said  defendant. 

X  Vm.  And  be  it  enacted,  that  in  all  cases  of  sumasnr  cod- 
▼iction  or  of  orders  msde  bj  a  jnstioe  or  justices  of  the  peace  it 
shall  be  lawful  for  the  justice  or  justices  maldne  the  asaie,  is 
his  or  dieir  discretion,  to  award  and  order  in  and  br  such  con- 
Tiction  or  order  tibat  the  defendant  shall  pay  to  the  prosecntor 
or  complainant  respectiTely  snch  costs  ss  to  such  justice  or  jus- 
tices dttll  seem  just  snd  reasonable  in  that  behalf;  and  in  caaei 
where  such  justice  or  justices^  instead  of  convicting  or  making  as 
order  as  aforesaid,  shall  disndss  the  inf onnation  or  oontplai^  it 
shall  be  lawful  for  him  or  them,  in  his  or  their  di8cretioa,ia  ind 
bj  his  or  their  order  of  dismissal  to  award  and  order  that  the 
proeecntor  or  oomplainant  respectirel j  shall  pay  to  the  defeudaat 
aach  costs  as  to  snch  justice  or  justices  shall  seem  just  asd 
ressonable,  and  the  sums  so  sUowed  for  costs  shall  in  all  cam 
be  apecified  in  anch  oonviction  or  order  or  order  of  diaaiiad 
af oreaaid,  and  the  same  ahall  be  recoTerable  in  the  aame  manso' 
and  under  the  aame  warrants  aa  any  penalty  or  sum  of  waotj 
adjudged  to  be  paid  in  and  by  aach  conviction  or  order  is  to  be 
leoovnable;  and  in  cases  whm  there  is  no  snch  poialty  or  asm 
to  be  thereby  recovered  then  anch  costs  ahall  be  recoreraUe  br 
distiisa  snd  aale  of  the  gooda  and  chattela  of  die  party,  and  is 
default  of  anch  distress  by  imprisonment,  with  or  without  hard 
labour,  for  any  time  not  exceeding  one  calendar  month,  sakss 
anch  costs  ahaJl  be  sooner  paid. 

XTX.  And  be  it  enacted,  that  where  a  conviction  adjodgn  t 
pecuniary  penalty  or  compenaation  to  be  paid,  or  where  an  order 
requirea  the  payment  of  a  aum  of  money,  and  by  the  atatale  an- 
thorixing  audi  conviction  or  order  anch  penalty,  corapemation. 
or  sum  of  money  ia  to  be  levied  npon  the  gooda  and  coatteh  of 
the  defendant  by  distress  and  aale  thereof,  and  alao  in  caav 


11  &  12  Vict.  c.  43. 


539 


nben  hy  tbe  statato  in  that  behalf  no  mode  of  raising  or  leTying 
sach  penalty,  eompensation,  or  ram  of  money,  or  of  enforcing 
the  payment  of  the  same,  is  stated  or  provided,  it  shall  be  lawf  m 
for  the  jnstiee  or  justices  making  rach  conviction  or  order,  or  for 
any  jostice  of  the  peace  for  the  same  county,  riding,  division, 
libevtj^  dty,  borongh,  or  place,  to  issne  his  or  their  warrant  of 
distress  lor  the  purpose  of  levying  the  same,  which  said  warrant 
of  distress  shall  be  in  writing  nnder  the  hand  and  seal  of  the 
justice  making  the  same ;  and  if  after  delivery  of  rach  warrant  of 
distress  to  the  constable  or  constables  to  whom  the  same  shall  have 
been  directed  to  be  executed  sufficient  distress  shall  not  be  found 
within  the  limits  of  the  jurisdiction  of  the  justice  granting  such 
warran^  then,  upon  proof  alone  being  made  on  oath  of  the 
handwriting  of  the  justice  granting  rach  warrant  before  any 
justice  of  any  other  county  or  place,  such  justice  of  such  other 
ooanty  or  place  shall  thereupon  make  an  mdorsement  on  such 
wammt  signed  with  his  hand,  authorizing  the  execution  of  such 
warrant  within  the  limits  of  his  jmisdiction,  by  virtue  of  which 
said  warrant  and  indorsement  the  penalty  or  ram  aforesaid,  and 
costs,  or  so  much  thereof  as  may  not  have  been  before  levied  or 
paid,  shall  and  may  be  levied  by  the  person  bringing  such  war- 
rant, or  by  the  person  or  persons  to  whom  rach  warrant  was 
niginally  directed,  or  by  any  constable  or  other  peace  officer  of 
such  last-mentioned  county  or  place,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  defendant  in  rach  other  county  or  place : 
provided  always,  that  whenever  it  shall  appear  to  any  justice  of 
the  peace  to  whom  application  shall  be  made  for  any  such  war- 
rant of  distress  as  aioresaid  that  the  israing  thereof  would  be 
ruinous  to  the  defendant  and  his  family,  or  wherever  it  shall 
appear  to  rach  justice,  by  the  confession  of  the  defendant  or 
otherwise,  that  he  hath  no  goods  or  chattels  whereon  to  levy 
rach  distress,  then  and  in  every  such  case  it  shall  be  lawful  for 
rach  justice,  if  he  shall  deem  it  fit,  instead  of  issuing  such  war- 
rant of  distress,  to  commit  such  defendant  to  the  house  of  cor- 
rection, or  if  there  be  no  house  of  correction  within  his  jurisdic- 
tion tiien  to  the  common  gaol,  there  to  be  imprisoned,  with  or 
without  hard  labour,  for  rach  time  and  in  rach  manner  as  by 
law  such  defendant  might  be  so  conunitted  in  case  such  warrant 
of  distress  had  israed,  and  no  goods  or  chattels  could  be  found 
whereon  to  levy  rach  penalty  or  sum  and  costs  aforesaid. 

XX.  And  be  it  enacted,  uiat  in  all  cases  where  a  justice  of 
the  peace  shall  israe  any  such  warrant  of  distress  it  shall  be 
lawful  for  him  to  sujffer  the  defendant  to  go  at  large,  or  verbally 
or  by  a  written  warrant  in  that  behalf,  to  order  the  defendant  to 
be  kept  and  detained  in  safe  custody  until  return  shall  be  made 
to  rach  warrant  of  distress,  unless  rach  defendant  shall  give 
sufficient  security,  by  recognizance  or  otherwise,  to  the  satiSac- 
tion  of  such  justice,  for  his  appearance  before  him  at  the  time 
and  place  appointed  for  the  return  of  such  warrant  of  distress, 
or  before  rach  other  justice  or  justices  for  the  same  county, 
riding,  division,  liberty,  city,  borough,  or  place  as  may  then  be 
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there:  prorided  always,  that  in  all  cases  irhere  a  defendant  shall- 
give  security  by  recognisance  as  aforesaid,  and  shall  not  after- 
wards appear  at  the  time  and  place  in  sodi  reoognixanoe  men- 
tioned, tiien  the  said  jostice  who  shall  have  taken  the  said  recog- 
nisance, or  any  jostioe  or  jostioes  who  may  tiien  be  thoe  present, 
npon  certifying  on  the  back  of  the  recognizance  the  non-appear- 
ance of  the  defendant,  may  transmit  such  recognizance  to  the 
clerk  of  the  peace  of  the  county,  riding,  division,  libotj,  dtj, 
borough,  or  place  within  which  the  offence  shall  be  laid  to  hsTS 
been  committed,  to  be  proceeded  upon  in  like  manner  as  other 
recognizances,  and  sucn  certificate  shall  be  deemed  sodffident 
prima  fade  eyidenoe  of  such  non-appearance  of  the  said  de- 
fendant. 

XXL  And  be  it  enacted,  that  if  at  the  time  and  place  appointed 
for  the  return  of  any  such  warrant  of  distress  the  constable  who 
shall  haye  had  the  execution  of  the  same  shall  return  that  he 
could  find  no  goods  or  chattels  or  no  sufiicient  goods  or  diattels 
whereon  he  could  levy  the  sum  or  sums  therein  mentioned, 
together  with  the  costs  of  or  occasioned  by  the  levying  of  tiie 
same,  it  shall  be  lawful  for  the  justice  of  the  peace  before  whom 
the  same  shall  be  returned  to  issue  his  warrant  of  conmiitment 
under  his  hand  and  seal,  directed  to  the  same  or  any  other  con- 
stable, reciting  the  conviction  or  order  shortly,  the  issuing  of  the 
warrant  of  distress,  and  the  return  thereto,  and  requiring  such 
constable  to  convey  such  defendant  to  the  house  of  correction, 
or  if  there  be  no  house  of  correction  then  to  the  common  gaol  of 
the  county,  riding,  division,  liberty,  city,  borough,  or  p]ju»  for 
which  such  justice  shall  then  be  acting,  and  there  to  deliver  him 
to  the  keeper  thereof,  and  requiring  such  keeper  to  receive  the 
defendant  into  such  house  of  correction  or  gaol,  and  there  to 
imprison  him,  or  to  imprison  him  and  keep  mm.  to  hard  labour, 
in  such  manner  and  for  such  time  as  shall  have  been  directed 
and  appointed  by  the  statute  on  which  the  convictiDn  or  order 
mentioned  in  such  warrant  of  distress  was  founded,  unless  the 
sum  or  sums  adjudged  to  be  paid,  and  all  costs  and  charges  of 
the  distress,  and  also  the  costs  and  charges  of  the  commitment 
and  conveying  of  the  defendant  to  prison,  if  such  justice  shall 
think  fit  so  to  order  (the  amount  thereof  being  ascertained  and 
stated  in  such  commitment),  shall  be  sooner  paid. 

XXU.  And  whereas  by  some  acts  of  parliament  justices  of  the 
peace  are  authorized  to  issue  warrants  oi  distress  to  levy  penalties 
or  other  sums  recovered  before  them  by  distress  and  sale  of  the 
offender's  goods,  but  no  further  remedy  is  thereby  provided  in 
case  no  sufficient  distress  be  found  whereon  to  levy  sudi  penalties; 
be  it  therefore  enacted,  that  in  all  such  cases,  and  in  all  cases  of 
convictions  or  orders  where  the  statute  on  which  the  same  are 
respectively  founded  provides  no  remedy  in  case  it  shall  be  re- 
turned to  a  warrant  of  distress  thereon  that  no  sufficient  goods 
of  the  party  against  whom  such  warrant  shall  have  been  issued 
can  be  found,  it  shall  nevertheless  be  lawful  for  the  jostioe  to 
whom  such  retom  is  made,  or  to  any  other  justice  of  the  peace 
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for  the  lame  county,  riding,  diTision,  tiberty,  city,  borongh,  or 
place,  if  he  or  they  shall  think  fit,  by  his  warrant  as  aforesaid, 
to  commit  the  defendant  to  the  honse  of  correction  or  common 
^ol  as  aforesaid  for  any  term  not  exceeding  three  calendar 
monthsy  unless  the  snm  or  sums  adjudged  to  be  paid,  and  all 
costs  and  charges  of  the  distress,  and  of  the  commitment  and 
conreying  of  the  defendant  to  prison  (the  amount*  thereof 
being  ascertained  and  stated  in  such  commitment),  shall  be 
sooner  paid. 

XXIIL  And  be  it  enacted,  that  in  all  cases  where  the  statute 
by  yirtne  of  which  a  conviction  for  a  penalty  or  compensation, 
or  an  order  for  the  payment  of  money,  is  made,  makes  no  pro- 
Tision  for  such  penalty  or  compensation  or  sum  being  levied  by 
distress,  but  directs  that  if  the  same  be  not  paid  forthwith,  or 
within  a  certain  time  therein  mentioned,  or  to  be  mentioned  in 
SQch  couTiction  or  order,  the  defendant  shall  be  imprisoned,  or 
imprisoned  and  kept  to  hard  labour  for  a  certain  time,  unless 
such  penalty,  compensation,  or  snm  shall  be  sooner  paid,  in  every 
SQch  case  such  penalty,  compensation,  or  sum  shall  not  be  levied 
by  distress ;  but  if  the  defendant  do  not  pay  the  same,  together 
with  costs,  if  awarded,  forthwith,  or  at  the  time  specified  in  such 
conviction,  or  order  for  the  payment  of  the  same,  it  shall  be  lawful 
for  the  justice  or  justices  making  such  conviction  or  order,  or  for 
spy  other  justice  of  the  peace  for  the  same  county,  riding,  divi- 
sion, liberty,  city,  borough,  or  place,  to  issue  his  or  their  warrant 
of  commitment  under  his  or  their  hand  and  seal  or  hands  and 
ttala,  requiring  the  constable  or  constables  to  whom  the  same 
shall  be  directed  to  take  and  convey  such  defendant  to  the  house 
of  correction  or  common  gaol  for  the  county,  riding,  division, 
liberty,  city,  borough,  or  place  aforesaid,  as  the  case  ma^  be,  and 
there  to  deliver  him  to  the  keeper  thereof,  and  requinng  sach 
keeper  to  receive  such  defendant  into  such  house  of  correction  or 
gaol,  and  there  to  imprison  him,  or  to  imprison  him  and  keep  him 
to  hard  labour,  as  the  case  may  be,  for  such  time  as  the  statute 
on  which  such  conviction  or  order  is  founded  as  aforesaid  shall 
direct,  unless  the  stun  or  sums  adjudged  to  be  paid,  and  also  ^e 
costs  and  charges  of  taking  and  convejring  the  defendant  to  prison, 
if  such  justice  or  justices  uiall  think  fit  so  to  order,  shall  be  sooner 
paid. 

XXIV.  And  be  it  enacted,  that  where  a  conviction  does  not 
order  the  payment  of  any  penalty,  but  that  the  defendant  be 
imprisoned,  or  imprisoned  and  kept  to  haord  labour,  for  his 
offence,  or  where  an  order  is  not  for  the  payment  of  money,  but 
for  the  doing  of  some  other  act,  and  directs  that  in  case  of  the 
defendant's  neglect  or  refusal  to  do  such  act  he  shall  be  im- 
prisoned, or  imprisoned  and  kept  to  hard  labotu*,  and  the  defen- 
^i  neglects  or  refuses  to  do  such  act,  in  every  such  case  it  shall 
be  lawful  for  such  justice  or  justices  making  such  conviction  or 
order,  or  for  some  other  justice  of  the  peace  for  the  same  county, 
'^(ling,  division,  liberty,  city,  borough,  or  place,  to  issue  his  or 
their  warrant  of  commitment  under  his  or  their  hand  and  seal 
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or  Imdf  and  tniM,  and  reqniriog  tiie  ooofltable  or  ooBBtahfes  to 
wfaom  the  game  shall  be  directed^  to  take  and  eonTersiicfa  defen- 
dant to  the  hooae  of  correctioB  or  oommon  gaoi  for  the  saioe 
ooontj,  riding,  dWuion,  liberty,  dtr,  borough,  or  pbuw,  m  the 
case  maj  be,  and  there  to  deliTer  him  to  the  keeper  thereof,  and 
requiring  Boch  keeper  to  reoeiTe  snch  defendant  into  snch  boose 
of  eotrection  or  gaol,  and  there  to  impriaoii  him,  or  to  imprison 
him  and  keep  him  to  hard  labonr,  as  the  ease  maj  be«  for  saeh 
time  as  the  statute  on  iriiich  such  oonriction  or  cffder  is  founded 
as  sioresaid  shall  direct;  and  in  all  audi  cases,  where  bj  sadi 
oonTiction  or  order  an j  sum  for  costs  shall  be  adj  ndged  to  be  paid 
by  the  defendant  to  the  prosecutor  or  complainant,  such  sum  may, 
it  the  justice  or  justices  shall  think  fit,  be  leried  bj  wairant  of 
distress  in  manner  aforesaid,  and  in  default  of  distress  the  defen- 
dant maj,  if  snch  justice  or  justices  shall  think  fit,  be  committed 
to  the  same  house  of  correction  or  common  gaol  in  manner  afore- 
aaid,  there  to  be  imprisoned  for  any  time  not  exceeding  one 
calendar  month,  to  commence  at  the  tennination  of  the  imprison- 
ment he  shall  then  be  undergoing,  unless  such  sum  for  ooets,  and 
all  ooats  and  charges  of  the  said  distress,  and  also  the  costs  and 
duirges  of  the  commitment  and  eouTeyine  of  the  defendant  to 
pison,  if  snch  justice  or  justices  shall  thiiuL  fit  so  to  order,  shall 
be  sooner  paid. 

XXY.  And  be  it  enacted,  that  where  a  justice  or  jitttices  of 
the  peace  shall  upon  any  such  information  or  eomplaint  as 
aforesaid  adjudge  the  defendant  to  be  imprisoned,  and  such 
defendant  shall  then  be  in  prison  undergoing  imprisonment 
upon  a  conriction  for  any  other  offence,  the  warrant  of  commit- 
ment for  such  subsequent  offence  shall  in  eTery  such  case  be 
forthwith  deliTored  to  the  gaoler  to  whom  the  same  shall  be 
directed;  and  it  shall  be  lawful  for  the  justice  or  justices 
issuing  the  same,  if  he  or  ther  shall  think  fit,  to  awuid  and 
order  therein  and  thereby  that  toe  imprisonment  for  snch  sub- 
sequent offence  shall  commence  at  the  expiration  of  the  im- 
prisonment to  which  snch  defendant  shall  haTe  been  prerionsly 
adjudged  or  sentenced. 

jCXVL  And  be  it  enacted,  that  where  any  information  or 
eomplaint  shall  be  dismissed  with  costs  as  aforesaid,  the  sum 
which  shall  be  awarded  for  costs  in  the  order  for  dismissal  may 
be  levied  by  dist/ess  on  the  goods  and  chattels  of  the  prosecutor 
or  complainant  in  manner  alsresaid ;  and  in  default  of  distress 
or  payment  such  prosecutor  or  complainant  may  be  committed 
to  uie  house  of  correction  or  oommon  gaol  in  manner  aforesaid, 
for  any  time  not  exceeding  one  calendu*  month,  unless  snch  sum, 
and  ail  costs  and  charges  of  the  distress,  and  of  the  commitment 
and  oonyeying  of  such  prosecutor  or  complainant  to  prison,  (the 
amount  thereof  being  ascertained  and  stated  in  snch  commit- 
ment,) shall  be  sooner  paid. 

XXVII.  And  be  it  enacted,  that  after  an  appeal  against  any 
such  conviction  or  order  as  aforesaid  shall  be  decided,  U  the  same 
shall  be  decided  in  farour  of  the  respondents,  the  justice  or  jus- 
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tices  wbo  made  mxch  eouTiction  or  order,  or  unj  other  jiatice  of  may  tone 
the  peace  of  the  same  conntx*  riding,  diTision,  liberty,  citj,  wanruitiof 
bonyag:h,  or  place,  may  issne  snch  warrant  of  distreas  or  commit-  ^^^^J^*^ 
ment  as  aforesaid  for  execution  of  the  same,  as  if  no  snch  appeal  of  tbe  «ne. 
had  been  brought ;  and  if  npon  any  snch  appeal  the  court  of  q^^,  ^^ 
quarter  sessions  shall  order  either  puty  to  pay  costs,  snch  order  appeal,  bow 
shall  direct  snch  costs  to  be  paid  to  the  clerk  of  the  peace  of  snch  recovered. 
court,  to  be  by  him  paid  OTer  to  the  party  entitled  to  the  same, 
and  shall  state  withm  what  time  snch  costs  shall  be  paid;  and  if 
the  same  shall  not  be  paid  within  the  time  so  limited,  and  the 
party  ordered  to  pay  the  same  shall  not  be  bonnd  by  any  recog- 
mzance  conditioned  to  pay  such  costs,  snch  clerk  of  the  peace  or 
hia  depoty,  npon  application  of  the  party  entitled  to  snch  costs, 
or  of  any  person  on  nis  behalf,  and  on  payment  of  a  fee  of  one 
shining,  shall  grant  to  the  party  so  applying  a  certificate  that 
BQch  costs  have  not  been  paid;  and  npon  production  of  such 
certificate  to  any  jnstioe  or  justices  of  the  peace  for  the  same 
eoimty,  riding,  diyision,  liberty,  city,  borough,  or  place,  it  shall 
be  lawful  for  him  or  them  to  enforce  the  payment  of  snch  costs 
by  warrant  of  distress  in  manner  aforesaid,  and  in  default  of 
distress  he  or  they  may  commit  the  party  against  whom  snch 
warrant  shall  hare  issued  in  manner  hereinbefore  mentioned  for 
any  time  not  exceeding  three  calendar  months,  unless  the  amount 
of  snch  costs  and  all  costs  and  charges  of  the  distress,  and  also 
the  costs  of  the  commitment  and  conveying  of  the  said  party  to 
prison,  if  snch  justice  or  justices  shall  think  fit  so  to  order,  (the 
amount  thereof  being  ascertained  and  stated  in  snch  commit- 
ment,)  shall  be  sooner  paid. 

XXVIIL  And  be  it  enacted,  that  in  all  cases  where  any  per-  on  payment 
son  against  whom  a  warrant  of  distress  shall  issue  as  aforesaid  of  penaitj, 
shall  pay  or  tender  to  the  constable  haying  the  execution  of  the  J^'^jfjj*" 
same  the  sum  or  sums  in  snch  warrant  mentioned,  together  with  levied  on 
the  amount  of  the  expenses  of  snch  distress  up  to  the  time  of  the  partj,  ff 
snch  payment  or  tender,  such  constable  shall  cease  to  execute  imprisoned 
the  same;  and  in  all  cases  in  which  ainr  person  shall  be  im-  menC^hSf 
prisoned  as  aforesaid  for  nonpayment  of  any  penalty  or  other  bediacbarged. 
som  he  may  pay  or  cause  to  be  paid  to  the  keeper  of  the  prison 
in  which  he  shall  be  so  imprisoned  the  sum  in  the  warrant  of 
commitment  mentioned,  together  with  the  amount  of  the  costs, 
charges,  and  expenses  (if  any)  therein  also  mentioned,  and  the 
said  keeper  shall  receive  the  same,  and  shall  thereupon  discharge 
such  person,  if  he  be  in  his  custody  for  no  other  matter. 

XXIX.  And  be  it  enacted,  that  in  all  cases  of  summary  pro-  in  cases  of 
ceedings  before  a  justice  or  justices  of  the  peace  out  of  sessions  '^!^^f^?^ 
upon  any  information  or  complaint  as  aforesaid,  it  shall  be  law-  ^^  jusUce" 
fnl  for  one  justice  to  receive  such  information  or  complaint,  and  may  i^sae 
to  grant  a  summons  or  warrant  thereon,  and  to  issue  his  summons  sommons  or 
or  warrant  to  compel  the  attendance  of  any  witnesses,  and  to  do  ][2d^^ 
all  other  necessary  acts  and  matters  preliminary  to  the  hearing,  conviction 
eVen  in  cases  where  by  the  statute  in  that  beha*lf  such  informa-  or  order 
tion  or  complaint  must  be  heard  and  determined  by  two  or  more  ™*^  '""^ 
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justices;  and  after  the  case  shall  hare  heen  so  heard  and  deter> 
mined  one  justice  maj  issue  all  warrants  of  distress  or  commit- 
ment thereon;  and  it  shall  not  be  necessary  that  the  justice  who 
so  acts  before  or  after  such  hearin(?  shall  be  the  justice  or  one  of 
the  justices  bj  whom  the  said  case  ^all  be  heard  and  determined: 
provided  always,  that  in  all  cases  where  by  statute  it  is  or  absll 
be  required  that  any  such  information  or  complaint  shall  be  beud 
and  determined  by  two  or  more  justices,  or  that  a  convictioQ  or 
order  shall  be  made  by  two  or  more  justices,  such  justices  most 
be  present  and  acting  together  during  the  whole  of  the  heaiing 
and  determination  of  the  case. 

XXXI.  And  be  it  enacted,  that  in  every  warrant  of  diitnss 
to  be  issued  as  aforesaid  the  constable  or  other  person  to  whom 
the  same  shall  be  directed  shall  be  thereby  ordered  to  par  tbe 
amount  of  the  sum  to  be  levied  thereunder  unto  the  derk  ot  the 
division  in  which  the  justice  or  justices  issuing  sndi  wammt 
shall  usually  act;  and  if  any  person  convicted  of  any  penahr, 
or  ordered  by  a  justice  or  justices  of  the  peace  to  pay  anv  torn 
of  money,  shall  pay  the  same  to  any  constable  or  other  penoo, 
such  constable  or  other  person  shaU  forthwith  pay  the  same  to 
such  clerk ;  and  if  any  person  committed  to  prison  upon  taj 
conviction  or  order -as  aforesaid  for  nonpayment  of  any  pesaltf, 
or  of  any  sum  thereby  ordered  to  be  paid,  shall  desire  to  pay  the 
same  and  costs  before  the  expiration  of  the  time  for  whidi  be 
shall  be  so  ordered  to  be  imprisoned  by  the  warnint  for  his  cooi- 
mitment,  he  shall  pay  the  same  to  the  gaoler  or  keeper  of  the 
prison  in  which  he  ^all  be  so  imprisoned,  and  such  gaoler  or 
keeper  shaU  forthwith  pa^  the  same  to  the  said  clerk ;  sad  all 
sums  so  received  by  the  said  clerk  shall  forthwith  be  paid  by  him 
to  the  party  or  parties  to  whom  the  same  respectively  are  to  be 
paid,  according  to  the  directions  of  the  statute  on  which  the  in- 
formation or  complaint  in  that  behalf  shall  have  been  framed ; 
and  if  such  statute  shall  contain  no  such  directions  for  the  pay- 
ment  thereof  to  any  person  or  persons,  then  such  clerk  shall  pay 
the  same  to  the  treasurer  of  the  countr,  riding,  division,  libeitT, 
city,  borough,  or  place  for  which  sucn  justice  or  instioes  duji 
have  acted,  and  for  which  such  treasurer  shall  give  him  a  receipt 
without  stamp ;  and  every  such  clerk,  and  every  such  gaoler  or 
keeper  of  a  prison,  shall  keep  a  true  and  exact  account  of  all 
such  monies  received  by  him,  of  whom  and  when  received,  and 
to  whom  and  when  paid,  and  shall  once  in  every  month  render 
a  fair  copy  of  every  such  account  unto  the  justices  who  shall  be 
assembled  at  the  petty  sessions  for  the  division  in  which  soi'h 
justice  or  justices  aforesaid  shall  usually  act,  to  be  holden  cm  or 
next  after  the  first  day  of  every  month,  under  the  penalty  of 
forty  shillings,  to  be  recovered  by  distress  in  manner  aforesaid ; 
and  the  said  clerk  shall  send  or  deliver  every  return  so  made  by 
him  as  aforesaid  to  the  clerk  of  the  peace  for  the  county,  ridinj^, 
division,  liberty,  city,  borough,  or  place  within  which  such  divi- 
sion shall  be  situate,  at  such  times  as  the  court  of  quarter  sesiiooi 
for  the  same  shall  order  in  that  behalf. 
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17  &  18  Vict.  c.  125  (a). 

Au  Act  for  the  further  amendment  of  the  Process^  Practice 
and  Mode  of  Pleading  in  and  enlarging  the  Jurisdiction 
of  the  Superior  Courts  of  Common  Law  at  Westminster^ 
and  of  the  Superior  Courts  of  Common  Law  of  the  Counties 
Palatine  of  Lancaster  and  Durham, 

[12th  August,  1854.] 

(Thb  Common  Law  Pboobdttbb  Act,  1854.) 

Sect.  3.  If  it  be  made  appear  at  any  time  after  the  inuiDg 
of  the  writ,  to  the  satisfaction  of  the  court  or  a  judge,  upon  the 
Application  of  either  partj,  that  the  matter  in  dispute  consists 
wholly  or  in  part  of  matters  of  mere  account,  which  cannot  con- 
Tenientlj  he  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such 
court  or  judge,  upon  such  application,  if  they  or  he  think  fit,  to 
decide  such  matter  in  a  summary  manner,  or  to  order  that  such 
matter,  either  wholly  or  in  part,  be  referred  to  an  arbitrator  ap- 
pointed by  the  parties,  or  to  an  officer  of  the  court,  or,  in  countiy 
causes,  to  the  ludge  of  any  county  court  (6),  upon  such  tenns  as 
to  ooeta  and  otherwise  as  such  court  or  judge  snail  think  reason- 
able ;  and  the  decision  or  order  of  such  court  or  judge,  or  the 
award  or  certificate  of  such  referee,  shall  be  enforceable  by  the 
same  process  as  the  finding  of  a  jury  upon  tbe  matter  referred. 

Sect.  4.  If  it  shall  appear  to  the  court  or  judge  that  the  allow- 
ance or  disallowance  of  any  particular  item  in  such  account 
depends  upon  a  question  of  law  fit  to  be  decided  by  the  court,  or 
upon  a  question  of  fact  to  be  decided  by  a  juzy  or  by  a  judge, 
upon  the  consent  of  both  parties  as  hereinbefore  prorided,  it  shall 
be  lawful  for  such  court  or  judge  to  direct  a  case  to  be  stated, 
or  an  issue  or  issues  to  be  tried ;  and  the  decision  of  the  court 
upon  such  case,  and  the  finding  of  the  jury  or  judse  upon  such 
issue  or  issues,  shall  be  taken  and  acted  upon  by  the  arbitrator 
as  eonclusire. 

Sect.  5.  It  shall  be  lawful  for  the  arbitrator  upon  any  com- 
pulsory reference  under  this  act,  or  upon  any  reference  by  con- 
sent of  parties  where  the  submission  is  or  may  be  made  a  rule  or 
order  of  any  of  the  superior  courts  of  law  or  equity  at  West- 
minster, if  he  shall  think  fit,  and  if  it  is  not  provided  to  the  con- 
trary, to  state  his  award,  as  to  the  whole  or  any  part  thereof,  in 
the  form  of  a  special  case  for  the  opinion  of  the  court,  and  when 
an  action  is  referred,  jud^ent,  if  so  ordered,  may  be  entered 
according  to  the  opinion  of  the  court 

Sect.  6.  If  upon  the  trial  of  any  issue  of  fact  by  a  judge  under 
this  act  it  shall  appear  to  the  judge  that  the  questions  arising 
thereon  iuTolve  matter  of  account  which  cannot  conveniently  be 

(0)  Beferred  to,  ante,  p.  163. 

\h)  Bepealed  as  to  county  court  judges  by  21  &  22  Vict. 
c  74|  s.  6. 
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tried  before  bim,  it  thftll  be  lawful  far  bim,  at  bis  diaoetiaB,  to 
order  that  such  matter  of  aooonnt  be  referred  to  an  azbitntor 
appointed  bj  the  parties,  or  to  an  officer  of  the  conit,  or,  in 
country  causes,  to  a  jndge  of  any  connly  court  («),  upon  such 
terms,  as  to  costs  and  otherwise,  as  siidi  jodge  shall  think  ressoo- 
able ;  and  the  award  or  certificate  of  sdch  referee  shall  have  the 
same  effect  as  hereinbefore  provided  as  to  the  award  or  certifi- 
cate of  a  referee  before  trial ;  and  it  shall  be  competent  for  th« 
jn^^  to  proceed  to  try  and  dispose  of  any  other  matters  in 
question,  not  lef eered,  in  like  manner  as  if  no  refeience  had  bees 
made. 

Sect.  7.  The  proceedings  npon  any  such  arbitration  as  afore- 
said shall,  except  otherwise  directed  hereby  or  by  the  sabmissioo 
or  docament  authorizing  the  reference,  be  conducted  in  like 
manner,  and  subject  to  the  same  rules  and  enactments,  ss  to  the 
power  of  the  arbitrator  and  of  the  court,  the  attendance  of  wit- 
nesses, the  production  of  documents,  enforcing  or  setting  sside 
the  award,  and  otherwise,  as  npon  a  reference  made  by  oonaent 
under  a  rule  of  court  or  judge's  order. 

Sect  8.  In  any  case  where  reference  shall  be  made  to  srbitia- 
tion  as  aforesaid,  the  court  or  a  judge  shall  hare  power  at  snj 
time  and  from  timeHo  time,  to  remit  the  matters  referred,  or 
any  or  either  of  them,  to  the  re-consideration  and  re-determins- 
tion  of  the  said  arbitrator,  upon  such  terms,  as  to  costs  sad 
otherwise,  as  to  the  said  court  or  judge  may  seem  proper. 

Sect.  9.  All  applications  to  set  aside  any  award  made  on  a 
compulsory  reference  nnder  this  act  shall  and  may  be  msd» 
withm  the  first  seven  days  of  the  term  next  following  tiie  |mbli- 
cation  of  the  award  to  the  parties,  whether  made  in  vacation  or 
term;  and  if  no  such  application  is  made,  or  if  no  rule  is  granted 
thereon,  or  if  any  rule  granted  thereon  is  afterwards  dis- 
charged such  award  shall  be  final  between  the  parties. 

S^t  10.  Any  award  made  on  a  compulsory  reference  imder 
this  act  may,  by  authority  of  a  judge,  on  such  terms  as  to  him 
may  seem  reaspnable,  be  enforced  at  any  time  after  seven  dsjs 
from  tiie  time  of  publication,  notwithstanding  that  the  time  for 
moving  to  set  it  aside  has  not  elapsed. 

Sect  11.  Whenever  the  parties  to  any  deed  or  instrument  in 
writing  to  be  hereafter  made  or  executed,  or  anv  of  them,  shall 
agree  uiat  any  then  existing  or  future  differences  between  them  or 
any  of  them  shall  be  referred  to  arbitration,  and  any  one  or  moie 
of  the  parties  so  agreeing,  or  any  person  or  persons  clainiiBg 
through  or  under  him  or  them,  shidl  nevertheless  coaimence  any 
action  at  law  or  suit  in  equity  against  the  other  party  or  parties 
or  any  of  them,  or  against  any  person  or  persons  claiming  thnngb 
or  under  him  or  them;  in  respect  of  the  matters  so  agreed  to  oe 
referred,  or  any  of  them,  it  shall  be  lawful  for  the  court  in  which 
the  action  or  suit  is  brought,  or  a  judge  thereof,  on  application  bj 


(o)  Repealed 
c  7i,  8.  5. 
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tiie  defendant  or  defendants,  or  any  of  them,  after  appearance 
ind  before  plea  or  answer,  upon  being  satisfied  that  no  sofficient 
reason  eziats  why  such  matters  cannot  be  or  ought  not  to  be  re- 
ferred to  arbitration  according  to  such  agreement  as  aforeaaid, 
and  that  the  defendant  was,  at  the  time  of  the  bringing  of  sach 
action  or  anit,  and  still  is  rosdy  and  willing  to  join  and  concur 
in  all  acta  necessary  and  proper  for  causing  such  matters  so  to 
be  decided  by  arbitration,  to  make  a  rule  or  order  staying  all 
proceedinga  m  such  action  or  suit,  on  such  terms  as  to  costs  and 
otherwise  aa  to  such  court  or  judge  may  seem  fit:  provided 
always,  that  any  such  rule  or  order  may  at  any  time  afterwards 
be  discharged  or  raried  as  justice  may  require. 

Sect.  12.  If  in  any  case  of  arbitration  the  document  autho-  On  fRtian 
lizing  the  reference  proTide  that  the  reference  shall  be  to  a  single  of  partiM  or 
arbitrator,  and  all  the  parties  do  not,  after  difficulties  haye  arisen,  {l^dgj^nay* 
concur  in  the  appintment  of  an  arbitrator;  or  if  any  appointed  appoint sinirie 
arbitrator  refuse  to  act,  or  become  incapable  of  acting,  or  die,  arbitntor  or 
and  the  terms  of  such  document  do  not  show  that  it  was  intended  *"°P^* 
that  such  vacancy  should  not  be  supplied,  and  the  parties  do  not 
concur  in  appointing  a  new  one;  or  if,  where  the  parties  or  two 
arbitrators  are  at  liberty  to  appoint  an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not  appoint  an  umpire  or  third 
arbitrator;    or  if  any  appointed  umpire  or  third  arbitrator 
refuse  to  act,  or  become  mcapable  of  acting,  or  die,  and  the 
terms  of  the  document  authorizing  the  reference  do  not  show 
that  it  was  intended  such  a  vacancy  should  not  be  supplied,  and 
the  parties  or  arbitrators  respectively  do  not  appoint  a  new  one: 
then  in  evenr  such  instance  any  party  may  serve  the  remaining 
parties  or  the  arbitrators,  as  the  case  may  be,  with  a  written 
notice  to  apoint  an  arbitrator,  umpire,  or  third  arbitrator  respec- 
tively; and  if  within  seven  dear  days  after  such  notice  shall 
have  been  served  no  arbitrator,  umpire,  or  third  arbitrator  be 
appointed,  it  shall  be  lawful  for  any  judge  of  any  of  the  superior 
Courts  of  law  or  equity  at  Westminister,  upon  summonses  to  be 
taken  out  by  the  party  having  served  such  notice  as  aforesaid, 
to  appoint  an  arbitrator,  umpire,  or  third  arbitrator  as  the  case 
may  be,  and  such  arbitrator,  umpire,  and  third  arbitrator  respec- 
tireiy  shall  have  the  like  power  to  act  in  the  reference  and  make 
sn  award  as  if  he  had  been  appointed  by  consent  of  all  parties. 

Sect  13.  When  the  r^erence  is  or  is  intended  to  be  to  two  When  refe- 
arbitrators,  one  appointed  by  each  par^,  it  shall  be  lawful  for  rencei«totwo 
either  party,  in  case  of  the  death,  refusal  to  act,  or  incapacity  of  ISS'JIJflJity 
eny  arbitrator  appointed  by  him  to  substitute  a  new  arbitrator,  faii  to  ap- 
pniess  the  document  authorizing  the  reference  show  that  it  was  point,  other 
intended  that  the  vacancy  should  not  be  supplied;  and  if  on  such  ^^J^p^i. 
ft  reference  one  par^  fail  to  appoint  an  arbitrator,  either  origi-  tn^to  act' 
Daily  or  by  way  of  substitution  as  aforesaid,  for  seven  clear  aiune. 
<^ys  after  the  other  party  shall  have  appointed  an  arbitrator, 
and  shall  have  served  the  party  so  failing  to  appoint  with  notice 
in  writing  to  make  the  appointment,  the  party  who  has  appointed 
ft&  arbitrator  may  appoint  such  arbitrator  to  act  as  sole  arbitrator 
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in  the  ref  ecenoe,  and  an  award  made  by  him  shall  be  binding  on 
both  parties  as  if  the  appointment  had  bera  b j  consent ;  proTided, 
however,  that  the  court  or  a  judge  may  reroke  such  appointment 
on  sach  terms  as  shall  seem  jnst 

Sect  14.  When  the  reference  is  to  two  arbitraton,  and  the 
terms  of  the  document  anthorizing  it  do  not  show  that  it  was 
intended  that  there  shonld  not  be  an  umpire,  or  proTide  otiicr- 
wise  for  the  appointment  of  an  umpire,  the  two  ar  oitrston  mar 
appoint  an  umpire  at  any  time  wi^iin  Uie  period  during  which 
they  have  power  to  make  an  award,  unlns  ^ey  be  caUed  iqna 
by  notice  as  aforesaid  to  make  the  appointment  sooner. 

Sect  15.  The  arbitrator  acting  under  any  such  docmnent  or 
compulsory  order  of  reference  as  aforesaid,  or  under  any  order 
referring  the  award  back,  shall  make  his  awsjd  under  his  hsnd, 
and  (unless  such  document  or  order  respectively  shall  contsin  a 
different  limit  of  time)  within  three  months  after  he  shall  have 
been  appointed,  and  shall  have  entered  on  the  reference,  orthsll 
have  been  called  upon  to  act  by  a  notice  in  writing  from  anj 
party,  but  the  parties  may  by  consent  in  writing  enlarge  ths 
term  for  making  the  award,  and  it  shall  be  lawful  for  the  mpe- 
rior  court  of  which  such  submission,  document,  or  order  is  or  my 
be  made  a  rule  or  order,  or  for  any  judge  thereof,  for  good  csoae 
to  be  stated  in  the  rule  or  order  for  enlargement  £rom  time  to 
time  to  enlarge  the  term  for  making  the  award ;  and  if  no  period 
be  stated  for  the  enlargement  in  such  consent  or  order  for  en- 
largement, it  shall  be  deemed  to  be  an  enlargement  for  one 
month;  and  in  any  case  where  an  umpire  shall  have  been 
appointed  it  shall  be  lawful  for  him  to  enter  on  the  reference  ia 
lieu  of  the  arbitrators,  if  the  latter  shall  have  allowed  their  tiaw 
or  their  extended  time  to  expire  without  making  an  award,  or 
shall  have  delivered  to  any  party  or  to  the  umpire  a  notice  ia 
writing  stating  that  they  cannot  agree. 

Sect  17.  Every  agreement  or  submission  to  arbitration  bj 
consent,  whether  by  deed  or  instrument  in  writing  not  under 
seal,  may  be  made  a  rule  of  any  one  of  the  superior  ooorts  of 
law  or  equity  at  Westminster,  on  the  application  of  any  psftf 
thereto,  unless  such  agreement  or  submission  contain  woras  per* 
porting  that  the  parties  intend  that  it  should  not  be  made  anJe 
of  court ;  and  if  in  any  such  agreement  or  submission  it  is  pro- 
vided that  the  same  shall  or  ma^  be  made  a  rule  of  one  in  psr- 
ticnlar  of  such  superior  courts,  it  may  be  made  a  role  of  that 
court  only ;  and  if  when  there  is  no  such  provision  a  case  be 
stated  in  the  award  for  the  opinion  of  one  of  the  superior  coart^ 
and  sn(^  court  be  specified  in  the  award,  and  the  docaneBt 
aathoriaiuff  the  reference  have  not,  before  the  publication  of  ths 
award  to  the  parties,  hem  made  a  rule  of  court,  such  docmncst 
n»y  be  made  a  rule  only  of  the  court  specified  in  the  award;  and 
when  in  any  ease  the  document  authorixinff  the  reference  ii  <f 
has  been  made  a  rale  or  order  of  any  one  of  such  superior  coatt, 
no  other  of  aoch  courts  shall  have  any  jurisdiction  to  entBrtaia 
any  BotioB  respecting  the  arbitrati<m  or  award. 
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24  &  25  Vict.  c.  96  (a). 

An  Actio  consolidate  and  amend  the  Law  relating  to  Larceny. 

24.  WhoeoeTer  shall  nnlawfnlljr  and  wilfnllj  take  or  defttroy 
an^  fish  in  anj  water  which  shall  ran  through  or  be  in  any  land 
adjoining  or  belonging  to  the  dwelling  house  of  any  person  being 
the  owner  of  such  water,  or  having  a  right  of  fishery  therein, 
shall  be  gosltj  of  a  misdemeanor ;  and  whosoever  shall  nnlaw- 
fully  and  wilfully  take  or  destroy,  or  attempt  to  take  or  destroy 
any  fish  in  any  water  not  being  such  as  hereinbefore  mentioned, 
bat  which  shall  be  private  property,  or  in  which  there  shall  be 
anj  private  right  of  fishery,  shall,  on  conviction  thereof  before 
a  lostice  of  the  peace,  forfeit  and  pay,  over  and  above  the  value 
of  the  fish  taken  or  destroyed  (if  any),  such  snm  of  money,  not 
exceeding  ^Ye  pounds,  as  to  tiie  justice  shall  seem  meet :  pro- 
vided, that  nothing  hereinbefore  contained  shall  extend  to  any 
person  angling  between  the  beginning  of  the  last  hour  before 
Bonrise  and  the  expiration  of  the  first  hour  after  sunset ;  but 
whosoever  shall  by  angling  between  the  beginning  of  the  last 
hour  before  sunrise  and  uie  expiration  of  the  first  hour  after 
sunset,  unlawfully  and  wilfully  take  or  destroy,  or  attempt  to 
take  or  destroy,  any  fish  in  any  such  water  as  first  mentioned, 
shall,  on  conviction  before  a  justice  of  the  peace,  forfeit  and  pay 
any  sum  not  exceeding  five  pounds,  and  if  in  any  such  water  as 
last  mentioned,  he  shall,  on  the  like  conviction,  forfeit  and  pay 
any  sum  not  exceediug  two  pounds  as  to  the  justice  shall  seem 
meet ;  and  if  the  boundary  of  any  parish,  township,  or  vill  shall 
happen  to  be  in  or  by  the  side  of  any  such  water  as  is  in  this 
section  before  mentioned,  it  shall  be  sufficient  to  prove  that  the 
offence  was  committed  either  in  the  parish,  township,  or  vill 
named  in  the  indictment  or  information,  or  in  any  parish,  town- 
ship, or  vill  adjoining  thereto. 

25.  ^  any  person  shall  at  any  time  be  found  fishing  against 
the  provisions  of  this  act,  the  owner  of  the  ground,  water,  or 
fiishery  where  such  offender  shall  be  so  found,  his  servant,  or  any 
person  authorized  by  him,  may  demand  from  such  offender  any 
rod,  line,  hook,  net,  or  other  implement  for  taking  or  destroying 
fish  which  shall  then  be  in  Iub  possession,  and  in  case  such 
offender  shall  not  immediately  deliver  up  the  same,  may  seize 
and  take  the  same  from  him  for  the  use  of  such  owner :  pro- 
vided, that  any  person  angling  against  Uie  provisions  of  tiiis  act, 
between  the  l^ginning  of  the  liut  hour  before  sunrise  and  the 
expiration  of  the  first  hour  after  sunset,  from  whom  any  imple- 
ment used  by  anglers  shall  be  taken,  or  by  whom  the  same  shall 
be  so  delivered  up,  shall  by  the  taking  or  delivering  thereof  be 
exempted  from  tne  payment  of  any  damages  or  pemJty  for  such 
angling. 

99,  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  com- 
mission of  any  offence  which  is  by  this  act  punishable  on  snm- 
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manr  coniiction,  either  for  eyfory  time  of  its  oamminioo,  or  for 
the  int  and  aeoond  time  only,  or  for  the  first  time  only,  ihall^oQ 
conviction  before  a  jnsdce  of  the  peace,  be  liable,  for  evec^  fint, 
aeoond,  or  Bnbseqnent  offence  of  aiding,  abetting,  oonnsellmg,  or 
procuring,  to  the  same  forfeltnie  and  punishment  to  wbich  a 
person  guilty  of  a  first,  aeoond,  or  anbseqne&t  offence  as  a  priiH 
cipal  offender  is  by  this  act  made  liable. 
As  to  apprehension  of  offenders,  and  other  proceedings : 
103.  Any  person  fonnd  committing  any  offence  pmriihsMe^ 
either  npon  indictment  or  npon  snmmaiy  conTiction,  br  viitse 
of  this  act,  except  only  the  offence  of  angling  in  the  ^ytime, 
may  be  immediately  apprehended  without  a  warrant  by  say 
person,  and  forthwith  taken,  together  with  snch  prupertjr,  if  any, 
before  some  neighbouring  justice  of  the  peace,  to  be  dealt  wi^ 
according  to  law ;  and  if  any  credible  witness  shall  prore  apoa 
oath  before  a  justice  of  the  peace  a  reasonable  cause  to  suspect 
that  any  person  has  in  his  possession  or  on  his  premisss  aaj 
property  whatsoever  on  or  with  respect  to  which  any  offeore, 
punishable  either  upon  indictment  or  upon  snmmaiy  convictioa 
by  virtue  of  this  act,  shall  have  been  committed,  the  justice  may 
grant  a  warrant  to  search  for  snch  property  as  in  the  case  of  stoka 
goods ;  and  any  person  to  whom  any  property  shall  be  df  ered  to 
be  sold,  pawned,  or  deUvered,  if  he  shall  have  reasonable  caass 
to  suspect  that  any  such  offence  has  been  committed  on  or  with 
respect  to  such  property,  is  hereby  authorized,  and,  if  in  his 
power,  is  required  to  apprehend  and  forthwith  to  take  befoie  a 
justice  of  the  peace  ti^e  party  offering  the  same,  together  with 
snch  property,  to  be  dealt  with  accordmg  to  law. 

105.  Where  any  person  shall  be  charged  on  the  oath  of  a 
credible  witness  before  any  justice  of  the  peace  with  any  offenee 
punishable  on  summary  conviction  under  this  act,  the  iustioe 
may  summon  the  person  charged  to  appear  at  a  time  and  place 
to  be  named  in  snch  summons,  and  if  he  shall  not  appear  accord- 
ingly, then  (npon  proof  of  the  due  service  of  the  summons  apon 
snch  person,  by  delivering  the  same  to  him  personally,  or  bj 
leaving  the  same  at  his  usual  place  of  abode)  the  justice  mar 
either  proceed  to  hear  and  determine  the  case  ex  parte,  or  issne 
his  warrant  for  apprehending  snch  person,  and  bringing  him  be- 
fore himself  or  some  other  instice  of  the  peace ;  or  the  jnsdoe 
before  whom  the  charge  shall  be  made  may  (if  he  ahall  so  think 
fit),  without  any  previous  summons  (unless  where  otfaer^ 
specially  directed),  issne  snch  warrant,  and  the  justice  befon 
whom  the  person  charged  shall  appear  or  be  brought  shall  pro- 
ceed to  hear  and  determine  the  case. 

106.  Every  sum  of  money  which  shall  be  forfeited  on  aaj 
summary  conviction  for  the  value  of  any  property  stolen  or  taken, 
or  for  the  amount  of  any  injury  done  (such  value  or  ainonnt 
to  be  assessed  in  each  case  by  the  convicting  justice),  shall  be 
paid  to  the  party  aggrieved,  except  where  he  is  unknown,  and 
in  that  case  such  sum  shall  be  applied  in  the  same  manner  as  ■ 
penalty ;  and  every  sum  which  shall  be  imposed  as  a  penaltv  by 
any  justice  of  the  peace,  whether  in  addition  to  sucii  value  or 
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junoimt  or  othenriBe,  shall  be  paid  and  applied  in  the  same 
manner  as  other  penalties  recoverable  before  justices  of  the  peace 
ase  to  be  paid  and  applied  in  cases  where  the  statute  imposing 
tibe  same  contains  no  direction  for  the  payment  thereof  to  any 
person :  provided  that  where  several  persons  shall  join  in  the  Prnvim 
commission  of  the  same  offence,  and  shall,  upon  conviction  there-  ^'^^^  f  Y"^* 
of,  each  be  adjudged  to  forfeit  a  sum  equivalent  to  the  value  of  ^Ij^^^ton  ° 
the  property  or  to  the  amount  of  the  injury,  in  every  such  case  of  name 
no  rarther  sum  shall  be  paid  to  the  party  aggrieved  than  such  ofleuoe. 
value  or  amount ;  and  the  remaining  sum  or  sums  forfeited  shall 
be  applied  in  the  same  manner  as  any  penalty  imposed  by  a  ju»> 
tioe  m  the  peace  is  hereinbefore  directed  to  be  applied. 

107.  In  every  case  of  a  summary  conviction  under  this  act,  jf  a  penon 
where  the  sum  which  shall  be  forfeited  for  the  value  of  the  pro-  vuuimariiy 
perty  stolen  or  taken,  or  for  the  amount  of  the  injury  done,  or  2Sii*n<rt* 
which  shall  be  imposed  as  a  penalty  by  the  justice,  shall  not  be  p,^,  J^^  t])e 
paid,  either  immediately  after  the  conviction,  or  within  such  jiut'ice  may 
period  as  the  justice  shall  at  the  time  of  the  conviction  appoint,  commit  him. 
the  convicting  justice  (unless  where  otherwise  specially  directed)  f^^aic  of  im- 
may  commit  the  offender  to  the  common  gaol  or  house  of  cor-  P'^*"^®"'. 
rection,  Uiere  to  be  imprisoned  only,  or  to  be  imprisoned  and 

kept  to  hard  labour,  according  to  the  discretion  of  the  justice, 
for  any  term  not  exceeding  two  months,  where  the  amount  of 
the  sum  forfeited  or  of  the  penalty  imposed,  or  of  both,  (as  the 
case  may  be,}  together  with  the  costs,  shall  not  exceed  five  pounds, 
and  for  any  term  not  exceeding  four  months  where  the  amount, 
with  costs,  sh^  not  exceed  ton  pounds,  and  for  any  term  not 
exceeding  six  months  in  any  other  case,  the  commitment  to  be 
determinable  in  each  of  the  cases  aforesaid  upon  payment  of  the 
amount  and  costs. 

108.  Where  any  person  shall  be  summarily  convicted  before  Jnstire  may 
a  justice  of  the  peace  of  any  offence  against  this  act,  and  it  shall  diitcharcrn  the 
be  a  firat  conviction,  the  justice  may,  if  he  shall  so  tttrnk  fit,  dis-  ^^n "cases. 
charge  the  offender  from  his  conviction,  upon  his  making  such 
satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or 

either  of  them,  as  shall  be  ascertained  by  the  justice. 

109.  ^  case  any  person  convicted  of  any  offence  punishable  a  rammnry 
upon  summary  conviction  by  virtue  of  this  act  shall  have  paid  coi.victiou 
the  sum  adjudged  to  be  paid,  together  with  costs,  under  such  ^^^'0^^,!^^ 
conviction,  or  shall  have  received  a  remission  thereof  from  the  other  pru- 
crown,  or  from  the  lord-lieutenant  or  other  chief  governor  in  Ire-  ceedinff  for 
land,  or  shall  have  suffered  the  imprisonment  awarded  for  non-  ^'^  ^^^ 
payment  thereof,  or  the  imprisonment  adjudged  in  the  first  in- 
stance, or  shall  have  been  so  discharged  from  his  conviction  by 

any  justice  as  aforesaid,  in  every  such  case  he  shall  be  released 
from  all  further  or  other  proceedings  for  the  same  cause. 

HO.  In  all  cases  where  the  sum  adjudged  to  be  paid  on  any  Appeal, 
summary  conviction  shall  exceed  five  pounds,  or  the  imprison- 
ment adjudged  shall  exceed  one  month,  or  the  conviction  shall 
take  place  before  one  justice  only,  any  person  who  shall  think 
himself  aggrieved  by  any  such  conviction  may  appeal  to  the 
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or  handfl  and  tniM,  «nd  requiring  the  constable  or  constables  to 
wbom  the  same  shall  be  directed,  to  t^e  and  conTejsnch  defen- 
dant to  tbe  house  of  correction  or  common  ffucH  tor  the  same 
county,  riding,  diyision,  liberty,  dt^,  boioagfa,  or  place,  as  die 
case  may  be,  and  there  to  deliTer  him  to  the  keeper  thereof,  and 
requiring  snch  keeper  to  receire  snch  defendant  into  soch  hooae 
of  correction  or  gaol,  and  there  to  imprison  him,  at  to  imprison 
hun  and  keep  him  to  hard  labour,  as  the  ease  may  be,  fcr  such 
time  as  the  statute  on  which  such  conriction  or  order  is  founded 
as  aforesaid  shall  direct;  and  in  all  such  cases,  where  by  such 
conriction  or  order  any  sum  for  costs  shall  be  adjudged  to  be  paid 
bj  the  defendant  to  the  prosecutor  or  complainant,  raeh  sum  may, 
if  the  justice  or  justices  shall  think  fit,  be  leried  by  wanant  of 
distress  in  manner  aforesaid,  and  in  default  of  distress  the  defeu- 
dmt  may,  if  such  justice  or  justices  shall  think  fit,  be  committed 
to  the  same  house  of  correction  or  common  gaol  in  manner  af  ore- 
said,  there  to  be  imprisoned  for  any  time  not  exceeding  one 
calendar  month,  to  commence  at  the  termination  of  the  imprison- 
ment he  shall  then  be  mideigoing,  unless  soch  sum  for  costs,  snd 
all  costs  and  charges  of  the  said  distress,  and  also  the  costs  and 
charges  of  the  commitment  and  eouTeying  of  the  defendant  to 
prison,  if  such  justice  or  justices  shall  thinK  fit  so  to  ofder,  shall 
KM  sooner  paid. 

XXV.  And  be  it  enacted,  that  where  a  justice  or  justices  d 
the  peace  shall  upon  any  such  information  or  eomplaiat  as 
aforesaid  adjudge  the  dttendant  to  be  imprisoned,  and  sndi 
defendant  shall  then  be  in  prison  undergoing  imprisonmeot 
upon  a  cooTiction  for  any  other  oflfence,  the  warrant  of  comnit- 
ment  foe  snch  subsequent  offence  shall  in  CTcry  snch  case  be 
forthwith  delivered  to  the  eaoler  to  whom  the  same  shall  be 
directed ;  and  it  shall  be  lawful  for  the  justice  or  justiect 
issuing  the  same,  if  he  or  ther  shall  think  fit,  to  award  sod 
order  therein  and  thereby  that  the  imprisonment  for  such  rab- 
se^uent  offence  shall  commence  at  tne  expiration  of  the  im* 
pnsonment  to  which  snch  d^endant  shall  hare  been  preriooslj 
adjudged  or  sentenced. 

XXVI.  And  be  it  enacted,  that  where  anr  informatioD  or 
Complaint  shall  be  dismissed  with  costs  as  aroresaid,  the  som 
which  shall  be  awarded  for  costs  in  the  order  for  dismisml  Btj 
be  levied  by  distress  on  the  goods  and  chattels  of  the  prosecutor 
or  complainant  in  manner  aforesaid ;  and  in  default  of  distren 
or  payment  snch  prosecutor  or  complainant  may  be  eommittod 
to  tne  house  of  correction  or  common  gaol  in  manner  aforesiid, 
for  any  time  not  exceeding  one  calendjv  month,  unless  snch  asm, 
and  all  costs  and  charges  of  the  distress,  and  of  the  comndtiBeot 
and  conveying  of  such  prosecutor  or  complainant  to  prison,  (dw 
amount  thereof  being  ascertained  and  stated  in  snch  eosuait- 
ment,)  shall  bo  sooner  paid. 

XXYII.  And  be  it  enacted,  that  after  an  appeal  apinst  anr 
such  conviction  or  order  as  aforesaid  shall  be  decided,  if  the  ssbm 
shall  be  decided  in  faronr  of  the  respondents,  the  justice  or  JQ»* 
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tices  who  made  snch  eonTiction  or  order,  or  tmj  other  justice  of  may  latae 
the  peflu:e  of  the  same  coontj,  riding,  diyiBion,  liberty,  city,  wamntaof 
boroagh,  or  place,  may  issne  snch  warrant  of  distreas  or  commit-  ^,^^J^' 
ment  as  aforesaid  for  execution  of  the  same,  as  if  no  snch  appeal  of  tbe  mne. 
had  been  brought ;  and  if  npon  any  snch  appeal  the  court  of  ^^q^,  ^ 
quarter  sessions  shall  order  either  puty  to  pay  costs,  such  order  appeal,  bow 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the  peace  of  snch  xeooveraL 
court,  to  be  by  him  paid  oTer  to  the  party  entitled  to  the  same, 
and  shall  state  withm  what  time  each  costs  shall  be  paid;  and  if 
the  same  shall  not  be  paid  within  the  time  so  limited,  and  the 
partj  ordered  to  pay  the  same  shall  not  be  bound  by  any  recog- 
nizance  conditioned  to  pay  such  costs,  snch  clerk  of  the  peace  or 
his  deputy,  upon  application  of  the  party  entitied  to  such  costs, 
or  of  any  person  on  his  behalf,  and  on  payment  of  a  fee  of  one 
shilling,  shall  grant  to  the  party  so  applying  a  certificate  that 
such  costs  hare  not  been  paid;  and  upon  production  of  such 
certificate  to  any  justice  or  justices  of  the  peace  for  the  same 
county,  riding,  division,  liberty,  city,  borough,  or  place,  it  shall 
be  lawful  for  him  or  them  to  enforce  the  payment  of  such  costs 
b^  warrant  of  distress  in  manner  aforesaid,  and  in  default  of 
distress  he  or  they  may  commit  the  party  against  whom  such 
warrant  shaQ  have  issued  in  manner  hereinbefore  mentioned  for 
any  time  not  exceeding  three  calendar  months,  unless  the  amount 
of  such  costs  and  all  costs  and  charges  of  the  distress,  and  also 
the  costs  of  the  commitment  and  conveying  of  the  said  party  to 
prison,  if  such  justice  or  justices  shall  think  fit  so  to  order,  (the 
amount  thereof  being  ascertained  and  stated  in  such  commit- 
ment,) shall  be  sooner  paid. 

XXVIIL  And  be  it  enacted,  that  in  all  cases  where  any  per-  on  payment 
son  against  whom  a  warrant  of  distress  shall  issue  as  aforesaid  of  penalty, 
shall  pay  or  tender  to  the  constable  having  the  execution  of  the  ^*^^^|^ 
same  the  sum  or  sums  in  such  warrant  mentioned,  together  with  levied  on 
the  amount  of  the  expenses  of  such  distress  up  to  the  time  of  the  party,  if 
such  payment  or  tender,  such  constable  shall  cease  to  execute  |°ipri«oned 
the  same;  and  in  all  cases  in  which  any  person  shall  be  im-  ment°hfai 
prisoned  as  aforesaid  for  nonpayment  of  any  penalty  or  other  be  discharged. 
sum  he  may  pay  or  cause  to  be  paid  to  the  keeper  of  the  prison 
in  which  be  shall  be  so  imprisoned  the  sum  in  the  warrant  of 
commitment  mentioned,  together  with  the  amount  of  the  costs, 
charges,  and  expenses  (if  any)  therein  also  mentioned,  and  the 
said  keeper  shall  receive  the  same,  and  shall  thereupon  discharge 
such  person,  if  he  be  in  his  custody  for  no  other  matter. 

XXIX.  And  be  it  enacted,  that  in  all  cases  of  summary  pro-  in  cases  of 
ceedings  before  a  justice  or  justices  of  the  peace  out  of  sessions  !|J!^!^7 
npon  any  information  or  complaint  as  aforesaid,  it  shall  be  law-  ^^jHuttoe" 
fnl  for  one  justice  to  receive  such  information  or  complaint,  and  may  ijsoe 
to  grant  a  summons  or  warrant  thereon,  and  to  issue  his  summons  rammons  or 
or  warrant  to  compel  the  attendance  of  any  witnesses,  and  to  do  JJ^dafto'     ' 
aU  other  necessary  acts  and  matters  preliminary  to  the  hearing,  conviction 
e?en  in  cases  where  by  the  statute  in  that  behalf  such  informa-  or  order 
tion  or  complaint  must  be  heard  and  determined  by  two  or  more  ™*^  ^"^^ 
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An  Act  to  coMoUdcUe  and  amend  the  Law  relating  to 
Malicious  Itifuriee  to  Property  (a). 

24  &  25  Vict.  c.  97. 

32.  Whosoerer  shall  anlawfally  and  malidoiislj  cut  throogh, 
break  down,  or  otherwise  destroy  the  dam,  floodgate,  or  sluice  of 
an  J  fishpond,  or  of  anj  water  whidi  shall  be  prirate  propertj,  or 
in  which  there  shall  be  any  private  right  of  fishery,  with  intent 
thereby  to  take  or  destroy  any  of  the  fish  in  sach  pond  or  water, 
or  so  as  thereby  to  caose  ihi  loss  or  destmction  of  any  of  the 
fish,  or  shall  nnlawfolly  and  malicioasly  put  any  lime  or  other 
noxions  material  in  any  such  pond  or  water,  with  intent  thereby 
to  destroy  any  of  the  fish  that  may  then  be  or  that  may  there- 
after be  pnt  therein,  or  shall  unlawfully  and  maliciously  cot 
through,  break  down,  or  otherwise  destroy  the  dam  or  floodgate 
of  any  millpond,  reservoir,  or  pool,  shall  be  guilty  of  a  mis- 
demeanor, and  being  convicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  kept  in  penal  servitade  for  any 
term  not  exceeding  seven  years  and  not  leas  than  three  years,— 
or  to  be  imprisoned  for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without  solitary  ooofiDS- 
ment,  and,  if  a  male  under  the  age  of  atzteen  yean,  with  or 
without  whipping. 

56.  Ill  t^o  CA86  of  every  felony  punishable  under  this  ad, 
evexy  principal  in  the  second  degree,  and  every  accessory  before 
the  fact,  shall  be  punishable  in  &e  same  manner  as  the  principal 
in  the  first  degree  is  by  this  act  punishable;  and  every  acoessoiT 
after  the  fact  to  any  felony  punishable  under  this  act  shall  ca 
conviction  be  liable,  at  the  discretion  of  the  conrt»  to  be  iiD- 
prisoned  for  any  term  not  exceeding  two  years,  with  or  without 
nard  labour,  and  with  or  without  solitary  confinement;  sod 
every  person  who  shall  aid,  abet,  counsel,  or  procure  the  cooh 
mission  of  any  misdemeanor  punishable  under  this  act  shall  be 
liable  to  be  proceeded  against,  indicted,  and  pnnidied  as  a  prin- 
cipal offender. 

58.  TSijery  punishment  and  forfeiture  by  this  act  imposed  co 
any  person  maliciously  committing  any  offence,  whether  tbc 
same  be  punishable  upon  indictment  or  upon  snmmaiy  oaofi^ 
tion,  shall  equally  apply  and  be  enforced,  whether  the  offence 
shall  be  committed  m>m  malice  conceived  against  the  owner  of 
the  property  in  respect  of  which  it  shall  be  committed  or  other- 
wise. 

69.  S^ery  provision  of  this  act  not  hereinbefore  so  applied 
shall  apply  to  every  person  who,  with  intent  to  injure  or  defrtsd 
any  other  person,  shall  do  anv  of  the  acte  hereinbefore  mule 
penal,  although  the  offender  shall  be  in  possession  of  the  pio* 
perty  against  or  in  respect  of  which  such  act  shall  be  done. 

60.  It  shall  be  sufficient  in  any  indictment  for  any  oiraoe 
against  this  act,  where  it  shall  be  necessary  to  allege  ao  inteDt 
to  injnre  or  defraud,  to  allege  that  the  party  accused  did  the  set 

(0)  Referred  to,  ante,  pp.  110, 842. 
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with  intent  to  injnro  or  defraud  (as  the  case  ma^  be),  without  ticaiar  p«r- 
alleging  an  intent  to  in j ore  or  defraud  any  particular  person;  fJ^VJ^J?®' 
and  on  the  trial  of  an j  such  offence  it  shall  not  be  neceanuy  to  any  iSttot- 
piore  an  intent  to  injure  or  defraud  any  particular  person,  but  ment. 
it  riiall  be  sufficient  to  prove  that  the  party  accused  did  the  act 
charged  with  an  intent  to  injure  or  defraud  (as  the  case 
nuLT  be). 

Ol.  Any  person  found  committing  any  offence  against  this  Persons  in 
act,  whether  the  same  be  punishable  upon  indictment  or  upon  ^^  ^^^ 
■anunary  conviction,  may  be  immediately  apprehended,  without  ^y  offence 
a  warrant,  by  any  peace  officer,  or  the  owner  of  the  property  may  be  ap- 
injared,  or  faiia  servant,  or  any  person  authorized  by  him,  and  prehended 
forthwith  taken  before  some  neighbouring  justice  of  the  peace,  ^J^J^^^* 
to  be  dealt  with  according  to  law. 

62.  Where  any  person  shall  be  charged  on  the  oath  of  a  Mode  of 
credible  witness  before  any  justice  of  the  peace  with  any  offence  oompeiitng 
punishable  on  summary  conviction  under  this  act,  the  justice  2^*Sft^. 
may  summon  the  person  charged  to  appear  at  a  time  and  place  sons  punish- 
to  be  named  in  such  summons;  and  if  he  shall  not  appear  abieonsam- 
accordingly,  then  f  upon  proof  of  the  due  service  of  the  summons  JjJ^^^" 
upon  such  person  by  dehvering  the  same  to  him  personally,  or 

by  leaving  the  same  at  his  usual  place  of  abode,)  the  justice  may 
either  proceed  to  hear  and  determine  the  case  ex  parte,  or  issue 
hia  warrant  for  apprehending  such  person  and  bringing  him 
before  himself  or  some  other  justice  of  the  peace;  or  the  justice 
before  whom  the  charge  shall  be  made  may  (if  he  shall  so  think 
fit),  without  any  previous  summons  (unless  where  otherwibe 
specially  directed),  issue  such  warrant;  and  the  justice  before 
whom  the  person  charged  shall  appear  or  be  brought  shall  pro- 
ceed to  hear  and  determine  the  case. 

63.  Whosoever  shall  aid,  abet,  counsel,  or  procure  the  com-  Abettors  tn 

mission  of  any  offence  which  is  by  this  act  punishable  on  sum-  ^^^^^. 

•  ^        .^,        -  iz  *  •..  '^  •     •  r       panlehable 

mary  conviction,  either  for  every  time  of  its  commission  or  for  ^q  gammary 

i^e  first  and  second  time  only,  or  for  the  first  time  only,  shall,  on  conyiction. 
conviction  before  a  justice  of  the  peace,  be  liable,  for  ever^  first, 
second,  or  subsequent  offence  of  aiding,  abetting,  counselling,  or 
procuring,  to  the  same  forfeiture  and  punishment  to  which  a 
person  guilty  of  a  first,  second,  or  subsequent  offence  as  a  prin- 
cipal ofrender  is  by  this  act  made  liable. 

64.  Every  sum  of  money  which  shall  be  forfeited  for  the  Application 
amount  of  any  injury  done  shall  be  assessed  in  each  case  by  the  Jni"rJ,ni"5« 
convicting  justice,  and  shall  be  paid  to  the  party  aggrieved,  upon  sum- 
except  where  he  is  unknown,  and  in  that  case  such  sum  shall  be  mary  oou- 
applt^  in  the  same  manner  as  a  penalty;  and  every  sum  which  ^icaoos. 
ahall  be  imposed  as  a  penalty  by  any  justice  of  the  peace, 
whether  in  addition  to  such  amount  or  otherwise,  shall  be  paid 

and  applied  in  the  same  manner  as  other  penalties  recoverable 

before  justices  of  the  peace  are  to  be  paid  and  applied  in  cases 

where  the  statute  impodng  the  same  contains  no  directions  for 

the  payment  thereof  to  any  person :  provided  that  where  several  Prorisowherc 

persons  shall  join  in  the  commission  of  the  same  offence,  and  J^^^'juli^j'n 
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shall,  upon  ooDYiction  thereof » each  be  adjudged  to  forfeit  a  ram 
eqaiyalent  to  the  amoant  of  Uie  injniy  done,  in  ererj  sach  case 
no  farther  sam  shall  be  paid  to  the  party  aggrieTed  than  audi 
ralne  or  amount;  and  the  remaining  sam  or  sums  forfeited  dull 
be  applied  in  the  same  manner  as  anj  penalty  imposed  by  a 
justice  of  the  peace  is  hereinbefore  directed  to  be  applied. 

65.  Ill  erery  case  of  a  summary  con  notion  nnder  this  act, 
where  the  sum  which  shall  be  forfeited  for  the  amount  of  the 
injury  done,  or  which  shall  be  imposed  as  a  penalty  by  the  jus- 
tice, shall  not  be  paid,  either  immediately  after  the  conrictioo, 
or  within  such  period  as  the  justice  shall,  at  the  time  of  the  con- 
▼iction,  appoint,  the  oonricting  justice  (unless  where  otherwise 
specially  directed)  may  commit  the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour,  according  to  the  discretion 
of  the  justice,  for  any  tenn  not  exceeding  two  months,  where 
the  amount  of  the  sum  forfeited,  or  of  the  penalty  imposed,  or 
of  both  (as  the  case  may  be),  together  with  the  costs,  shall  not 
exceed  five  pounds;  and  for  any  term  not  exceeding  four  months 
where  the  amount,  with  costs,  shall  not  exceed  ten  pounds;  and 
for  any  term  not  exceeding  six  months  in  any  other  case;  the 
commitment  to  be  determinable  in  each  of  the  cases  aforesaid 
upon  payment  of  the  amount  and  costs. 

66.  Where  any  person  shall  be  summarily  oonvicted  before  a 
justice  of  the  peace  of  any  offence  against  this  act,  and  it  shall 
be  a  first  conviction,  the  justice  may,  if  he  shall  so  think  fit, 
discharge  the  offender  from  his  conyiction  upon  his  making  sach 
satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or 
either  of  them,  as  shall  be  ascertained  by  the  justice. 

67.  When  any  person  convicted  of  any  offence  punishable 
upon  summary  conviction  by  virtue  of  this  act  shall  have  paid 
tne  sum  adjudged  to  be  paid,  together  vdth  costs,  under  sarh 
conviction,  or  shall  have  received  a  remission  thereof  from  the 
crown,  or  the  lord  lieutenant  or  other  chief  governor  of  Irelsnd, 
or  shall  have  suffered  the  imprisonment  awarded  for  nonpayment 
thereof,  or  the  imprisonment  awarded  in  the  first  instance,  or  shall 
have  been  so  discharged  from  his  conviction  by  any  josttce  ss 
aforesaid,  he  shall  be  released  from  all  further  or  other  proceed* 
ings  for  the  same  cause. 

68.  ^  aU  cases  where  the  sum  adjudged  to  be  paid  on  snr 
summary  conriction  shall  exceed  five  pounds,  or  the  imprisoiK 
ment  adjudged  shall  exceed  one  month,  or  the  conviction  shall 
take  place  before  one  justice  only,  any  person  who  shaU  think 
himself  aggrieved  by  any  such  conviction  may  appeal  to  the 
next  court  of  general  or  quarter  sessions  which  shall  be  holdeo 
not  less  than  ^relve  days  after  the  day  of  snch  ooovictioB  far 
the  county  or  place  wherein  the  cause  of  complaint  shall  have 
arisen ;  provided  that  such  person  shall  give  to  the  com|Jainaiit 
a  notice  in  writing  of  such  appeal,  and  of  tiie  canse  and  nattff 
thereof,  within  three  days  after  such  conviction,  and  seven  dear 
days  at  the  least  before  sadi  Benons^  and  shall  also  cite 
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remain  in  custody  nntil  the  sessionB,  or  shall  enter  into  a  reoog* 
nizanoe,  with  two  sufficient  sureties,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions,  and  to  try 
Bach  appeal,  and  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  or  if 
such  appeal  shall  be  against  any  conviction  whereby  only  a 
penalty  or  sum  of  money  shall  be  adjndp^  to  be  paid,  shall 
deposit  with  the  clerk  of  the  convicting  justice  such  a  sum  of 
money  as  sach  justice  shall  deem  to  be  sufficient  to  cover  the 
sam  so  adjudged  to  be  paid,  together  with  the  costs  of  the 
conviction  and  the  costs  of  the  appeal ;  and  upon  such  notice 
being  given,  and  such  recognizance  being  entered  into,  or  such 
deposit  being  made,  the  justice  before  whom  such  recognizance 
shall  be  entered  into,  or  such  deposit  shall  be  made,  shall  liberate 
snch  person  if  in  custody  ;  and  the  court  at  snch  sessions  shall 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make 
each  order  therein,  with  or  without  costs  to  either  party,  as  to 
the  court  shall  seem  meet ;  >nd  in  case  of  the  dismissal  of  the 
appeal,  or  the  affirmance  of  the  conviction,  shall  order  and  ad- 
judge the  offender  to  be  punished  according  to  the  conviction, 
and  to  pay  such  costs  as  shall  be  awarded,  and  shall,  if  necessary, 
iRsne  process  for  enforcing  snch  judgment;  and  in  any  case  where 
after  any  such  deposit  shall  have  been  made  as  aioresaid  the 
conviction  shall  be  affirmed,  the  court  may  order  the  sum  thereby 
adjudged  to  be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  app^,  to  be  paid  out  of  the  money  deposited, 
and  the  residue  thereof,  if  any,  to  be  repaid  to  the  part^  con- 
yicted;   and  in  any  case  where  after  any  such  deposit  the 
conviction  shall  be' quashed,  the  court  shall  order  the  money 
deposited  to  be  repaid  to  the  party  convicted ;  and  in  every  case 
where  any  conviction  shall  be  quashed  on  appeal  as  aforesaid, 
the  clerk  of  the  peace  or  other  proper  officer  shall  forthwith 
indorse  on  the  conviction  a  memorandum  that  the  same  has 
been  quashed ;  and  whenever  any  copy  or  certificate  of  such 
conviction  shall  be  made,  a  copy  of  snch  memorandum  shall  be 
added  thereto,  and  shall  be  sufficient  evidence  that  the  convic- 
tion has  been  quashed  in  every  case  where  such  copy  or  certificate 
would  be  sufficient  evidence  of  such  conviction. 

89.  ^o  siich  convictinn,  or  adjudication  made  on  appeal  there-  No  certiorari, 
£rom,  shall  be  quashed  for  want  of  form,  or  be  removed  by  cer-  **• 
tiorari  into  any  of  her  majesty's  superior  courts  of  record ;  and 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any 
defect  therein,  provided  it  be  therein  alleged  that  the  party  has 
been  convicted,  and  there  be  a  good  and  vaUd  conviction  to  sustain 
the  same. 

70.  f^very  justice  of  the  peace  before  whom  any  person  shall  ConTictloDs 
be  convicted  of  any  offence  against  this  act  shall  transmit  the  ^^  ^J^ 
conviction  to  the  next  court  of  general  or  quarter  sessions  which  th™qaarter 
shall  be  holdcn  for  the  county  or  place  wherein  the  offence  shall 
have  been  committed,  there  to  be  kept  by  the  proper  officer 
among  the  records  of  the  court ;  and  upon  any  indictment  or 
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iDfomuitioQ  agnnst  sny  person  for  a  wobntptsat  offeooe^  s  c^'PT 
of  imch  oonTiction,  certified  by  the  proper  officer  of  tbe  courts  or 
proTcd  to  be  a  true  oopj,  sfaAll  be  eafficieot  eridenoe  to  prore 
a  coDTiction  for  the  former  offence,  and  the  oonTictioo  shall  be 
preeomed  to  hare  been  nnappeided  against  notil  the  coQlrary  be 
shown. 

7L  -^11  actions  and  proeecntions  to  be  commenced  against 
any  person  for  anything  done  in  pmvnance  of  this  act  shall  be 
laid  and  tried  in  the  county  were  the  fact  was  committed,  and 
shall  be  commenced  within  six  months  after  the  fact  committed, 
and  not  otherwise ;  and  notice  in  writing  of  snch  action,  and  of 
the  canse  thereof,  shall  be  g^Ten  to  the  defendant  one  month  at 
least  before  the  commencemekit  of  the  action ;  and  in  any  snch 
action  the  defendant  may  plead  the  general  issoe,  and  give  this 
act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereapon ;  and  no  plaintiff  shall  recover  in  any  sadi  action  if 
tender  of  sufficient  amends  shall  have  been  made  before  snch 
action  brought,  or  if  a  sufficient  sum  of  money  shall  have  been 
paid  into  court  after  snch  action  brought,  by  or  on  behalf  of  the 
defendant ;  and  if  a  verdict  shall  pass  for  die  defendant,  cnr  the 
plaintiff  shall  become  nonsuit,  or  discontinue  any  such  action 
after  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shall  recover 
his  full  costs  as  between  attorney  and  client,  and  have  the  like 
remedy  for  the  same  as  any  defendant  has  by  law  in  other  cases ; 
and  though  a  verdict  shall  be  given  for  the  pUdntiff  in  any  sneh 
action,  such  plaintiff  shall  not  have  costs  against  the  defendant, 
unless  the  judge  before  whom  the  trial  shall  be  shall  certify  his 
approbation  of  the  action. 

72.  AH  indictable  offences  mentioned  in  this  act  which  shall 
be  committed  within  the  jurisdiction  of  the  admiralty  of  England 
or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature  and 
liable  to  the  same  punishments  as  if 'they  had  been  committed  upon 
the  land  in  England  or  Ireland,  and  may  be  dealt  with,  inquued 
of,  tried,  and  determined  in  any  county  or  place  in  England  or 
Ireland  in  which  the  offender  shall  be  apprehended  or  be  in 
custody,  in  the  same  manner  in  all  respects  as  if  they  had  been 
actually  committed  in  that  county  or  place ;  and  in  any  indict- 
ment for  any  snch  offence,  or  for  being  an  accessory  to  snch  an 
offence,  the  venue  in  the  margin  shfdl  be  the  same  as  if  the 
offence  had  been  committed  in  snch  county  or  place,  and  the 
offence  shall  be  averred  to  have  been  committed  **  on  the  high 
seas:"  provided  that  nothing  herein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government  of  her  majesty^ 
land  or  naval  forces. 

73.  Whenever  any  person  shall  be  convicted  of  any  indictable 
misdemeanor  punishable  under  this  act,  the  court  may,  if  it  shall 
think  fit,  in  addition  to  or  in  lieu  of  any  of  the  punishments  by 
this  act  authorized,  fine  the  offender,  and  re(}uire  him  to  enter 
into  his  own  recognizances,  and  to  find  sureties,  both  or  either, 
for  keeping  the  peace  and  being  of  good  behaviour ;  and  in  case 
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of  anjfekmj  pnnishable  ander  this  act,  the  court  may,  if  it  shall 
think  fit,  reqiure  the  offender  to  enter  into  his  own  recognizances* 
and  to  find  sureties,  both  or  either,  for  keeping  the  peace,  in  addi- 
tion to  any  pnnishment  by  this  act  aathonced:  provided  that  no 
person  shall  be  imprisoned  nnder  this  clanae  for  not  finding 
sureties  for  any  period  exceeding  one  year. 

74.  Whenever  imprisonment,  wiUi  or  without  hard  labour, 
may  be  awarded  for  any  indictable  offence  under  this  act,  the 
oonrt  may  sentence  the  offender  to  be  imprisoned,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  in  the  common  gaol  or  house 
of  correction. 

75.  Whenever  solitary  confinement  may  be  awarded  for  any 
indictable  offence  under  this  act,  the  court  may  direct  the  offender 
to  be  kept  in  solitary  confinement  for  any  portion  or  portions  of 
his  imprisonment,  or  of  his  imprisonment  with  hard  labour,  not 
exceedin|;  one  month  at  any  one  time,  and  not  exceeding  tiiree 
months  m  any  one  year;  and  whenever  whipping  may  be 
awarded  for  any  indictable  offence  under  this  act,  the  court 
may  sentence  the  offender  to  be  once  privately  whipped;  and  the 
number  of  strokes,  and  the  instrument  with  which  they  shall  be 
inflicted,  shall  be  specified  by  the  court  in  the  sentence. 

76.  Every  offence  hereby  made  punishable  on  summaiy  con- 
viction may  be  prosecuted  in  England  in  the  manner  directed  by 
the  act  of  the  session  holden  in  the  eleventh  and  twelfth  years  of 
Queen  Victoria,  chapter  forty-three  (a),  so  far  as  no  provision  is 
hereby  made  for  any  matter  or  thing  which  may  be  required  to 
be  done  in  the  course  of  such  prosecution,  and  may  be  prose- 
cuted in  Ireland  before  two  or  more  justices  of  the  peace,  or  one 
metropolitan  or  stipendiary  magistrate,  in  the  manner  directed 
by  the  act  of  the  session  holden  in  the  fourteenth  and  fifteenth 
years  of  Queen  Victoria,  chapter  ninety-three,  or  in  such  other 
manner  as  may  be  directed  by  any  act  that  may  be  passed  for 
Uke  purposes,  and  all  provisions  contained  in  the  said  acts  shall 
be  applicable  to  such  prosecutions  in  the  same  manner  as  if  they 
irere  incorporated  in  this  act :  provided  that  nothing  in  this  act 
contained  shall  in  any  manner  alter  or  affect  any  enactment 
relating  to  procedure  in  the  case  of  any  offence  punishable  on 
summary  conviction  within  the  city  of  London  or  the  metro- 
politan police  district  or  the  recovery  or  application  of  any 
penalty  or  forfeitare  for  any  such  offence. 

77.  ^e  court  before  which  any  Indictable  misdemeanor 
against  this  act  shall  be  prosecuted  or  tried  may  allow  the  costs 
^  the  proeecation  in  the  same  manner  as  in  cases  of  felony;  and 
every  order  for  the  payment  of  such  costs  shall  be  made  out,  and 
the  sum  of  money  mentioned  therein  paid  and  repaid,  upon  the 
same  terms  and  in  the  same  manner  in  all  respects  as  in  cases  of 
felony. 
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(a)  See  this  act,  ante,  p.  528. 
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24  ft  25  Vict.  c.  100. 

^n  Act  io  consolidate  and  amend  the  Laim  rekUmg  to 
Offences  against  the  Person  (a). 

20.  WliOBoeTer  shall  nnlawfallj  and  malicionslj  wound  or 
inflict  any  ^evons  bodily  hann  upon  any  other  person,  eitha 
with  or  without  any  weapon  or  instmrnent,  shall  be  gnilty  of  a 
misdemeanor,  and  being  conyicted  thereof  shall  be  liable  at  tbe 
discretion  of  the  courts  to  be  kept  in  penal  servitade  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  vrith  or  without  hard  labour. 

38.  Whosoeyer  shall  assault  any  person  with  intent  to  commit 
felony,  or  shall  assault,  resist,  or  wilfully  obstruct  any  peace 
officer  in  the  due  execution  of  his  duty,  or  any  person  acting  in 
aid  of  such  officer,  or  shall  assault  any  person  with  intent  to 
resist  or  preyent  the  lawful  apprehension  or  detainer  of  himself 
or  of  any  other  person  for  any  offence,  shall  be  guilty  of  a  mii- 
demeanor,  and  being  conyicted  thereof  shall  b«  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

68.  AW  indictable  offences  mentioned  in  this  act  which  shaU 
be  committed  within  the  jurisdiction  of  the  admiralty  of  England 
or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature  and 
liable  to  the  same  punishments  as  if  they  had  been  committed 
upon  the  land  in  England  or  Ireland,  and  may  be  dealt  vdth, 
inquired  o^  tried,  and  determined  in  any  county  or  place  in 
England  or  Ireland  in  which  the  offender  shall  be  apprehended 
or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  thej 
had  been  actually  conmiitted  in  that  county  or  place;  and  in 
any  indictment  for  any  such  offence,  or  for  being  an  accessoiy 
to  such  an  offence,  the  yenne  in  the  margin  shall  be  the  same  as 
if  the  offence  had  been  committed  in  such  county  or  place,  and 
the  offence  shall  be  ayerred  to  have  been  committed  *'  on  the 
high  seas:''  provided  that  nothing  herein  contained  shall  alter 
or  affect  any  of  the  laws  relating  to  the  government  of  her 
majesty's  land  or  naval  forces. 

69.  Whenever  imprisonment,  with  or  without  hard  labour, 
may  be  awarded  for  any  indictable  offence  under  this  act,  the 
court  may  sentence  tbe  offender  to  be  imprisoned,  or  to  be  im- 
prisoned and  kept  to  hard  labour,  in  the  common  gaol  or  hosse 
of  correction. 

70.  Whenever  solitary  confinement  may  be  awarded  for  any 
offence  under  this  act,  the  court  may  direct  the  offender  to  to 
kept  in  solitary  confinement  for  any  portion  or  portions  of  anr 
imprisonment,  or  of  any  imprisonment  with  hard  labour,  vhich 
the  court  may  award,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  m  any  one  year ;  and  when- 
ever whipping  may  be  awarded  for  any  offence  under  this  act, 
the  court  may  sentence  the    offender  to  be   once   priratelx 


(a)  Referred  to,  ante,  p.  110. 
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whipped,  and  the  namber  of  strokes  and  the  instrnment  with 
irliich  they  shall  be  inflicted  shall  be  specified  by  the  coart  in 
Uie  sentence. 

71.  Whenever  any  person  shall  be  oonyicted  of  any  indictable 
misdemeanor  panishable  nnder  this  act,  the  coart  may,  if  it  shall 
think  lit,  in  addition  to  or  in  lien  of  any  punishment  by  this  act 
aathorized,  fine  the  offender,  and  require  him  to  enter  into  his 
own  recognizances,  and  to  find  sureties,  both  or  either,  for  keep- 
ing the  peace  and  being  of  good  behaviour ;  and  in  case  of  any 
felony  punishable  under  this  act  otherwise  than  yivith.  death  the 
court  may,  if  it  shall  think  fit,  require  the  offender  to  enter  into 
his  own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  punishment  by  this  act 
authorized ;  provided  that  no  person  shall  be  imprisoned  for  not 
finding  sureties  nnder  this  clause  for  any  period  exceeding  one 
year. 

72.  ^o  summary  conviction  under  this  act  shall  be  quashed 
for  want  of  form,  or  be  removed  by  certiorari  into  any  of  her 
majesty's  superior  courts  of  record ;  and  no  warrant  of  commit- 
ment shall  be  held  void  by  reason  of  any  defect  therein,  provided 
it  be  therein  alleged  that  the  party  has  been  convicted,  and  there 
be  a  good  and  vsilid  conviction  to  sustain  the  same. 

74.  Where  any  person  shall  be  convicted  on  any  indictment 
of  any  assault,  whether  with  or  without  battery  and  wounding, 
or  either  of  them,  such  person  may,  if  the  court  think  fit,  in 
addition  to  any  sentence  which  the  court  may  deem  proper  for 
the  offence,  be  adjudged  to  pay  to  the  prosecutor  his  actual  and 
necessary  costs  and  expenses  of  the  prosecution,  and  such  mode- 
rate allowance  for  the  loss  of  time  as  the  court  shall  by  afiidavit 
or  other  inquiry  and  examination  ascertain  to  be  reasonable; 
and,  unless  the  sum  so  awarded  shall  be  sooner  paid,  the  offender 
shall  be  imprisoned  for  any  term  the  court  shall  award,  not 
exceeding  three  months,  in  addition  to  the  term  of  imprison- 
ment (if  any)  to  which  the  offender  may  be  sentenced  for  the 
offence. 

76.  The  court  may,  by  warrant  under  hand  and  seal,  order 
such  sum  as  shall  be  so  awarded  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  offender,  and  paid  to  the  prose- 
cutor, and  that  the  surplus,  if  any,  arising  from  such  sale,  shall 
be  paid  to  the  owner*,  and  in  case  such  sum  shall  be  so  levied  the 
imprisonment  awarded  until  payment  of  such  sum  shall  there- 
upon cease. 

76.  ^ery  offence  hereby  made  punishable  on  summary  con- 
viction may  be  prosecuted  in  England  in  the  manner  directed  by 
the  act  of  the  session  holden  in  the  eleventh  and  twelfth  years  of 
Queen  Victoria,  chapter  forty-three  (a),  and  may  be  prosecuted 
in  Ireland  before  two  or  more  justices  of  the  peace,  or  one  me- 
tropolitan or  stipendiary  ma^strate,  in  the  manner  directed  by 
the  act  of  the  session  holden  m  the  fourteenth  and  fifteenth  years 

(a)  See  this  act,  ante,  p.  528. 
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of  Queen  Victoria,  chapter  iiiiietjr-&ree,  or  in  such  otber  manner 
as  may  be  directed  bj  any  act  that  may  be  passed  for  like  par- 
poses ;  and  all  prorisious  contained  in  the  said  acts  shall  be  appli- 
cable to  snch  prosecntions  in  the  same  manner  as  if  they  vera 
incorporated  in  this  act :  provided  that  nothing  in  this  act  con- 
tained shall  in  any  manner  alter  or  affect  any  enactment  now  in 
force  relating  to  procedure,  in  the  case  of  any  offence  ponishable 
on  snmmary  oonviction,  within  the  city  of  London  or  the  metzo- 
politan  poUoe  district,  or  the  recovery  or  application  of  any 
penalty  or  forfeiture  for  any  sach  offence. 

77.  I^f  court  before  which  any  misdemeanor  indictable  mider 
the  provisions  of  this  act  shall  be  prosecuted  or  tried  may  sUow 
the  costs  of  the  prosecution  in  the  same  manner  as  in  cases  of 
felony ;  and  every  order  for  the  payment  of  snch  costs  shsU  be 
made  out,  and  the  sum  of  money  menticned  therein  paid  sod 
repaid,  upon  the  same  terms  and  in  the  same  manner  in  all 
respects  as  in  cases  of  felony. 
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20  &  21  Vict.  c.  43  (a). 

An  Actio  improve  the  Administration  of  the  Law  so  far  as 
respects  summary  Proceedings  btfore  Justices  of  the  Peace, 

[nth  August,  1857.] 

Whereas  it  is  expedient  that  provision  should  be  made  for 
obtaining  the  opinion  of  a  superior  court  on  questions  of  law 
which  arise  in  the  exercise  of  summary  jurisdiction  by  jostices 
of  the  peace :  be  it  enacted  by  the  queen's  most  excellent  majestj, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  SMffmbM, 
and  by  the  authority  of  the  same,  as  follows: 

L  In  the  interpretation  and  for  the  purposes  of  this  act,  the 
following  words  shall  have  the  meaning  hereinafter  assigned  to 
them;  that  is  to  say, 

''Superior  courts  of  law''  shall  mean  the  snpreme  courts  of 
law  at  Westminster: 

"  Court  of  Queen's  Bench" shall  mean  the  Court  of  Queen's 
Bench  at  Westminster. 

II.  After  the  hearing  and  determination  b^  a  justice  or  jostieeB 
of  the  peace  of  any  information  or  oomplamt  which  he  or  they 
have  power  to  determine  in  a  snmmary  way,  by  any  law  now  in 
force  or  hereafter  to  be  made,  either  party  to  the  proceeding 
before  the  said  justice  or  justices  may,  if  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of  law,  spv\j  >n 
writing  within  three  days  ^ter  the  same  to  the  said  justice  or 
justices,  to  state  and  sign  a  case  setting  forth  the  facte  and  the 
grounds  of  snch  determination,  for  the  opinion  tiiereon  of  one  <rf 


(a)  Referred  to,  ante,  p.  370. 
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the  saperior  courts  of  law  to  be  named  bj  the  party  appljing  9 
and  such  party,  hereinafter  called  *'  the  appellant,"  shaU,  witMn 
three  days  after  receiTing  snch  case,  transmit  the  same  to  the 
coart  named  in  his  application,  first  giving  notice  in  writing  of 
sach  appeal,  with  a  copy  of  the  case  so  stated  and  signed,  to  the 
other  party  to  the  proceeding  in  which  the  determination  was 
given,  hereinafter  called  **  the  respondent" 

UL  The  appellant,  at  the  time  of  making  such  application, 
and  before  a  case  shall  be  stated  and  delivered  to  him  by  the 
justice  or  justices,  shall  in  every  instance  enter  into  a  recog- 
nisance, before  such  justice  or  justices  or  an^  one  or  more  of 
them,  or  any  other  justice  exercising  the  same  jurisdiction,  with 
or  without  surety  or  sureties,  and  in  such  sum  as  to  the  justice 
or  justices  shall  seem  meet,  conditioned  to  prosecute  without 
delay  such  appeal,  and  to  submit  to  the  judgment  of  the  superior 
court,  and  pay  such  costs  as  may  be  awarded  by  the  same;  and 
the  appellant  shall  at  the  same  time,  and  before  he  shall  be  en- 
titled to  have  the  case  delivered  to  him,  pay  to  the  clerk  to  the 
said  justice  or  justices  his  fees  for  and  in  respect  of  the  case  and 
recognizances,  and  any  other  fees  to  which  such  clerk  shall  be 
entitled,  which  fees,  except  such  as  are  already  provided  for  by 
law,  shall  be  according  to  the  schedule  to  this  act  annexed 
marked  (A.)  until  the  same  shall  be  ascertained,  appointed,  and 
regulated  in  the  manner  prescribed  by  the  statute  eleventh  and 
twelfth  Victoria,  chapter  forty- three,  section  thirty;  and  the 
appellant,  if  then  in  custody,  shall  be  liberated  upon  Uie  recog^- 
zance  being  further  conditioned  for  his  appearance  before  the 
same  justice  or  justices,  or,  if  that  is  impracticable,  before  some 
other  justice  or  justices  exercising  the  same  jurisdiction  who 
shall  be  then  sitting,  within  ten  days  after  the  judgment  of  the 
saperior  court  shall  have  been  given,  to  abide  such  judgment, 
unless  the  determination  appeal^  against  be  reversed. 

lY.  If  the  justice  or  justices  be  of  opinion  that  the  application 
is  merely  frivolous,  but  not  otherwise,  he  or  they  may  refuse  to 
state  a  case,  and  shall,  on  the  request  of  the  appellant,  sign  and 
deliver  to  him  a  certificate  of  such  refusal;  provided,  that  the 
justice  or  justices  shall  not  refuse  to  state  a  case  where  applica- 
tion for  that  purpose  is  made  to  them  by  or  under  the  direction 
of  her  majesty's  attorney-general  for  England. 

V.  Where  the  justice  or  justices  shall  refuse  to  state  a  case  as 
aforesaid,  it  shall  be  lawful  for  the  appellant  to  apply  to  the 
Court  of  Queen's  Bench  upon  an  affidavit  of  the  facts  for  a  rule 
calling  upon  such  justice  or  justices,  and  also  upon  the  respondent, 
to  show  cause  why  snch  case  should  not  be  stated;  and  the  said 
court  may  make  the  same  absolute  or  discharge  it,  with  or  with- 
out payment  of  costs,  as  to  the  court  shall  seem  meet,  and  the 
justice  or  justices  upon  being  served  with  such  rule  absolute, 
shall  state  a  case  accordingly,  upon  the  appellant  entering  into 
such  xecognizance  as  is  hereinbefore  provided. 

YL  The  court  to  which  a  case  is  transmitted  under  this  act 
shall  hear  and  determine  the  question  or  questions  of  law  arising 
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thereon,  and  shall  thereupon  reverse,  affirm,  or  amend  the  deter- 
mination in  respect  of  which  the  case  has  been  stated,  or  remit 
the  matter  to  the  justice  or  justices,  with  the  opinion  of  the  oomt 
thereon,  or  may  make  such  other  order  in  relation  to  the  matter, 
and  maj  make  such  orders  as  to  costs,  as  to  the  court  maj  seem 
fit;  and  all  such  orders  shall  be  final  and  oonclnsive  on  all 
parties:  provided  always,  that  no  justice  or  justices  of  the  peace 
who  shall  state  and  deliver  a  esse  in  pursuance  of  this  act  shall 
be  liable  to  any  costs  in  respect  or  bj  reason  of  such  appeal 
against  his  or  their  determination. 

VII.  The  court  for  the  opinion  of  which  a  case  is  stated 
shall  have  power,  if  they  think  fit,  to  cause  the  case  to  be  seet 
back  for  amendment,  and  thereupon  the  same  shall  be  amended 
accordingly,  and  judgment  shall  be  delivered  after  it  shall  hare 
been  amended. 

VIII.  The  authority  and  jurisdiction  hereby  vested  in  a  sope- 
rior  court  for  the  opinion  of  which  a  case  is  stated  under  this  act 
shall  and  may  (snbject  to  any  rules  and  orders  of  such  court  in 
relation  thereto)  be  exercised  by  a  judge  of  such  court  sitting  in 
chambers,  and  as  well  in  vacation  as  in  term  time. 

IX.  After  the  decision  of  the  superior  court  in  relation  to  any 
case  stated  for  their  opinion  under  this  act,  the  justice  or  justices 
in  relation  to  whose  determination  the  case  has  been  stated,  or 
any  other  justice  or  jastioes  of  the  peace  exercising  the  same 
jurisdiction,  shall  have  the  same  authority  to  enforce  any  cod- 
viction  or  order,  which  may  have  been  affirmed,  amended,  or 
made  by  such  superior  court,  as  the  justice  or  justices  who 
originally  decided  the  case  would  have  had  to  enforce  bis  or 
their  determination  if  the  same  had  not  been  appealed  against ; 
and  no  action  or  proceeding  whatsoever  shall  be  commenced 
or  had  against  the  justice  or  justices  for  enforcing  snch  con- 
viction or  order,  by  reason  of  any  defect  in  the  same  respec- 
tively. 

X.  No  writ  of  certiorari  or  other  writ  shall  be  required  for  the 
removal  of  any  conviction,  order,  or  other  determination  in  rela- 
tion to  which  a  case  is  stated  under  this  act,  or  otherwise,  for 
obtaining  the  judgment  or  determination  of  the  superior  cooxt 
on  such  case  under  this  act. 

XI.  The  superior  courts  of  law  may  from  time  to  time,  and 
as  often  as  they  shall  see  occasion,  make  and  alter  rules  and 
orders  to  regulate  the  practice  and  proceedings  in  reference  to 
the  cases  hereinbefore  mentioned. 

XII.  The  words  '*  justice  or  justices"  in  this  act  shall  indade 
a  magistrate  of  the  poUce  courts  of  the  metropolis  and  any 
stipendiary  magistrate. 

All  I.  In  all  cases  where  the  conditions,  or  any  of  them,  in 
the  said  recognizance  mentioned,  shall  not  have  been  complied 
with,  the  justice  or  justices  who  shall  have  taken  the  same,  or 
any  other  justice  or  justices,  shall  certify  upon  the  bade  of  the 
recognizance  in  what  respect  the  conditions  thereof  have  not  been 
observed,  and  transmit  tne  same  to  the  derk  of  the  peaee  of  the 
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ommty,  riding,  diTision,  liberty,  city,  boroagh,  or  place  within 
which  such  recognizance  shall  hare  been  taken,  to  be  proceeded 
opon  in  like  manner  as  other  recognizances  forfeited  at  quarter 
sessions  may  now  by  law  be  enforced,  and  sach  certificate  shall 
be  deemed  sofficient  prima  facie  evidence  of  the  said  recognizance 
haying  been  forfeited:  provided,  that  where  any  snch  recog- 
nizances shall  have  been  taken  in  England  before  a  magistrate 
of  the  police  conrts  of  the  metropolis,  or  by  any  stipendiary 
magistrate,  all  snms  of  money  in  which  any  person  or  persons 
shall  be  therein  bound  may,  if  the  said  magistrate  shall  think 
fit,  be  levied,  upon  such  recognizance  being  forfeited,  and  on 
nonpayment  thereof,  together  with  the  costs  of  the  proceedings 
to  enforce  sach  payment,  in  the  same  manner  as  a  police  magis- 
trate of  the  metropolis  is  now  empowered  to  recover  any  penalty, 
forfeiture,  or  sum  of  money,  by  section  forty-five  of  an  act 
passed  in  the  second  and  third  years  of  the  reign  of  her  present 
majesty,  intituled  *<  An  Act  for  regulating  the  Police  Courts  in 
the  Metropolis,'*  and  that  all  and  every  the  provisions  and  enact- 
ments contained  in  the  said  section  forty-five  shall  extend  to 
and  be  applicable  to  this  act,  in  as  ample  a  manner  as  if  Uiey 
had  been  herein  re-enacted  and  made  part  of  the  same. 

XIV.  Any  person  who  shall  appeal  under  the  provisions  of 
this  act  against  any  determination  of  a  justice  or  justices  of  the 
peace  from  which  he  is  by  law  entitled  to  appeal  to  the  quarter 
sessions  shall  be  taken  to  have  abandoned  such  last-mentioned 
right  of  appeal,  finally  and  conclusively,  and  to  all  intents  and 
purposes. 


9  fr  S  Viet, 
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cause. 


Appeal 


shall,  upon  conyiction  thereof ,  each  be  adjudged  to  forfeit  a  ram 
eqniTalent  to  the  amoant  of  the  injury  done,  in  ererj  snch  case 
no  further  sum  shall  be  paid  to  the  partj  aggrieTed  than  soeh 
Talne  or  amount;  and  the  remaining  sum  or  sums  forfeited  shall 
be  applied  in  the  same  manner  as  an/  penalty  impoeed  by  a 
justice  of  the  peace  is  hereinbefore  directed  to  be  applied. 

65.  1°  CTery  case  of  a  summair  conriction  nnder  this  set, 
where  the  sum  which  shall  be  forfeited  for  the  amount  of  the 
injury  done,  or  which  shall  be  imposed  as  a  penalty  by  the  jus- 
tice, shall  not  be  paid,  either  immediately  after  the  conviction, 
or  within  such  pcnod  as  the  justice  shall,  at  the  time  of  the  cod- 
riction,  appoint,  the  conyictrng  justice  (unless  where  otherwise 
specially  directed)  may  commit  the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be  imprisoned  only,  or  to  be 
imprisoned  and  kept  to  hard  labour,  according  to  the  discretion 
of  the  justice,  for  any  term  not  exceeding  two  months,  where 
the  amount  of  the  sum  forfeited,  or  of  the  penalty  impoeed,  or 
of  both  (as  the  case  may  be),  together  with  the  costs,  shall  not 
exceed  five  pounds;  and  for  any  term  not  exceeding  four  months 
where  the  amount,  with  costs,  shall  not  exceed  ten  pounds;  and 
for  any  term  not  exceeding  six  months  in  any  other  case;  the 
conmutment  to  be  determinable  in  each  of  the  cases  aforesaid 
upon  payment  of  the  amount  and  costs. 

66.  Where  any  person  shall  be  summarily  convicted  before  a 
lustice  of  the  peace  of  any^  offence  against  this  act,  and  it  shall 
be  a  first  conviction,  the  justice  may,  if  he  shall  so  think  fit, 
dischaige  the  offender  from  his  conviction  upon  his  making  such 
satisfaction  to  the  party  aggrieved  for  damages  and  costs,  or 
either  of  them,  as  shall  be  ascertained  by  the  justice. 

67.  When  any  person  convicted  of  any  offence  punishable 
upon  scunmary  conviction  hy  virtue  of  this  act  shall  have  paid 
the  sum  adjudged  to  be  paid,  together  with  costs,  under  sndi 
conviction,  or  shall  have  received  a  remission  thereof  from  the 
crown,  or  the  lord  lieutenant  or  other  chief  goremor  of  Irehud, 
or  shall  have  suffered  the  imprisonment  awarded  for  nonpayment 
thereof,  or  the  imprisonment  awarded  in  the  first  instance,  or  shsU 
have  been  so  discharged  from  his  conviction  by  any  justice  u 
aforesaid,  he  shall  be  released  from  all  further  or  oUier  proceed- 
ings for  the  same  cause. 

68.  In  all  cases  where  the  sum  adjudged  to  be  paid  on  snj 
Bimimary  conviction  shall  exceed  five  pounds,  or  toe  imprison- 
ment adjudged  shall  exceed  one  month,  or  the  convictioa  shsll 
take  place  before  one  justice  only,  an^  ^raon  who  shidl  think 
himself  aggrieved  by  any  such  conviction  may  appeal  to  the 
next  court  of  generaf  or  quarter  sessions  which  shall  be  holda 
not  less  than  twelve  days  affcer  the  day  of  such  oonvictiaB  for 
the  county  or  place  wherein  the  cause  of  complaint  shaD  have 
arisen ;  provided  that  such  person  shall  give  to  the  complainant 
a  notice  in  writing  of  such  appeal,  and  of  Uie  cause  and  mattff 
thereof,  within  three  days  after  such  conTictlon,  and  seven  desr 
days  at  the  least  before  ancfa  aeBnono,  tad  diall  also  cither 
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reoudn  in  custody  until  the  sessiona,  or  shall  enter  into  a  recog* 
nisance,  with  two  sufficient  sureties,  before  a  justice  of  the  peace, 
conditioned  personally  to  appear  at  the  said  sessions,  and  to  try 
such  appeal,  aud  to  abide  the  judgment  of  the  court  thereupon, 
and  to  pay  such  costs  as  shall  be  by  the  court  awarded ;  or  if 
Buch  appeal  shall  be  against  any  conviction  whereby^  only  a 
penalty  or  sum  of  money  shall  be  adjudged  to  be  paid,  shall 
deposit  with  the  clerk  of  the  conyicting  justice  such  a  sum  of 
money  as  such  justice  shall  deem  to  be  sufficient  to  coyer  the 
sum  BO  adjudged  to  be  paid,  together  with  the  costs  of  the 
conviction  and  the  costs  of  the  appeal ;  and  upon  such  notice 
being  given,  and  such  recognizance  being  entered  into,  or  such 
deposit  being  made,  the  justice  before  whom  such  recognizance 
shall  be  entered  into,  or  such  deposit  shall  be  made,  shall  liberate 
such  person  if  in  custody ;  and  the  court  at  such  sessions  shall 
hear  and  determine  the  matter  of  the  appeal,  and  shall  make 
such  order  therein,  with  or  without  costs  to  either  party,  as  to 
the  court  shall  seem  meet ;  and  in  case  of  the  dismissal  of  the 
appeal,  or  the  affirmance  of  the  conviction,  shall  order  and  ad- 
judge the  offender  to  be  punished  according  to  the  conviction, 
aud  to  pay  such  costs  as  shall  be  awarded,  aud  shall,  if  necessary, 
issue  process  for  enforcing  such  judgment;  and  in  any  case  where 
after  any  such  deposit  shall  have  been  made  as  aforesaid  the 
conviction  shall  be  affirmed,  the  court  may  order  the  sum  thereby 
adjudged  to  be  paid,  together  with  the  costs  of  the  conviction 
and  the  costs  of  the  appeal,  to  be  paid  out  of  the  money  deposited, 
and  the  residue  thereof,  if  any,  to  be  repaid  to  the  part^  con- 
victed; and  in  any  case  where  after  any  such  deposit  the 
conviction  shall  be  quashed,  the  court  shall  order  the  money 
deposited  to  be  repaid  to  the  party  convicted  ;  and  in  every  case 
where  any  conviction  shall  be  quashed  on  appeal  as  aforesaid, 
the  clerk  of  the  peace  or  other  proper  officer  shall  forthwith 
indorse  on  the  conviction  a  memorandum  that  the  same  has 
been  quashed ;  aud  whenever  any  copy  or  certificate  of  such 
conviction  shall  be  made,  a  copy  of  such  memorandum  shall  be 
added  thereto,  and  shall  be  st^cient  evidence  that  the  convic- 
tion has  been  quashed  in  every  case  where  such  copy  or  certificate 
would  be  sufficient  evidence  of  such  conviction. 

89.  ^o  s<icb  conviction,  or  adjudication  made  on  appeal  there-  "So  certiorari, 
from,  shall  be  quashed  for  want  of  form,  or  be  removed  by  cer-  **• 
tiorari  into  any  of  her  majesty's  superior  courts  of  record ;  and 
no  warrant  of  commitment  shall  be  held  void  by  reason  of  any 
defect  therein,  provided  it  be  therein  alleged  that  the  party  has 
been  convicted,  and  there  be  a  good  and  vaUd  conviction  to  sustain 
the  same. 

70.  S^ory  justice  of  the  peace  before  whom  any  person  shall  Convicttons 
be  convicted  of  any  offence  against  this  act  shall  transmit  the  ^^  ^^^ 
conviction  to  the  next  court  of  general  or  quarter  sessions  which  tbe<^arter 
shall  be  holdcn  for  the  county  or  place  wherein  the  offence  shall  seBatonB. 
have  been  committed,  there  to  be  kept  by  the  proper  officer 
among  the  records  of  the  court ;  and  upon  any  indictment  or 
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informatioii  against  any  person  for  a  snbseqneot  offence,  a  copj 
of  sach  oonyiction,  certified  by  the  proper  officer  of  the  court,  or 
prored  to  be  a  true  copy,  shall  be  sufficient  eridence  to  prove 
a  ooDTiction  for  the  former  offence,  and  the  oonvictioo  ahsll  be 
presumed  to  have  been  nnappealed  agaiiHt  until  the  coutisiy  be 
shown. 

71.  All  actions  and  prosecutions  to  be  commenced  against 
any  person  for  anything  done  in  pursuance  of  this  act  shall  be 
laid  and  tried  in  the  county  were  the  fact  was  committed,  snd 
shall  be  commenced  within  six  months  after  the  fact  committed, 
and  not  otherwise ;  and  notice  in  writing  of  such  action,  and  of 
the  cause  thereof,  shall  be  given  to  the  defendant  one  month  at 
least  before  the  commencement  of  the  action ;  and  in  any  sndi 
action  the  defendant  may  plead  the  general  issue,  and  give  this 
act  and  Uie  special  matter  in  eridence  at  any  trial  to  be  had 
thereupon ;  and  no  plaintiff  shall  recoTer  in  any  such  action  if 
tender  of  sufficient  amends  shall  hare  been  made  before  soch 
action  brought,  or  if  a  sufficient  sum  of  money  shall  hare  been 
paid  into  court  after  such  action  brought,  by  or  on  behalf  of  the 
defendant ;  and  if  a  yerdict  shall  pass  for  Uie  defendant,  or  the 
plaintiff  shall  become  nonsuit,  or  discontinue  any  such  actioo 
after  issue  joined,  or  if,  upon  demurrer  or  otherwise,  judgment 
shall  be  given  against  the  plaintiff,  the  defendant  shul  reooyer 
his  full  costs  as  between  attorney  and  client,  and  have  the  like 
remedy  for  the  same  as  any  defendant  has  by  law  in  other  cases; 
and  though  a  Terdict  shall  be  siven  for  the  plaintiff  in  any  snrh 
action,  such  plaintiff  shall  not  nave  costs  against  the  defendant, 
unless  the  judge  before  whom  the  trial  shdl  be  shall  ceitiff  his 
approbation  of  the  action. 

72.  All  indictable  offences  mentioned  in  this  act  whidi  ihsll 
be  committed  within  the  jurisdiction  of  the  admiralty  of  England 
or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature  and 
liable  to  the  same  punishments  as  if 'they  had  been  committed  opon 
the  land  in  England  or  Ireland,  and  may  be  dealt  with,  inquntd 
of,  tried,  and  determined  in  any  county  or  place  in  England  or 
Ireland  in  which  the  offender  shall  be  a|)^rehended  or  be  in 
custody,  in  the  same  manner  in  all  respects  as  if  they  had  been 
actually  committed  in  that  county  or  place ;  and  in  any  indict- 
ment for  any  such  offence,  or  for  being  an  accessory  to  snch  so 
offence,  the  yenue  in  the  margin  shiUl  be  the  same  as  if  the 
offence  had  been  committed  in  such  county  or  place,  and  tbe 
offence  shall  be  averred  to  have  been  committed  **  on  the  high 
seas :"  provided  that  nothing  herein  contained  shall  alter  or 
affect  any  of  the  laws  relating  to  the  government  of  her  majei^ 
land  or  naval  forces. 

73.  Whenever  any  person  shall  be  convicted  of  any  indictable 
misdemeanor  punishable  under  this  act,  the  court  may,  if  it  shall 
think  fit,  in  addition  to  or  in  lieu  of  any  of  the  pnniahmentB  bv 
this  act  authorised,  fine  the  offender,  and  require  him  to  eatv 
into  his  own  recognizances,  and  to  find  sureties,  both  or  either, 
for  keeping  the  peace  and  being  of  good  behaviour ;  and  in  cue 
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bow  of  each  boat,  8  or  4  inches  below  the  ^nwale,  and  they  shall 
be  painted  in  white  oil  colour  on  a  black  ground. 

For  boats  of  15  tons  bnrthen  and  upwards  the  dimensions  of 
the  letters  and  numbers  shall  be  18  inches  in  height  and  2^  inches 
in  breadth. 

For  boats  of  less  than  15  tons  bnrthen  the  dimensions  shall  be 
10  inches  in  height  and  1}  inches  in  breadth. 

The  same  letter  (or  letters)  and  number  shall  also  be  painted 
on  each  side  of  Uie  mainsail  of  the  boat  in  black  oil  colour  on 
white  aails,  and  in  white  oil  colour  on  tanned  or  black  sails.  Such 
letter  (or  letters)  and  number  on  the  sails  shall  be  one-third 
larger  in  every  way  than  those  placed  on  the  bows  of  the  boat. 

The  name  of  each  fishing  boat,  and  that  of  the  port  to  which 
she  belongs,  shall  be  painted  in  white  oil  colour  on  a  black 
ground  on  the  stem  of  the  boat,  in  letters  which  shall  be  at  least 
3  inches  in  height  and  |  inch  in  breadth. 

The  letters,  numbers,  and  names  placed  on  the  boats  and  on 
their  sails  shall  not  be  effaced,  covered,  or  concealed  in  any 
manner  whatsoever. 

All  the  buoys,  barrels,  and  principal  floats  of  each  net,  and  -^^rt.  YL 
all  oUier  implements  of  fishery  shall  be  marked  with  the  same 
letter  (or  letters)  and  number  as  those  of  the  boats  to  which 
they  belong. 

These  letters  and  numbers  shall  be  large  enough  to  be  easUy 
distinguished. 

The  owners  of  the  nets  or  other  fishing  implements  may 
further  distinguish  them  by  any  private  marks  they  judge 
proper. 

The  letters  and  numbers  of  British  fishing  boats  shall,  after  Art.  vii. 
having  been  entered  in  the  registry  book  kept  at  the  collector- 
ship  of  customs,  be  inserted  on  the  licences  or  other  official 
papers  of  those  boats. 

The  licences  or  other  official  papers  of  British  fishing  boats  Art.  viii. 
shall  contain  the  description  and  tonnage  of  each  boat,  as  well 
as  the  names  of  its  owner  and  of  its  master. 

The  fishermen  shall,  whenever  required,  exhibit  their  licences  Art.  IX. 
or  other  official  papers  to  the  commanders  of  the  fishery  cruisers 
and  to  all  other  persons  appointed  to  superintend  the  fisheries. 
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An  Act  to  eonsoUdaU  and  amend  the  Law  rtkuUng  to 
Offences  againet  the  Pereon  (a). 

20.  Whosoerer  shall  unlawfully  and  malicionslj  woond  or 
inflict  anjr  grieTons  bodilj  hann  npon  anj  other  person,  either 
with  or  withont  any  weapon  or  instmment,  shall  be  gnflty  of  a 
misdemeanor,  and  being  conricted  thereof  shall  be  liable  at  the 
discretion  of  the  court,  to  be  kept  in  penal  seiritude  for  the  term 
of  three  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
two  years,  with  or  withont  hard  labour. 

3d.  Whosoeyer  shall  assault  any  person  with  intent  to  commit 
felony,  or  shall  assault,  resist,  or  wilfully  obstruct  any  peace 
officer  in  the  due  execution  of  his  duty,  or  any  person  acting  in 
aid  of  such  officer,  or  shall  assault  any  person  with  intent  to 
resist  or  preyent  the  lawful  apprehension  or  detainer  of  himself 
or  of  any  other  person  for  any  offence,  shall  be  guilty  of  a  mis- 
demeanor, and  being  conyicted  thereof  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard  labour. 

68.  All  indictable  offences  mentioned  in  this  act  which  shall 
be  committed  within  the  jurisdiction  of  the  admiralty  of  England 
or  Ireland  shall  be  deemed  to  be  offences  of  the  same  nature  and 
liable  to  the  same  punishments  as  if  they  had  been  committed 
upon  the  land  in  England  or  Ireland,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  any  county  or  place  in 
England  or  Ireland  in  which  the  offender  shall  be  apprehended 
or  be  in  custody,  in  the  same  manner  in  all  respects  as  if  they 
had  been  actually  conmiitted  in  that  county  or  place;  and  in 
any  indictment  for  any  such  offence,  or  for  being  an  acccssoiy 
to  such  an  offence,  the  yenue  in  the  margin  shall  be  the  same  as 
if  the  offence  had  been  committed  in  such  coimty  or  place,  and 
the  offence  shall  be  ayerred  to  haye  been  committed  "  on  the 
high  seas:'*  proyided  that  nothing  herein  contained  shall  alter 
or  affect  any  of  the  laws  relating  to  the  goyemment  of  her 
majesty's  land  or  nayal  forces. 

69.  Wheneyer  imprisonment,  with  or  without  hard  labour, 
may  be  awarded  for  any  indictable  offence  under  this  act,  the 
court  may  sentence  the  offender  to  be  imprisoned,  or  to  be  im- 
prisoned  and  kept  to  hard  labour,  in  the  common  gaol  or  house 
of  correction. 

70.  Wheneyer  solitair  confinement  may  be  awarded  for  anj 
offence  under  this  act,  the  court  may  direct  the  offender  to  h6 
kept  in  solitary  confinement  for  any  portion  or  portions  of  anj 
imprisonment,  or  of  any  imprisonment  with  hard  labour,  which 
the  court  may  award,  not  exceeding  one  month  at  any  one  time, 
and  not  exceeding  three  months  m  any  one  year ;  and  when- 
eyer whipping  may  be  awarded  for  any  offence  under  this  act, 
the  court  may  sentence  the    offender  to  be   once   priTstelj 


(a)  Beferred  to,  ante,  p.  110. 
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wlupped,  and  the  namber  of  strokes  and  the  instrnment  with 
which  they  shall  be  inflicted  shall  be  specified  by  the  court  in 
the  sentence. 

71.  Whenever  any  person  shall  be  convicted  of  any  indictable  FIMi  and 
misdemeanor  punishable  under  this  act,  the  court  may,  if  it  shall  j[J^^  ^^ 
think  fit,  in  addition  to  or  in  lieu  of  any  punishment  by  this  act  peace;  in 
aathorized,  fine  the  offender,  and  require  him  to  enter  into  his  wbat  caaei. 
own  recojpiizances,  and  to  find  sureties,  both  or  either,  for  keep- 
ing the  peace  and  being  of  good  behaviour ;  and  in  case  of  any 

felony  punishable  under  this  act  otherwise  than  with  death  the 
court  may,  if  it  shall  think  fit,  require  the  offender  to  enter  into 
his  own  recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  punishment  by  this  act 
anthorized ;  provided  that  no  person  shall  be  imprisoned  for  not 
finding  sureties  under  this  clause  for  any  period  exceeding  one 
year. 

72.  ^o  summary  conviction  under  this  act  shall  be  quashed  No  certiorari, 
for  want  of  form,  or  be  removed  by  certiorari  into  any  of  her  **• 
majesty's  superior  courts  of  record ;  and  no  warrant  of  commit- 
ment shall  be  held  void  by  reason  of  any  defect  therein,  provided 

it  be  therein  alleged  that  the  party  has  been  convicted,  and  there 
be  a  good  and  valid  conviction  to  sustain  the  same. 

74.  Where  any  person  shall  be  convicted  on  any  indictment  On  a  oon- 
of  any  assault,  whether  with  or  without  battery  and  wounding,  ^*^'*^'J  !?*" 
or  either  of  them,  such  person  may,  if  the  court  think  fit,  in  qo„j^  qj^j 
addition  to  any  sentence  which  the  court  may  deem  proper  for  order  pay- 
the  offence,  be  adjudged  to  pay  to  the  prosecutor  his  actual  and  *"«»* "'  ^Jj« 
necessary  costs  and  expenses  of  the  prosecution,  and  such  mode-  SJJJHIythJ 
rate  aUowance  for  the  loss  of  time  as  the  court  shall  by  afiidavit  defendant. 
or  other  inquiry  and  examination  ascertain  to  be  reasonable; 

and,  unless  the  sum  so  awarded  shall  be  sooner  paid,  the  offender 
ihaU  be  imprisoned  for  any  term  the  court  shall  award,  not 
exceeding  three  months,  in  addition  to  the  term  of  imprison- 
ment (if  any)  to  which  the  offender  may  be  sentenced  for  the 
offence. 

75.  ^ho  court  may,  by  warrant  under  hand  and  seal,  order  Sach  costs 
such  sum  as  shall  be  so  awarded  to  be  levied  by  distress  and  sale  J*"^,?*  ^*^*®^ 
of  the  goods  and  chattels  of  the  offender,  and  paid  to  the  prose-  ^     *""* 
cntor,  and  that  the  surplus,  if  any,  arising  from  such  sale,  shall 

be  paid  to  the  owner;  and  in  case  such  sum  shall  be  so  levied  the 
imprisonment  awarded  until  payment  of  such  sum  shall  there- 
upon cease. 

76.  £T«ry  offence  hereby  made  punishable  on  summary  con-  Bammary 
viction  may  be  prosecuted  in  England  in  the  manner  directed  by  ?"^S^,^ 
the  act  of  the  session  holden  in  the  eleventh  and  twelfth  years  of  ^y^St  nnder 
Queen  Victoria,  chapter  forty-three  (a),  and  may  be  prosecuted  the  il  &  12 
in  Ireland  before  two  or  more  justices  of  the  peace,  or  one  me-  Vict.  c.  48, 
tropolitan  or  stipendiary  ma^strate,  in  the  manner  directed  by  f^nd*nnder 
the  act  of  the  session  holden  in  the  fourteenth  and  fifteenth  years  the  u  &  is 

— Vict.  c.  98; 

(a)  See  this  act,  ante,  p.  628. 
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APFEyDIXU. 


except  In 
London  and 
the  metro- 
politan police 
district 


TheoofltB 
of  the  prose- 
cution of  mis- 
demeanors 
against  this 
act  may  be 
allowed. 


of  Qaeen  Victoria,  chapter  ninet  j-three,  or  in  sodi  other  maimer 
as  may  be  directed  by  any  act  that  may  be  passed  for  tike  pnr- 
poses;  and  all  proyisious  contained  in  the  said  acts  shall  be  appti- 
cable  to  snch  prosecutions  in  the  same  manner  as  if  they  were 
incorporated  in  this  act :  proTided  that  nothing  in  this  act  con- 
tained shall  in  any  manner  alter  or  affect  any  enactment  nov  in 
force  relating  to  procedure,  in  the  case  of  any  offence  ponishable 
on  summary  conyiction,  within  the  city  of  London  or  the  nketnv 
politan  police  district,  or  the  recovery  or  appUcatioa  of  any 
penalty  or  forfeitore  for  any  sach  offence. 

77.  '^e  court  before  which  any  misdemeanor  indictable  mider 
the  provisions  of  this  act  shall  be  prosecuted  or  tried  may  allov 
the  costs  of  the  prosecution  in  the  same  manner  as  in  cases  ci 
felony ;  and  eveiy  order  for  the  payment  of  snch  costs  shall  lie 
made  out,  and  the  sum  of  money  mentioned  therein  paid  and 
repaid,  upon  the  same  terms  and  in  the  same  manner  in  all 
respects  as  in  cases  of  felony. 
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20  &  21  Vict.  c.  43  (a). 

An  Act  to  improve  the  Administration  of  the  Law  $ofar  <u 
respects  summary  Proceedings  btfore  Justices  of  the  Peace, 

[llth  August,  1857.] 

Whereas  it  is  expedient  that  provision  should  be  made  for 
obtaining  the  opinion  of  a  superior  court  on  questions  of  law 
which  arise  in  the  exercise  of  summary  jurisdiction  by  justices 
of  the  peace:  be  it  enacted  by  the  queen's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritoal  tad 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

L  In  the  interpretation  and  for  the  purposes  of  tiiis  act,  the 
following  words  shall  have  the  meaning  hereinafter  assigo«i  to 
them;  that  is  to  say, 

*' Superior  courts  of  law*^  shall  mean  the  snpreme  coorti  of 
law  at  Westminster: 

*'  Ck}urt  of  Queen's  Bench  *'  shall  mean  the  Court  of  Queen's 
Bench  at  Westminster. 

II.  After  the  hearing  and  determination  b^  a  justice  or  jnsticeB 
of  the  peace  of  any  information  or  complamt  which  he  or  they 
have  power  to  determine  in  a  summary  way,  hy  any  law  now  in 
force  or  hereafter  to  be  made,  either  pai^  to  the  proceeding 
before  the  said  justice  or  justices  may,  if  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of  law,  apply  in 
writing  within  three  days  after  the  same  to  the  said  jnstiee  or 
justices,  to  state  and  sign  a  case  setting  f<nih  the  facts  and  the 
grounds  of  such  determination,  for  the  opinion  thereon  of  one  of 


{a)  Referred  to,  ante,  p.  870, 
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the  superior  courts  of  law  to  be  named  by  the  party  applyine  i 
and  SDch  party,  hereinafter  called  '<  the  appellant,"  shaU,  vrithrn 
three  days  after  receiTing  such  case,  transmit  the  same  to  the 
Gonrt  named  in  his  application,  first  giving  notice  in  writing  of 
Bach  appeal,  with  a  copy  of  the  case  so  stated  and  signed,  to  the 
other  party  to  the  proceeding  in  which  the  determination  was 
given,  hereinafter  called  **  the  respondent" 

II L  The  appellant,  at  the  time  of  making  such  application, 
and  before  a  case  shall  be  stated  and  delivered  to  him  by  the 
justice  or  justices,  shall  in  every  instance  enter  into  a  recog- 
nisance, before  such  justice  or  justices  or  any  one  or  more  of 
them,  or  any  other  justice  exercising  the  same  jurisdiction,  with 
or  without  surety  or  sureties,  and  in  such  sum  as  to  the  justice 
or  justices  shall  seem  meet,  conditioned  to  prosecute  without 
delay  such  appeal,  and  to  submit  to  the  judgment  of  the  superior 
court,  and  pay  such  costs  as  may  be  awarded  by  the  same;  and 
the  appellant  shall  at  the  same  time,  and  before  he  shall  be  en- 
titled to  have  the  case  delivered  to  him,  pay  to  the  clerk  to  the 
said  justice  or  justices  his  fees  for  and  in  respect  of  the  case  and 
recognizances,  and  any  other  fees  to  which  such  clerk  shall  be 
entitled,  which  fees,  except  such  as  are  already  provided  for  by 
law,  shall  be  according  to  the  schedule  to  this  act  annexed 
marked  (A.)  until  the  same  shall  be  ascertained,  appointed,  and 
regulated  in  the  manner  prescri1)ed  by  the  statute  eleventh  and 
twelfth  Victoria,  chapter  forty- three,  section  thirty;  and  the 
appellant,  if  then  in  custody,  shall  be  liberated  upon  tne  recogni- 
zance being  further  conditioned  for  his  appearance  before  the 
same  justice  or  justices,  or,  if  that  is  impracticable,  before  some 
other  justice  or  justices  exercising  the  same  jurisdiction  who 
shall  be  then  sitting,  within  ten  days  after  the  judgment  of  the 
superior  court  shall  have  been  given,  to  abide  such  judgment, 
nnless  the  determination  appeal^  against  be  reversed. 

IV.  If  the  justice  or  justices  be  of  opinion  that  the  application 
is  merely  frivolous,  but  not  otherwise,  he  or  they  may  refuse  to 
state  a  case,  and  shall,  on  the  request  of  the  appellant,  sign  and 
delirer  to  him  a  certificate  of  such  refusal;  provided,  tlmt  the 
justice  or  justices  shall  not  refuse  to  state  a  case  whore  applica- 
tion for  that  purpose  is  made  to  them  by  or  under  the  direction 
of  her  majesty's  attorney-general  for  England. 

V.  Where  the  justice  or  justices  shall  refuse  to  state  a  case  as 
aforesaid,  it  shall  be  lawful  for  the  appellant  to  apply  to  the 
Court  of  Queen's  Bench  npon  an  affidavit  of  the  facts  for  a  rule 
calling  npon  such  justice  or  justices,  and  also  upon  the  respondent, 
to  show  cause  why  such  case  should  not  be  stated;  and  the  said 
court  may  make  the  same  absolute  or  discharge  it,  with  or  with- 
out payment  of  costs,  as  to  the  court  shall  seem  meet,  and  the 
justice  or  justices  npon  being  served  with  such  rule  absolute, 
shall  state  a  case  accordingly,  upon  the  appellant  entering  into 
sach  recognizance  as  is  hereinbefore  provided. 

VL  The  court  to  which  a  case  is  transmitted  under  this  act 
shall  hear  and  determine  the  question  or  questions  of  law  arising 
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BOABDS  OF  CONS£BVATORS-HMmttii««i. 
ex  officio  member  to  sign  a  declazatioii,  36. 
appointed  members,  d& 
it  fishery  district  in  one  coantjr,  ib, 
if  fishery  district  in  seTeral  comities,  ib» 
application  for  fishery  committee,  ib. 

See  FiSHEBT  Committee. 
number  of  appointed  members,  how  fixed,  37, 38. 
alteration  of  namber  of  members,  38. 
steps  to  be  taken  to  get  alteration,  39. 
tenure  of  office  by  members,  40. 
election  of  members  by  quarter  sessions,  ib. 
notice  of  election  to  be  sent  to  clerk  of  the  board,  ib. 
objection  to  appointment  of  conservators  mnst  be  made  within  tfaiw 

months  of  advertisement,  41. 
appointment  of  conservators  for  River  Esk,  ib. 
representative  members,  ib. 
by  whom  elected,  ib, 
when  elected,  44. 
number  of,  how  fixed,  45. 
rules  as  to  election,  ib. 
returning  officer,  his  duties,  46. 
notice  and  nomination  papers,  ib. 
voting  papers,  47. 
rules  for  nlling  up,  ib, 
forging  voting  paper,  48. 
number  of  votes,  ib, 

voting  papers  to  be  returned  to  returning  officer,  49. 
exammation  of  voting  papers,  ib. 
equality  of  votes,  ib. 
notices  of  election,  60. 
inspection  of  voting  papers,  ib. 
expenses  of  returning  officer,  61. 
casual  vacancies  to  be  filled  by  board,  ib. 
new  boards  continuation  of  old,  52. 
vacancies  in  boards  do  not  invalidate  acts,  ib. 
first  meeting  of  new  board,  ib. 
meetings  of  board,  ib, 
regulation  of  business,  ib. 

matters  in  cognizance  of  board,  52,  53. 

matters  prescribed  by  statute,  53. 

board  may  appoint  committees,  54. 

evidence  of  proceedings  at  meetings,  64,  55. 
power  and  duties  of  boards,  66. 

make  bye-laws,  66. 

appoint  water  bailiffs,  ib. 

appoint  additional  constable,  ib. 

issue  licences,  ib. 

levy  additional  licence  duty,  67. 

mortgage  licence  duties,  ib. 

pnrdiase  weirs  by  agreement,  t^. 
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BOARDS  OF  CONSERVATORS— c<?neinw«if. 
power  and  daties  of  hoatdB—eowtinusd. 

pnrchaM  wein  compnlsorilj,  67. 

make  fiah  passes,  ib. 

purchase  laod  for  fiah  passes,  ib, 

place  gratings,  58. 

widen  channels,  ib, 

place  gratings  at  months  of  hrooks,  ib. 

take  legal  proceedings  for  violation  of  Salmon  Fishery  Acts,  ib. 

take  legal  proceedings  for  removing  weirs,  ib. 

apply  moneys  as  they  think  best,  ib. 

appoint  person  to  inspect  weirs,  ib. 

to  do  sach  acts  as  are  most  condaciye  to  the  benefit  of  the 
fishery,  69. 
returns  from,  363. 
payment  to  members  of,  59. 
aadit  of  accounts  of,  ib. 
first  meeting  of,  63. 

BOUNDARIES,  INLAND,  of  fishery  district,  46. 

BOX,  constmction  of,  in  fishing  weir,  813. 

in  fishing  mill-dam,  816. 

BUSINESS,  regulation  of,  at  meetings  of  boards  of  conservators,  62. 

BYE-LAWS, 

application  of,  96. 

alteration  of,  97. 

conditions  necessary  for  validity  of,  generally,  80. 

consistent  with  act  authorizing  the,  81. 

intra  vires,  80. 

not  too  general,  82. 

reasonable,  81. 
conditions  necessary  for  validity  by  Salmon  Fisheries  Act,  84. 
confirmation  of  rules  as  to,  86. 
confirmation  by  Secretary  of  State  does  not  render  bye-law  legal, 

83. 
copies  of  bye-laws,  sale  of,  87. 
inquiry  into  advisability  of,  85. 

inqniiy,  procedure  as  to,  86.  ^  . 

after  ooimrmation  binding  on  all  parties,  97. 
after  confirmation  to  be  printed  and  published,  87. 
mode  of  making,  84. 
penalty  for  infnngement  of,  98. 
penalty  on  clerk  for  not  selling  copies,  88. 
power  to  make,  4,  65,  79. 
proof  of  bye-laws,  97. 
printing  bye-laws,  87. 
publishmg  bye-laws,  ib. 
rules  as  to  making,  80. 
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BYE-l,AWS—eowtinued. 
subject  of,  88. 

annaal  close  time,  88, 186. 

close  term  for  rods,  89. 

gaff,  use  of,  94,  213. 

gratings,  94, 173. 
licences,  form  of,  91, 127. 
licence  dntj,  variation  of,  92,  129. 
marks  and  number  on  nets  and  boats,  93. 
mesh,  size  of,  90,  216. 
months  of  rivers,  netting  at,  93. 
nets,  size  and  description  of,  90. 

nets,  regnlaticn  of  use  of,  for  fish  other  than  salmon,  95. 
night  netting,  96,  199. 
weekly  close  time,  88, 196. 

CASUAL  VACANCIES  IN  BOARDS,  how  to  be  filled  ap,  61. 

CENTRAL  AUTHORITY, 
vested  in  Home  Ofiice,  361. 
acts  to  be  done  by  secretary  of  state,  ib, 
inspectors  to  be  appointed,  862. 
duration  of  ofiice  of,  ib, 
reports  of,  ib. 

returns  of  boards  for  reports,  363. 
special  commission  of  English  fisheries,  ib. 
abolition  of,  364. 

CERTIFICATE  OF  SECRETARY  OF  STATE, 
defining  district,  20,  21. 
altering  district,  25. 

CERTIFICATE  OF  SPECIAL  COMMISSIONERS,  custody  of, 
271,  871. 

CHANNELS,  power  to  widen,  175. 

CHAR, 

extension  of  Salmon  Fishery  Acts  to,  212,  214,  335. 
sections  8,  9, 14  of  Salmon  Fishery  Act,  1861,  extended  to,  t^. 
64  of  Salmon  Fishery  Act,  1865,  ib. 
38  of  Salmon  Fishery  Act,  1873..  109. 

CITY,  included  in  county,  16. 

CLERK  OF  JUSTICES, 

to  send  certificate  of  conviction  under  Salmon  Fishery  Acts  to  etofc 

of  board,  377. 
penalty  for  neglect,  ib. 

CLERK  OF  PEACE, 

advertise  appointment  of  conservatori,  41. 

■end  notice  of  appointment  to  clerk  of  the  board,  40. 

penalty  for  neglect,  ib. 
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CLERK  OF  FEACE—a&ntinued, 

applj  for  a  joint  fisheij  committee,  36. 

send  notice  of  appointment  of,  37. 

send  notice  of  meetine  of,  ib, 

notice  of  decision  of  Sahmj  committee  to  be  sent  to,  88. 

CLOSE  TIME, 

antiquity  of,  184. 
annnal, 

defimtion  of,  13. 

duration  of,  186. 

extension  of,  185. 

imiformitjr  of,  184. 

Tariation  of,  185. 

boards  of  conservators  can  alter,  by  bye-law,  186. 

change  by  Salmon  Fishery  Act,  1861. .  184. 
formerly  by  justices  in  quarter  sessions,  ib. 

rules  as  to,  186. 

exceptions  to  rules,  187. 

fishing  for  salmon  during,  186. 

obstructing  passage  of  fish  during,  194. 

passage  to  be  left  through  fixed  engine  during,  191. 

penalties  for  fishing  dunng,  189. 

no  penalties  regulating  use  of  net  during,  95. 
need  be  prescribed  by  bye-law,  190. 

sale  of  salmon  during,  185,  188. 

exception  to  rule  as  to^  188, 189. 

sale  of  trout  and  char  during,  189. 

for  rods,  definition  of,  14. 

rules  as  to,  186. 

length  of,  ib, 

power  of  board  to  yazy  by  bye-law,  ib, 

for  eeL^  194. 

for  lampenifl^  196. 
weekly, 

introduced  by  Act  of  1861.  .195. 

changes  as  to,  by  Act  of  1873. .  196. 

power  to  board  to  vary  by  bye-law,  ib. 

rules  as  to  Tariation,  197. 

rules  as  to  weekly  close  time,  ib, 

penalties  for  fishmg  during,  ib, 

regulations  as  to  putts  and  putchers,  ib, 

passage  to  be  left  through  cribs  daring,  198. 

regulation  of  nets  during,  95. 

obstruction  to  salmon  during,  199. 

nighti^,  ib.    See  Night  Nettiko. 
exp<ntation  of  salmon  during  annual,  204.  See  Ezfobtation  of 
Salmon. 

COMBINED  DISTRICTS,  22,  29. 

COMMENCEMENT  OF  ACTS,  7. 

B.  CC 
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COMMISSIONERS.    See  Sfbcial  Co]aii8Sioii& 
Commiaaioiien  CUuueB  Ac^  184. 

COMMITTEE, 

joint  fiaheiT.    See  Fibhkbt  Cqkmittbi. 
of  board  ox  conaeiraton,  54. 
powers  of  boazd  as  to,  ib. 
roles  for,  ih, 

COMMON  ESTUARY,  24. 

COMMON  FISHERY,  44. 

COMMON  OF  FISHERY,  44. 

COMPENSATION  FOR  DAMAGE  DONE, 

by  erecting  fish-passes,  ib. 
by  placing  gratinp;s,  179. 

most  be  sa^  for  in  two  years  from  time  grating  or  fish  pssspUceJi 
163, 179. 

CONFIRMATION  OF  BYE-LAWS,  proriaiaDfl  as  to,  8& 

CONSERVATORS.    See  Boabd  OF. 

CONSTABLES,  SPECIAL,  111. 

CONSTRUCTION  OF  ACTS,  9.  ♦ 

CONVICTION, 

penalty  on  second,  376. 
forfeiture  of  Uoence  on,  400. 
penalty  on  third,  876. 
previons,  877. 

COOP,  what  is,  298. 

COPIES, 

of  bye-laws,  sale  of,  87. 

of  certificates,  when  evideDce,  88^  88& 

of  newspapers,  when  endenoe,  ib. 

COSTS, 

of  trials  of  cases  of  pollntioo,  342. 
of  work  ordered  to  be  done,  873. 

COUNTY,  definition  of,  16. 
of  a  town,  ib. 

COURT,  definition  of,  12, 875. 

CRIB,  constmction  of,  318, 816. 

CRUIVE,  opening  in,  during  weekly  dose-time^  198. 
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DAM,  definition  of,  14, 146. 


DAMS,  146. 

dnties  of  conservators  as  to,  ih. 

made  before  6th  Angost,  1861  ••  147. 

made  or  altered  since,  149. 

any  one  may  bnild  a  dam  in  a  non-naTigable  riTer,  147. 

in  a  navigable  river,  149. 

requisites  for  the  legality  of,  id. 

regulation  of  Salmon  Fishery  Acts  as  to  use  of,  147, 149, 161. 

rebnilding  dams,  151. 

pmpchase  of,  by  board  of  conservators,  152. 

volontarily,  ib, 

compnlsonly,  t^. 

steps  to  be  ti^Len  on,  ih, 
fishing  mill.    See  FxsHDia  Mill-dam. 

DEaSION  OF  QUESTIONS, 
by  boards  of  conservators,  54. 
by  committees  of  boards  of  consenraton,  ib. 
by  fishery  conmiittee,  38. 

DECLABATION,  to  be  signed  by  an  ex  officio  conservator,  35. 

DEFACING  VOTING  PAPERS,  48. 

DEFAULT, 

of  appointing  fishery  committee,  37. 
of  doing  work,  373. 

DEFINITIONS,  11. 
annual  close  term,  12. 
close  season  for  rods,  14. 
clerk  of  the  peace,  12. 
county,  16. 
court,  12. 
dam,  14. 

fishing  mill-dam,  ib. 
fishing  weir,  ib, 
fixed  engine,  ib. 

Sating,  15. 
ome  Office,  12. 
inland  water,  16. 
inspector,  12. 
occupier,  ib. 
otter  lath  or  jack,  15. 
owner,  12. 

parts  beyond  the  seas,  16. 
person,  13. 
cjuarter  sessions,  t^. 
returning  ofiScer,  ib. 
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rirer,  16. 
rod  and  line,  15. 
salmon,  i^. 
salmon  riyer,  16. 
secretazj  of  state,  13. 
strokehall,  16. 
snatch,  ib. 
tidal  waters,  16. 
water  bailiff,  18. 
weekly  dose  season,  ib. 
young  of  sidmon,  16. 

DESTROYING  SPAWNING  BEDS,  837. 
DISQUALIFICATION  OF  JUSTICES,  880. 
DISSOLUTION  OF  JOINT  FISHERY  COMMITTEE^  38. 

DISTURBING  SPAWNING  BEDS,  887. 

spawning  fish,  ib, 

DOCUMENTS  MADE  EVIDENCE,  382. 

DURATION  OF  CLOSE  TIME, 
annnal,  186. 
weekly,  196. 
of  dose  time  for  rods,  186. 

DUTY.    See  Licencb  Duty,  116. 
of  fishery  committee,  37. 
of  boards  of  oonserrators,  66. 

EEL  BASKETS,  siie  of,  224. 

EELS, 

close  time  for,  194. 

fry  of,  restrictions  on  taking,  224,  225. 

EFFECT  OF  VERDICT  IN  POLLUTION  CASES,  841, 379. 

ELECTION  OF  CHAIRMAN, 
of  fiahenr  committee,  37. 
of  boanC  62. 

ELECTION  OF  MEMBERS  OF  BOARD, 

by  qnarter  sessions,  40. 

notice  of,  40,  41. 

adTeitisement  of,  ib. 

effect  of  adrertisement  of,  41. 
of  representatiTe  members,  45. 
mies  as  to,  ib. 
TOting  papers  at,  47,  48. 
forging  voting  paper  at,  48. 
ttuunination  of  voting  papers  at,  49. 
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£i:ECnON  OF  MEMBERS  OF  BOARDS-^ontinned. 
number  of  Totes  at,  48. 
resnlt  of  election,  49,  60. 
equality  of  Totes  at,  49. 
notices  of,  60. 
expenees  of,  61, 

ENDORSEMENT  OF  LICENCES,  130. 
mlee  as  to^  131. 

ENHANCEMENT,  meaning  of,  246. 

EQUALITT  OF  VOTES,  prorisions  for,  49. 

EXAMINATION  OF  WEIRS,  DAMS  AND  FIXED  ENGINES, 
by  coDBerraton,  68,  77. 
b^  water  bailifi^  108. 
of  TOtmg  papen,  49. 

EXECUTION  OF  POWERS  OF  WATER  BAILIFF, 
anthoritjT  for,  109. 
obstroctmg  him  in,  110* 
tnlting  him  in,  id. 


EX  OFFICIO  MEMBERS  OF  BOARDS  OF  CONSERVATORS, 
88. 

nnder  Salmon  Ushery  Act,  1866.. id. 
under  Salmon  Fishery  Act,  1878.. id. 
proTisions  for,  when  under  disability,  36. 
declaration  to  be  signed  by,  86. 

EXPENSES, 

of  election  of  boards  of  conserrators^  61. 

of  boards  of  consenrators,  69. 

of  doing  works  recorerable  summarily,  873. 

EXPORTATION  OF  SALMON,  201. 
prohibition  of,  ib, 
proTisions  of  Salmon  Acts  Amendment  Act,  1868,  as  to,  202,  208. 

of  Salmon  Fishery  Act,  1866,  as  to,  203. 

of  Salmon  Acts  Amendment  Act,  1870,  as  to,  203,  204. 
rules  as  to  the,  208. 

EXTENSION  OF  CLOSE  TIME,  186. 
annual,  id. 
weekly,  196. 

of  close  time  for  rods,  id. 
of  Malicious  Injuries  to  Property  Act  to  salmon  fisheries,  842. 

EVIDENCE, 

list  of  documents  made  so,  882. 

copies  of  newspapers  when,  382,  388, 384. 

orders  when,  882. 

certificates,  when,  383. 
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EVIDENCE— confintftfi. 

copies  of  bye-Uws,  when,  384. 

Bcale  of  licences,  when,  ib. 

minates  of  proceedings  at  meetings  of  board,  when,  54, 383w 

FILLING  UP  NOMINATION  PAPERS,  rule  for,  46,  47. 
Toting  papers,  47,  48. 

FINE.    See  Penalty. 

FIRST  MEETING  OF  BOARD,  63. 

FISH, 

prohibition  of  certain  modes  of  taking,  212. 

lights,  ib. 

otter  lath  or  jack,  ib. 

gaff,  94,  213. 

strokehall  or  snatch,  213. 

loe,  214. 

illegal  nets,  215. 

in  Sah  passes,  224. 

obstmcting  fish  descending  the  stream,  t^. 

placing  bfttkets  at  weirs,  225. 

prohibition  of  taking  certain  kinds  of,  334. 

nnclean  salmon,  335. 

tront,  ib. 

char,  ib. 
unseasonable  salmon,  ib, 

troat,  ib. 

char,  ib. 
yonng  of  salmon,  ib. 
eels,  338. 
elvers,  ib, 
lampems,  195,  225. 

FISH  DESCENDING  THE  STREAM,  penalty  on  takmg,  225. 

FISH  LIABLE   TO  SEIZURE   UNDER  SALMON  FISHERY 
ACTS,  104. 

FISH  PASS,  158. 

steps  to  be  taken  hy  board  on  making,  ib. 

power  of  boards  to  pnichase  lands  for,  160. 

obstmcting  fish  passing  through,  ib, 

taking  fish  in,  224. 

power  of  secretary  of  state  to  approre  existing,  161. 

alteration  of,  162. 

snpply  of  water  to,  163. 

compensation  for  damage  done  by,  ib. 

Severn  navigation  weirs,  provision  for,  164. 

fishing  mill-dams  not  now  provided  with,  333. 

penalty  on  nsing  fishing  mill-dams  without,  316, 817. 
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FISH  YASB'-^onHnued. 

when  owner  bound  to  make,  149, 150, 151, 316. 
powers  of  boards  as  to,  158, 160, 161, 162. 

FISH  ROE, 

penaltjr  on  nsing  as  a  bait,  214. 
on  baring  in  possession,  ib, 

FISH  SPAWNmO,  penalty  on  distmbing,  837. 

FISHERY, 

kinds  of,  42. 
free  fishery,  48. 
several,  42. 
common,  44. 
common  of,  ib. 
public,  ib. 

FISHERY  ACTS.    See  Salmon  Fibhebt  Aots. 

FISHERY  COMMITTEE, 
application  for,  86. 
by  whom  to  be  made,  ib, 
to  whom  to  be  made,  87. 

proceedings  at  quarter  sessions,  on  application  for,  ib. 
notice  of  appointment  of,  to  whom  to  be  sent,  t^. 
default  of  appointment  of,  ib, 
notice  of  meeting  o^  ib, 
duty  o^  ib, 

election  of  chairman  of,  ib. 
powers  of,  ib. 
procedure  of,  88. 
quorum  of,  ib. 
decision  of  questions  by,  ib. 
dissolution  of,  ib, 

FISHERY  DISTRICTS,  17. 
definition  of,  20. 
appointment  of  conservators  for,  36. 

if  in  one  county,  ib, 

if  in  more  than  one,  ib. 
application  for  makine,  17. 
when  application  can  be  made,  ib. 
by  whom  to  be  made,  ib. 

power  of  secretary  of  state  when  application  made,  18,  20. 
now  defined,  21. 
notice  of  making,  ib. 
certificate  of,  ib, 
advertisement  of,  ib. 
alteration  of,  ib, 

steps  to  be  taken  for  alteration,  ib. 
what  alterations  can  be  made,  22. 
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FISHERY  DlSTRlCTS-'CotUinued, 
procedare  on  altentioiiy  2S, 
matters  not  proyided  for  hj  aets,  ib. 
effect  of  alterations  on  boaids,  24. 
common  estuary,  proTision  as  to,  id. 
evidence  of  alteration,  2& 

newspapers,  when  eyidenee  of  alteration,  ib. 
cop  J  of  certificate,  ib. 
advertisementB  reqnirod,  26. 
expenses  of  adrertisement,  27. 
inland  bonndaiiea  of,  46. 

FISHING,  ancient  right  of,  what  is,  266. 

FISHING  FOR  SALMON  DURING  CLOSE  TDIE,  186, 187. 
at  mills,  217. 
at  weirs  wiUiont  fish  passes,  816, 817. 

FISHING  MILIr-DAM, 
definition  of,  815. 
mles  as  to,  ib. 

penalties  for  not  confonning  to  mles,  816. 
provisions  as  to  nse  o^  dnrine  annnsJ  close  time,  191, 814. 
provisions  as  to,  dnrine  weeUj  close  time,  198^  318. 
what  is  a  fishing  mill-dam,  819. 
fish  passes  in,  816. 

provision  as  to  legal  fishing  mill-dams  without  fish  passes,  83^ 
section  17  of  SJmon  Fishery  Act,  1873,  prohibiting  fiihisg  at 
dams,  not  to  apply  to,  219. 

FISHING,  timet  of.    See  CL06B  This. 

FISHING  WEIR, 

definition  by  Salmon  Fisheiy  Act,  1861.  .272. 

by  Salmon  Fishenr  Act,  1878.  .310. 
prohibited  bv  Magna  Charta,  278. 
same  as  kiddles,  w. 

statute  25  Edw.  8,  st  4,  e.  4,  effect  of  oo,  ib, 
penalty  for  using  illegaJ,  ib, 
what  is  a  legal  fishing  weir,  274. 
in  a  navigable  river,  274,  276. 
in  a  non-navigable  river,  275. 
mles  as  to  the  legality  of,  306. 
free  gaps  in,  ib, 
what  is  a  legal  free  gap,  ib, 
reenlations  as  to  free  gaps  in,  811. 
mles  as  to  enforcing,  812. 
alteration  o^  314. 
constraction  of  boxes  in,  318. 

of  spnr  walls  in,  314. 
removal  of  inscales  and  hecks  daring  annual  dose  time,  191, 31^ 
free  passage  through,  daring  weekly  close  time,  198, 315. 
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FIXED  ENGINE, 
definition  of,  226. 
what  ifly  ib, 
decision  as  to,  227. 
stop  nets  are,  232. 
enhancement  of,  246. 
mnst  be  for  taking  salmon,  269. 
any  one  maj  destroy  illegal  fixed  engine,  270. 
rnies  as  to,  271. 

position  of,  ma^  not  be  changed,  272. 
oje-Iaw  as  to  night  netting  applies  to,  201. 
boards  of  oonservators  may  purchase,  272. 
boards  of  conserrators  may  take  pnx^edings  for  remoTal  of,  58. 
special  commissions  appointed  to  inquire  into  legality  of,  863. 
certificate  as  to,  271. 

FORFEITURE  OF  LICENCE,  400. 

FORGING  VOTING  PAPERS,  48. 

FORM  OF  LICENCE,  127. 

FORMATION  OF  DISTRICT.    See  Fishsbt  District. 

FREE  FISHERY,  48. 

FREE  GAP, 

what  is  a  legal,  305. 
resulations  as  to,  311. 
mles  as  to  enforcing,  812. 
alteration  of,  314. 

FREE  PASSAGE  THROUGH  BOXES,  CRIBS  AND  CRUIYES, 
198,  315. 

FRY, 

of  salmon,  805. 
of  eels,  338. 

GAFF, 

prohibition  of,  for  taking  salmon,  tront  or  char,  213. 

does  not  extend  to  person  nsing  gaff  as  aoziliaiy  with  rod  and  line, 

ib. 
bye-law  as  to  nse  of  with  rod  and  line,  94. 
person  using  gaff  as  auxiliary  to  a  person  fishing  with  rod  and 

line  does  not  require  a  licence,  118. 

GAS, 

pollution  b^,  842. 

penalties  for,  843. 

GENERAL  LICENCE,  128. 

GENERAL  SESSIONS,  13. 
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GRATINGS, 

definition  of,  173. 

placing  of,  in  channels  for  navigation  or  snpplying  towns  with  water, 

ib. 
board  maj  place  gratings  in  channels,  174. 
on  placing  gratings  bovd  maj  widen  channels,  175. 
board  maj  place  gratings  at  months  of  streams,  176. 
board  to  determine  by  bre-Iaws  when  gratings  to  be  kept  np,  94, 

177. 
maintenance  of  gratings,  178. 
dnty  of  landowner  as  to,  ib. 
injorj  to  gratings,  179. 
compensation  for  placing  gratings,  ib. 

H^G  NETS, 

no  bje-law  to  limit  length  of,  90. 
licence  for,  140. 

HOME  OFFICE, 
definition  of,  18. 

control  of  fiiiieries  Tested  in,  861. 
acts  to  be  done  bj,  ib. 
powers  of,  over  inspectors,  862. 
to  laj  reports  of  inspectors  before  parliament,  868^ 
to  procure  returns  from  boards,  ib. 

ILLEGAL, 

dams,  147—149. 

weirs,  274. 

modes  of  fishing,  105. 

fixed  engines,  any  one  may  destroy,  270. 

IMPRISONMENT  on  conyiction  for  third  offence  against  SaUnoo 
Fishery  Acts,  876. 

INCREASE  OF  CLOSE  TIME, 
power  to,  88,  186. 

annual,  186, 186. 

weekly,  89, 196. 

for  rods,  186. 
of  licence  duty,  129, 186. 

steps  to  be  taken  to  obtain,  188, 186. 
of  members  of  board,  3S. 

INJURING  YOUNG  OF  SALMON,  387. 

INJURIOUSLY  AFFECTING  LANDS,  166. 

INLAND  BOUNDARIES  OF  FISHERY  DISTRICTS,  46. 

INLAND  WATERS, 
definition  of,  16. 
prohibition  of  night  netting  in,  96, 199. 
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INSPECTOR, 

definition  of,  12. 
appointment  of,  862. 
duration  of  office  of,  ib, 
reports  of,  ib. 
approval  of  gratings  by,  174. 

INSTBUMENTS  ILLEGAL  FOR  TAEINO  SALMON,  list  of,  105. 

ISSUE,  effect  of,  in  trial  of  pollution  case,  879. 

ISSUE  OF  LICENCES,  mlee  as  to,  127. 


JACK, 

definition  of,  15. 

prohibition  of  nse  of,  for  salmon,  tront  or  char,  212. 

JANUARY,  no  eel  baskets  to  be  used  after  Ist  of,  224. 

JOINT  FISHERY  COMMITTEE,  86.     See  Fibhsbt  Committee. 

JURISDICTION, 

offences  on  bonndaries  of  ooonties,  379. 
at  sea,  ib. 

JURY  to  assess  compensation  payable  under  the  Lands  Clauses  Con- 
solidation Acts,  153. 
rerdict  of,  in  cases  of  pollution,  379. 

JUSTICES  OF  THE  PEACE, 

duty  of,  in  Quarter  sessions,  17, 21, 86, 88,  40,  69. 
applj  for  fisnery  district,  17. 
apply  for  alteration  in  district,  21. 
apply  for  fishery  committee,  8i8. 

Apply  for  alteration  in  number  of  boards  of  conserrators,  38. 
appoint  conserrators,  40. 
audit  accounts  of  board,  59. 

offences  against  Sahnon  Fishery  Acts  mnst  be  heard  before  two, 
374. 

lODELLS  prohibited  by  Magna  Charta,  278. 
same  as  fishing  weirs,  ib, 

KNOWLEDGE  that  fish  caught  are  young  of  salmon  necessary  to 
secure  a  oonriction  for  taking,  836. 

LABELS  ON  NETS,  98. 

LAMFERNS,  196,  225. 

LANDOWNER,  duty  of,  as  to  gratings,  178. 
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LANDS  CLAUSES  CONSOLIDATION  ACT, 
proTisioii  of,  as  to  oompnlaoiy  purchiM,  154. 
stepe  to  be  taken  under,  t^. 
oompenaation  nnder,  156. 

LANDS  mjUBIOUSLT  AFFECTED,  156. 

LANDS,  SUPERFLUOUS,  157. 

LARCENY  LAW  CONSOLIDATION  ACT,  110. 

LATH, 

definition  of,  15. 

prohibition  of  the  nae  of,  212. 

LICENCES, 

doty  of  board  to  iasae,  56, 116. 

only  required  in  a  fishery  district,  117. 

pepaltj  for  fishing  for  salmon  with  a  rod  and  line  without,  i^. 

penalty  for  fishing  with  inatroments  capable  of  being  lioenaed, 

withont  their  so  being,  ib, 
penalty  on  taking  salmon  except  by  a  licensed  inrtmment,  118. 
using  engines  adapted  for  taking  salmon  withont  a  licence,  ib. 
cases  npon  Uie  question,  118, 122, 128. 
result  of  cases,  124. 
transfer  of  licences,  125, 130. 
rules  as  to  issuing  licence,  127. 
general  licence,  128. 
Tariation  of  licence  duty,  129. 
endorsement  of  licence,  180. 

rules  as  to,  181. 
steps  to  be  taken  for  approral  of  a  scale  of,  133. 
mortgage  of  licences,  57, 134. 

provisions  of  Commissioners  ClanseB  Act  as  to,  134, 185. 
additional  licence  dut^,  186. 
rules  as  to  its  imposition,  ib, 
production  of  licence,  137. 
bye-law  as  to  Tariation  of  licences,  92. 

MAINTENANCE, 
of  fish  pass,  150. 
of  grating,  178. 

MALICIOUS  INJURY  TO  PROPERTY  ACT,  extensMn  of  sahnoB 
fisheries,  842. 

MARKING  NETS,  93. 

MEETINGS  OF  BOARD,  53. 
business  at,  52, 53. 
of  fishery  committee,  87. 
first,  58. 
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M£SH  OF  NETS,  90,  216. 

MUX  DAM.    8ee  Dams  and  Fishino  Mill-Damb. 

fiflhing  at»  217. 

gntinga  not  to  interfere  with,  94, 177, 178. 

MINIMUM  PENALTIES,  376. 

MINUTE  OP  PREVIOUS  CONVICTION,  377. 

MODE  OF  FISHING,  what  is  an  andent,  266. 

MORTGAGE  OF  LICENCE  DUTIES,  134. 

MOUTHS  OF  RIVERS,  netting  at,  98. 

NAMES  OF  FIRST  MEMBERS  OF  BOARD,  38. 

NETS, 

mesh  of,  90,  215. 

use  of,  daring  closing  time,  96. 

stop  nets,  232,  254. 

size  of,  90. 

description  of,  ib. 

length  of  draft  nets,  ib, 

length  of  hang  nets,  ib. 

draft,  shooting  of,  217. 

for  fish  other  than  salmon,  regulations  of,  95. 

NETTING, 

at  montibs  of  rivers,  93. 
night    See  Night  NETrnro. 

NEW  BOARDS  CONTINUATION  OF  OLD,  62. 

NEWSPAPERS,  when  copies  evidence,  382,  383, 384. 

NEW  WEIRS, 

mles  as  to,  149, 150, 151. 

owner  boond  to  make  fish  passes,  150, 151. 

NIGHT  NETTING,  199. 

power  of  boards  to  prohibit  by  bye-laws,  96, 199,  200. 
role  on  Sevem  as  to,  200. 
application  to  fixed  engines,  201. 

NOMINATION  PAPERS,  46. 
mles  for  filling  np,  ib, 

NOTICE, 

of  application  for  a  fisheir  district,  21. 
of  alteration  of  a  fishery  district,  ib. 
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ISOTICE^eantinwd. 

of  appointment  of  a  fiaheiy  committee,  37. 

to  whom  to  be  lent,  A. 
of  meeting  of  fiaheiy  committee,  ib, 
of  election  of  appointed  members  of  boards,  40. 
of  representatiye  members  to  be  elected,  46. 

to  whom  to  be  sent,  tb. 
of  election,  50. 

of  intention  to  make  bye-law,  84. 

of  notice  of  meeting  at  which  b7e*law8  will  be  propoecd,  ih. 
of  intention  to  applr  for  confirmation  of  bje-laws,  85. 
of  objectipn  to  bye-laira,  86. 

of  secretary  of  state's  intention  to  allow  bre-laws,  ib. 
of  its  being  illegal  to  fish  without  a  licence,  117. 
of  alteration  of  licence  dnty,  133. 
of  additional  licence  daty,  186. 
of  intention  to  pnrchase  weir  compolsorily,  152. 
under  Lands  Clauses  Act,  154. 
on  making  a  fish  pass,  158. 
to  owner  on  patting  np  gratings,  174. 

NUMBER, 

of  appointed  members  of  board,  87. 

how  fixed,  ib. 

how  altered,  38. 
of  representatiTe  members  of  board,  how  fixed,  46. 
of  Totes,  48. 

NUMBER  ON  BOATS  AND  NETS,  93. 


OBJECTIONS, 

to  appointment  of  oonservatois,  within  what  dme  to  be  made,  41. 
to  bye-laws,  86. 
to  fiysh  passes,  159. 

OBSTRUCTING, 

fish  daring  close  time,  199. 

descending  the  stream,  224. 
yoang  of  salmon,  387. 
fish  in  fish  passes,  160. 
water  bailiffs  in  execution  of  their  doty,  106. 

OCCUPIER,  definition  of,  12. 

OFFENCES  AGAINST  SALMON  FISHERY  ACTS,  list  of,  3S4 
-400. 

OLD  BOARDS,  ratification  of  proceedings  of,  52. 

OMISSIONS  FROM  SALMON  FISHERY  ACT,  1873.. 28,  i:5, 
176. 
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ONUS  OF  FBOOF,  on  sale  of  salmon  during  dose  time,  202. 
OPENINGS  IN  BOXES  AND  CRIBS,  198. 

OKDER  FOR  WATER  BAILIFF, 
to  remain  on  land,  107. 
to  traTerse  land,  ib. 
to  search  premises,  108. 

OTTER, 

definition  of,  15. 
prohibition  of  nse  of,  212. 

OWNER,  definition  of,  12. 

PAPERS, 

nomination,  46. 

newspapers  when  eyidence,  382 — 884, 

Toting,  47,  48. 

PARTS  BEYOND  THE  SEAS,  9, 203. 
definition  of,  16. 

PASSAGE,  a  free,  to  be  left  through  fixed  engine  during  close  time, 
191, 192. 

PEACE,  CLERK  OF.    See  Clebe  of  Peace. 

PENALTIES, 

under  Salmon  Fishery  Acts,  how  recoTered,  874. 

under  Salmon  Acts  Amendment  Act,  375. 

application  of,  374. 

minimum,  876. 

list  of,  under  Salmon  Fishery  Acts,  384—400. 

PERSON, 

definition  of,  13. 

under  disabilitj,  proTlsion  for,  35. 

PLACING  BASKETS  ON  WEIRS,  225. 

POISONING  WATERS,  842. 

POLLUTIONS,  338. 

provisions  of  Salmon  Fishery  Act,  1861,  as  to,  339. 

exceptions  from  rule,  340. 

requisites  for  a  conyiction,  339. 

penalties,  ib, 

power  to  have  question  of  pollution  tried  by  a  jury,  341. 

now  issues  to  be  settled,  ib. 

effect  of  verdict,  ib, 

costs  of  trial,  842. 

Malicious  Injuries  to  Property  Act,  ib. 
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POLLUTIONS— MiKimMtf. 
gas,  342. 

peiiAllies  tor,  ib. 

POLICE  POWERS  OF  CONSEBVATOBS, enmnenifcioii o^lll. 

POSITION  OF  FIXED  ENGINES*  cannot  be  changed,  272. 

POSSESSION, 

of  flalmon,  troot  or  char,  when  illegal,  104. 

for  Bale,  186,  187. 
of  illegal  instmmentB,  105,  213. 
of  salmon,  troat  or  char  for  scientific  pnrpoees,  834. 

POWERS, 

of  boards  of  conserrators,  55. 
to  make  bye-laws,  55,  79. 
to  appoint  water  bailifb,  56, 108. 
to  appoint  additional  constables,  56,  111. 
to  issue  licences,  56, 116. 
to  levy  additional  Ucenoe  dnty,  67, 186. 
to  mortgage  licence  dnties,  67, 184. 
to  purchase  weirs  by  agreement,  57, 152. 
to  purchase  weirs  compnlsorily,  152. 
to  attach  fish  passes  to  dams^  57, 158. 
to  purchase  land  for  fish  passes,  160. 
to  place  gratings,  58, 173. 
to  widen  channels,  58, 175. 
to  place  gratings  at  the  months  of  streams,  58, 176. 
to  take  legal  proceedings  for  violation  of  the  Salmon  Fbhoy 

Acts,  58,  S84--400. 
to  take  legal  proceedings  as  to  illegal  wears,  58. 
to  apply  the  monies  in  tbevc  hands  to  the  best  adTsntage  of  the 

fisheries,  ib, 
to  appoint  persons  to  inspect  weirs,  ib, 
of  water  bailifEs^  103. 
general, 

to  examine  weirs,  ib, 

to  stop  and  search  boats,  ib, 

to  seize  all  forfeited  fish,  104. 

to  seize  all  forfeited  instruments,  105. 

to  search  nets,  baskets  and  bags,  106. 

to  arrest  at  night,  109. 
special, 

to  remain  on  land,  107. 

to  trayerse  land,  t^. 

to  search  premises,  108. 
under  Larceny  Law  Consolidation  Act,  110. 
under  Malicious  Injuries  to  Property  Act,  ib, 
of  secretary  of  state, 
to  form  district,  17. 
to  alter  district,  21,  22. 
to  alter  number  of  appointed  members,  88. 
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TOWEBS^oimtinved. 

of  secretary  of  state — continued. 

to  confirm  bye-laws,  85. 

to  sanction  scale  of  licence,  183. 

to  sanction  variation  of  licences,  ib, 

to  sanction  mort^^age  of  licences,  184. 

to  sanction  additional  licence  dnty,  136. 

to  approve  fish  passes  in  new  weirs,  150. 

to  approve  erection  of  fish  passes  by  boards  in  old  weirs,  158. 

to  approve  existing  fish  passes,  161. 

to  approve  of  alteration  of  fish  passes,  162. 

to  approve  compulsory  purchase  of  weir,  152. 

to  approve  compolsory  poxchase  of  land,  160. 
of  fishery  committee,  37. 

POWER  TO  PURCHASE  WEIR, 
compnlsorily.    See  Pubchasb. 
by  agreement    See  Pitbchase. 

PREVIOUS  CONVICTION, 
how  proved,  377. 
facilities  for  proving,  ib, 

PROCEEDINGS  OF  BOARDS  OF  CONSERVATORS,  evidence 
of,  54, 883. 

PRODUCTION  OF  LICENCE,  137. 

PROHIBITION, 

of  certain  ways  of  fistiing,  212. 

lights,  ib, 

otter  lath  or  jack,  ib, 

gsdff,  213. 

strokehall,  ib, 

snatch,  ib, 

fish  roe,  214. 

small  mesh  nets,  215. 

illegal  fixed  engines,  271. 

illegal  fishing  at  weirs,  217. 

illegal  fishing  mill-dam,  316,  317. 

at  mills,  218. 

in  fish  passes,  224. 

placing  baskets  on  weirs,  225. 

of  killmg  certain  kinds  of  fish,  834. 

unclean  salmon,  trout  or  char,  ib, 

unseasonable  salmon,  trout  or  char,  ib. 

young  of  salmon,  835. 

eels,  338. 

fry  of  eels,  ib. 

lampems,  195, 225. 
exportation  of  salmon,  201. 
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PROOF, 

of  bje-lawB,  97. 
scale  of  licenoeSy  384. 

PROVISIONS, 

of  MalidonB  In j  ones  to  Property  Act,  342. 

as  to  legal  fishing  mill-dams  without  fish  pasess,  333. 

PUBLIC  FISHERY,  44. 

PURCHASE  OF  DAMS, 
Yoluitaril^,  152. 
compolsonly,  ib, 
steps  to  be  taken,  ib. 
land  for  fish  passes,  160. 

PUTCHERS, 

mode  of  using,  253. 

proyision  as  to,  dnring  weekly  close  time,  197. 

PUTTS,  197. 

QUALIFICATION, 

of  ex  officio  members,  83, 84. 
of  Toters,  44. 

QUARTER  SESSIONS, 
definition  of,  13. 

proceedore  at,  on  application  for  fishery  committee,  37. 
appointment  of  conserratora  by,  40. 
appeal  to,  in  cases  of  snnunaiy  connction,  877. 

QUESTIONS,  to  be  decided  at  boards  by  majority  of  rotes,  54. 

QUORUM, 

of  board  of  conservators  prescribed  by  statute,  54. 
of  fishery  committee,  38. 
of  committees  of  boards,  54. 

REASONABLE,  bye-laws  must  be,  81. 

RE-BUILDING  DAMS,  prorisions  as  to,  151. 

RECOVERY, 

of  penalties,  873. 

of  expenses  in  a  summary  way,  ib. 

REGULATION, 
of  nets,  95. 
of  Salmon  Fishery  Acts  as  to  dams,  149—151. 

as  to  new  weirs,  149. 

as  to  old  weirs,  151. 
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REGULATION— r£W«»tttfrf. 
as  to  bnainess  at  boards,  62. 

prescribed  bj  statute,  53. 
as  to  putts  and  putchers  during  weekly  close  time,  197. 
as  to  free  gap,  311. 

REMOVAL  OF  FIX£D  ENGINES  DURING  CLOSE  TIME,  191> 
814. 

REPEAL  OF  ACTS, 

bj  Salmon  Fishery  Act,  1861.  .400. 
by  Salmon  Fishery  Act,  1873*. 401. 

REPORTS  OF  INSPECTORS,  863. 

REPRESENTATIVE  MEMBERS,  41. 
number  of,  how  fixed,  45. 
election  of,  ib. 
rules  as  to,  ib. 

notice  of  members  to  be  elected,  46. 
nomination  papers  to  be  sent,  t^. 
fiUing  up  nommation  paper,  47. 
voting  papers,  ib, 

rules  for  filling  up  voting  papers,  ib. 
return  of  roting  papers,  49. 
examination  of  yotmg  papers,  ib. 
equality  of  rotes,  prorision  for,  «&. 
And  see  Electiok. 

REQUISITES  FOR  A  CONVICTION, 
for  exporting  salmon,  202. 
for  taking  young  of  salmon,  886. 
for  pollution  of  rirer,  389. 

RESISTING  WATER  BAILIFF,  penalty  for,  110. 

RETURN, 

of  Toting  papen,  49. 

of  meml^rs,  provision  as  to,  50. 

notices  of,  to  be  sent  to  members,  ib. 

notice  of,  to  be  advertised,  ib. 

RETURNING  OFFICER, 
definition  of,  18. 
duties  of,  46. 

voting  papers  to  be  returned  to,  49. 
exammation  of  voting  papers  by,  ib. 
expenses  of,  51. 
penalty  on  neglecting  his  duty,  50. 

RETURNS  BY  BOARDS  OF   CONSERVATORS  TO   HOME 
OFFICE, 
penalty  on  clerk  for  not  making,  363. 
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RIVER, 

netting  at  month  of,  93. 
netting  at  confluence  of,  ib, 
definition  o^  16. 

ROD  AND  LINE, 
definition  of,  16. 
close  teim  for  definition  of,  14. 
rnles  as  to  close  time  for,  186. 
variation  as  to  close  time  for,  ib. 

ROE, 

fishing  with,  214. 

having  sahnoa  tront  or  char  in  possession,  ib. 

RULES, 

for  filling  np  nomination  paper,  46. 

voting  paper,  47. 
as  to  issning  licences,  127. 
as  to  endorsement  of,  181. 
as  to  additional  licence  dnty,  186. 
as  to  bye-laws,  general,  80. 

nnder  Salmon  Fishery  Acts,  84. 

as  to  alteration  of  bye-laws,  97. 
as  to  exportation  of  salmon,  203. 
as  to  weekly  close  time,  197. 
as  to  fixed  engines,  271. 
as  to  legality  of  fishing  weirs,  805. 
as  to  legality  of  fishing  mill-dams,  315. 
as  to  frM  gaps,  812. 


SALE  OF  COPIES  OF  BYE-LAWS,  87. 

SALE  OF  SALMON  DURING  CLOSE  TIME,  185»  188. 

SALE  OF  TROUT  AND  CHAR  DURING  CLOSE  TIME,  189. 

SALMON, 

definition  of,  15. 

nnclean,  836. 

unseasonable,  ib. 

exportation  of,  201. 

prohibition  of,  ib. 

provision  of  Salmon  Acts  Amendment  Act,  1863,  as  to,  202,  S03. 

1870,  as  to,  t». 
provisions  of  Salmon  Fishery  Act,  1866,  as  to,  «^. 
requisites  for  a  conviction  for  illegal  exportation,  204. 
rules  as  to  the  export  of,  208. 
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SALMON  ACTS  AMENDMENT  ACT,  1863, 
proTisions  of,  2. 
abort  tiUe  of,  6. 
oommencement  of,  7. 
poaang  of,  9. 

SALMON  ACTS  AMENDMENT  ACT,  1870,  proTisioiis  of,  3. 

SALMON  ACTS,  extensioa  of,  to  troat  and  char,  16. 

SALMON  FISHERY  ACT,  1861, 
proTioons  of,  1. 
short  title  of,  6. 
application  of,  8. 
commencement  of,  7. 
passing  of,  ib. 

SALMON  FISHERY  ACT,  1865, 
proTisions  of,  2. 
short  title  of,  6. 
commencement  of,  7. 
passing  of,  9. 

SALMON  FISHERY  ACT,  1873, 
proyisions  of,  4. 
short  title  of,  6. 
commencement  o^  7. 

SALMON  FISHERY  ACTS, 
offCTces  against,  384—400. 
expenses  recorerable  nnder,  373. 

SALMON  RIVER, 
definition  of,  16. 

SAVING  AS  TO  DREDGING  IN  SALMON  FISHERY  ACTS,  400. 

SCALE  OF  LICENCE  DUTIES,  140. 
alteration  of,  133. 

SCIENTIFIC  PURPOSES,  possession  of  salmon  for,  834,  335. 

SEARCH,  power  of,  108, 104. 

SECRETARY  OF  STATE, 
definition  of,  18. 
acts  to  be  done  by,  861. 

SEIZURE, 

of  forfeited  fish,  104. 

of  forfeited  instruments,  105. 

SEVERAL  FISHERY,  42. 


V. 
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SEVERN  NAVIGATION  WEIBS,  164. 

SHOOTING  DRAFT  NETS,  217. 

SIZE  OF  MESH,  90, 216. 

SIZE  OF  NETS,  90. 

SNATCH,  / 

definitioii  of,  15. 
prohibitioii  of  the  use  of,  218. 

SPAWNING  BEDS,  penalty  on  difltarbing,  337. 

SPECIAL  COMMISSIONERS  FOR  ENGLISH  HSHEBIES.Sf: 
to  inqoire  into  fixed  enginea,  271. 
certificates  of,  ib, 
abolition  of,  364. 

SPECIAL  CONSTABLES,  111. 
priTileges  of  constables,  106. 

STATUTES,  bosiness  at  boards  prescribed  by,  63. 

STATUTES  CITED, 

9  Hen.  3,  c.  28. .  246,  266,  273,  290. 

13  Edw.  1,  Stat  1,  c.  47..  184,  400. 

25  Edw.  3,  Stat.  4,  c  4. .  149,  246,  256,  273,  290,  296, 400. 
45  Edw.  3,  c.  2.. 246,  256,  291,  400. 
17Ric.  2,c.  9..81,  400. 

1  Hen.  4,  c.  11.  .256,  291,  293, 400. 
4Hen.4,c.  11..292,  400. 

2  Hen.  6,  c.  15.. 228,  229,  235,  238,  247,  257,  269,  260,  262, 2uC, 

265,  400. 
12  Edw.  4,  c.  7.  .256,  285,  290,  293,  400. 
11  Hen.  7,  c.  5.. 400. 

14  &  15  Hen.  8,  c.  13,  ib. 
23  Hen.  8,  c.  18,  ib, 

1  EUz.  c.  17,  ib. 
8  Jac.  1,  c.  12,  ib, 

8  Car.  1,  c.  4,  ib, 
80  Car.  2,  c.  9,  ib. 

4  Anne,  c.  21.. 401. 

9  Anne,  c.  26,  ib, 

1  Geo.  1,  Stat.  2,  c.  18.  .301, 325, 326,  329^  382,  401. 

23  Geo.  2,0.26.. 401. 

24  Geo.  2,0.  44..  108. 
33Geo.  2,  C27..401. 

18  Geo.  3,  c.  38.  .200,  401. 
37  Geo.  3,  c.  95.. 401. 
58  Geo.  3,  c.  43,  ib. 
lOGeo.  4,  C.44..109.    • 

2  &  3  Will.  4,  c.  71 .  .283,  296,  299,  304,  825,  326. 
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STATUTES  ClT^D'-continued, 
3  &  4  Vict  c.  88..  13,  56»  111. 
5&6Victc.xxiT..164. 
c  97.  .109. 
c  106..  375. 
6&7yict.  c.  33..401. 

8  Vict  c.  18.. 57,  ]52, 153, 154, 155,  156,  157, 158, 160, 176, 180, 

219. 
c.  20..82. 
lOYictc.  15..342,  860. 

c.  16..  134, 135, 144. 
11  &  12  Vict  c.  43.. 878. 
c.  52.. 401. 
16&17Vict.  C.1XX..244. 
17  &  18  Vict  c.  125..  168, 164, 179. 
20&21  Victc.  48..170. 

c.  cxlTiii«.375. 
22&23Victc.lxx..ll. 

24  &  25  Vict  c.  96. .  110, 115. 

c.97..110,116, 159. 

25  &  26  Vict  c.  97. .  11, 875,  376. 
31  &  32  Victc.  37..  384. 

c.  45..93. 

STEPS  TO  BE  TAKEN, 
for  alteration  of  district,  22. 
for  alteration  of  appointed  members,  89. 
for  appointment  of  fisheiy  committee,  36. 
for  approval  of  scale  of  licences,  133. 
for  yariation  of  scale  of  licences,  ib. 
for  imposing  additional  licence  duty,  186 
for  making  a  bye-law,  84,  85. 
for  altering  a  bye-law,  97. 
for  making  fish  passes,  158. 
for  alteration  of  fish  pass,  162. 
for  purchase  of  weirs,  152. 
for  approval  of  gratings,  174. 
nnder  JLands  Claoses  Acts,  154. 

STOP  NETS,  282,  264. 
fixed  engines,  232. 

STREAMS,  boards  may  place  gratings  at  month  of,  176. 

STROKEHALL, 
definition  of,  15. 
prohibition  of  nsing,  213. 

SUPPLY  OF  WATER  TO  FISH  PASSES,  168. 

TENURE  OF  OFFICE  by  members  of  boards  of  conserrators,  40. 
TIDAL  WATERS,  definition  of,  16. 
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TDiES, 

of  fiflhing,  rertiiction  on,  184. 

of  rear,  bje-laws  xnaj  apply  to  different,  96. 

of  keeping  up  gntinga  to  IJe  fixed  by  bye-laws,  94, 177. 

TBAMMEL  NETS»  216. 
legality  of,  216. 

TBAKSFEB  OF  LICENCES,  126,  IdO. 

TRIAL  OF  CASE  OF  POLLUTION,  878. 

TBOUT,  extension  of  salmon  acts  to  tront  and  char,  16. 

UNCLEAN  SALMON,  386. 
penalty  on  taking,  385. 
exceptions  to  rule,  334. 

UNIFORM  CLOSE  TIME,  186. 

UNLICENSED  INSTRUMENT,  penalty  for  taking  salmon  with, 
118. 

UNSEASONABLE  SALMON,  336. 
penalty  of  taking,  335. 
exceptions  to  mle,  834. 

USAGE,  immemorial,  what  is,  266, 266. 

USE, 

of  nets,  power  to  regolate  the  use  of,  96. 
of  gaff,  94. 

USING  NETS,  power  to  regolate  manner  of,  100. 

VACANCIES  IN  BOARDS, 
how  filled  np,  61. 
effect  of,  62. 

VARIATION, 

of  licence  dnty,  129. 

of  bre-laws,  97. 

of  close  time,  annnal,  88, 186. 

of  dose  time  for  rods,  89, 186. 

of  weekly  dose  time,  89, 196. 

VOLUNTARY  PURCHASE  OF  WEIRS,  162. 
VOTES,  number  of,  48. 

VOTING  PAPERS,  47. 
rules  for  filling  up,  ib. 
forging  or  altering,  48. 


nn>EX,  601 

* 

VOTING  TAPmiS^conHnued, 
return  of,  49. 
examination  of,  ib, 
inspection  of,  60. 
custody  of,  ih. 

WATER, 

poisoning,  842. 

supply  of,  to  fish  passes,  163. 

WATER  BAILIFF,  definition  of,  18. 

WATE5  BAILIFFS,  108. 

power  of  conseirators  to  appoint,  56. 

power  of,  and  of  conserrators  formerly  conenrrent,  103. 

general  powers  of,  under  the  Salmon  Fishery  Acts,  ib, 

examine  weirs,  ib. 

stop  and  search  boats,  ib. 

seize  fish,  104. 

seize  instroments,  105. 

search  nets,  bags  and  baskets,  106. 

penalty  on  refosing  to  allow  water  bailiff  to  search,  107. 

may  demand  production  of  licence  of  person  fishing,  ib. 

penalty  on  reinsal,  id. 
special  power  of, 

order  to  remain  on  land,  ib. 

order  to  traverse  land,  ib. 
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Since  this  Book  was  published  in  September,  1873,  the 
Law  as  to  the  Salmon  Fisheries  in  diflferent  parts  of 
the  country  has  been  materiallj  altered  by  the  Bye-laws 
made  under  "  The  Salmon  Fishery  Act,  1873,"  by  the 
Tarious  Fishery  Boards.  Last  Session  of  FarUament,  also, 
two  Statutes  were  passed  relating  to  the  Salmon  Fisheries.* 
It  has,  therefore,  been  thought  well  to  take  this  opportunity 
of  adding  as  a  Supplement  to  the  Book  these  subsequent 
additions  to  the  Salmon  Fishery  Law.  The  Bye-laws,  it 
is  believed,  include  aU  the  Bye-laws  confirmed  by  the 
Secretary  of  State  up  to  the  1st  November,  1876. 

*  89  ^  4p  Viist,  c.  1^1  f .  ai. 


Lincolk'b  In, 

^ovembeTj  1876. 
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BYE-LAWS. 


(6) 
(7) 


The  Salmon  Fishery  Act  of  1873  ♦  gave  to  Boards  of 
Conservators  the  power  to  make  byeJaws  upon  the  fol- 
lowing subjects: — 

(1^  Annual  close  time; 

(2)  Weekly  close  time ; 

(3)  Length,  size  and  description  of  moveable  nets  to  be 

used  for  taking  salmon; 

(4)  Minimum  size  of  mesh  of  nets; 

(5)  To  determine  form  of  licence; 
To  vary  the  rate  of  licence  duty; 
To  determine  what  marks,  labels  or  numbers  were 

to  be  fixed  to  nets; 

(8)  To  prohibit  the  use  of  nets  within  a  certain  distance 

of  the  mouths  of  rivers; 

(9)  To  determine  when  a  gaff  should  be  used  in  connect 

tion  with  a  rod  and  lin^ ; 

(10)  To  determine  when  gratings  should  be  fixed  in 

streams; 

(11)  To  regulate  during  the  annual  and  weekly  close 

season  the  use  of  nets  for  fish  other  than  salmon ; 

(12)  To  prohibit  the  use  in  any  inland  water  of  a  net  at 

night. 
The  Salmon  Fishery  Act,  1876,f  has  also  given  power 
to  make  bye-laws: — 

(13)  To  alter  the  period  during  which  it  shall  be  illegal 

to  take  or  kfll  trout  within  any  fishery  district. 
Under  these  powers  the  different  Boards  of  Conservators 
in  EngUnd  and  Wales  have  made  various  bye-laws.     The 
Home  Office,  shortly  after  the  Salmon  Fishery  Act,  1873, 


♦  86  &  37  Vict.  c.  71.  f  80  &  40  Vict.  c.  19,  po«fc,  p.  14. 
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was  passed,  issued  an  official  form  of  specimen  bye4aws  for 
the  guidance  of  Boards  of  Conservators,  and  this  form  has 
been  generally  adopted  throughout  the  different  districts. 


(1)  To  alter  the  commencement  and  termination  of  the 
annual  close  season  as  to  the  whole  or  part  of  the  district, 
so  that  such  close  season,  when  so  altered,  shall  not  be  less 
than  one  hundred  and  fifty-four  days,  for  all  modes  of 
salmon  fishing,  except  with  rod  and  line,  and  shall  not 
commence  later  than  the  first  of  November  in  each  year, 
and  as  regards  fishing  with  rod  and  line,  so  that  such  clode 
season  shall  not  be  less  than  ninety-two  days,  and  shall  not 
commence  later  than  the  first  of  December  in  each  year. 

The  Home  Ofl9ce  form  of  bye-law  mider  this  sob-eectioD  is  as  foUom:— 

'*  1.  Alteration  of  Annual  Close  Season. 

"  The  annnal  dose  season  for  all  modes  of  salmon  fishing  except  with 

rod  and  line  shall  commence  on  the day  of and  tenninste  on 

the day  of both  inclnsiTe ;  and  the  annnal  clon  seatoo  for 

rods  shall  commence  on  the day  of and  terminate  oo  the 

day  of both  inclnsiTe. 

"  Hea?y  penalties  are  imposed  nnder  the  Salmon  Fishery  Acts,  1861* 
1873,  for  the  breach  of  any  of  the  proTisions  relating  to  the  annoal  dose 
season,  as  fixed  by  this  bye-law." 

The  annnal  close  time  has  been  varied  in  the  following  distrids— Atqb 
and  Stonr,  Usk,  Dovey,  Clwyd  and  Elwy,  Conway,  Sdont,  Cleddy,  OgmoR, 
Coqnet,  Kent,  Taw  and  Torridge,  Axe,  Ayon  and  Erme,  Camel,  and  Tif 
and  Ely. 

For  nets,  the  close  season  in  the  Atou  and  Stonr  begins  on  the  15th 
August  and  ends  on  the  1st  Febrnary.  • 

In  the  Usk  district  the  close  season  begins  on  the  1st  day  of  September, 
bnt  has  been  lengthened  by  bye-law  to  the  1st  of  ApriL 

In  the  other  districts  both  die  beginning  and  the  end  is  altered.  On  the 
Bovey  the  close  season  begins  on  the  14th  September  and  ends  on  the  30(h 
April. 

In  the  Clwyd  and  Elwy,  Conway,  Seiont,  Cleddy,  Ogmore,  and  Coquet,  it 
begins  on  the  15th  September  and  ends  respecdTely  on  the  15lh  May,  30tb 
April,  1st  March,  30th  April  and  25th  March. 

In  the  Taw  and  Torridge  the  dose  time  begins  on  the  16th  September 
and  ends  on  the  30th  April. 

In  the  Axe  the  close  time  extends  from  the  20th  September  to  the  SOdi 
April.  On  the  Avon  and  Erme  from  the  20tb  September  to  31st  Msrch. 
On  the  Camel  from  1st  October  to  30th  April. 

In  the  Kent  fishery  district,  in  all  the  district  that  lies  north  of  a  IjiM 
drawn  from  the  ordinary  high  water  mark  at  Uie  south  end  of  Amsdd 
Park  to  the  ordinary  high  water  mark  at  the  south  end  of  Holme  IsUof 
tnd  from  thence  in  a  direction  due  west  to  the  Cartmel  shore,  it  u 
altered  for  nets  only;  and  begins  on  the  15th  Septemb^  and  endsoo  the 
Itt  March.    In  the  part  south  of  that  line  the  dose  Reamn  is  unaltered. 

In  the  Taf  and  Ely  district  the  dose  time  extends  from  the  1st  September 
to  the  80th  Apnl 

In  the  remauing  25  districts,  that  is— Eden,  Lune,  Ribble,  Dee,  Dwyfaeh, 
Teify  and  Qeddy,  Towy,  Ogmore,  Rhymney,  Wye,  SeTem,  Aton  Bnie, 


LAW  OF  SALMON  FISHERIES.  5 

Towejr.  Tamar  and  Fljm,  Dart,  Teign,  Exe,  Ottar,  Fiome,  Kother,  Stoor, 
Trent,  Torkshire,  Eak,  Tees  aod  Tyne,  no  bje-law  has  been  made,  bat  in 
some  of  these  districts  the  dose  time  is  not  that  mentioned  in  the  Act  of 
1861,  bnt  has  been  yaned  bj  the  Secretary  of  State  nnder  the  powers  giyen 
hun  nnder  the  18th  section  (now  repealed)  of  the  Act  of  1861.* 

As  to  rods,  the  close  time  begins  earlier-^Avon  and  Stoojr,  2nd  October 
to  Ist  Febnuuy.  Ends  later ^Usk,  Taf  and  My,  2nd  Norember  to  Ist 
April.  Both  commencement  and  termination  changed --DoTey,  20th 
November  to  30th  April;  Clwyd  and  Elwy,  15th  November  to  15th  Maj; 
Conway,  16th  November  to  dOth  April ;  Seiont,  15th  November  to  1st 
March ;  Cleddy,  2l8t  November  to  15th  March ;  Ogmore,  1st  November  to 
aOth  March^,  Coqnet,  15th  November  to  25th  March;  Taw  and  Torridge, 
1 6tii  November  to  Slst  March ;  Axe,  20th  November  to  30th  April;  Avon  and 
Enne,  2lBt  November  to  8lBi  Maicbj  Gamd,  15th  November  to  80th  ApnL 

(2)  To  alter  the  commencement  and  termination  of 
the  weekly  close  seasoi^  as  to  the  whole  or  part  of  a 
district,  so  that  such  season  shall  not  commence  before 
six  o'clock  on  Friday  afternoon,  and  not  terminate  earlier 
than  midnight  on  the  Sunday  following,  nor  continue 
later  than  twelve  o'clock  on  the  following  Monday  at 
noon,  such  weekly  close  time  in  no  case  to  exceed  forty- 
eight  hours. 

The  following  is  the  Home  Office  form  of  bye-law  nnder  this  snb- 
aection: — 

*'  2.  Alteration  of  Weekly  Close  Season. 

**  The  weAly  close  season  shall  commence  at  —  o'clock  on  — 
and  terminate  at o'clock  on  ' 

'*  Heavy  penalties  are  imposed  by  the  Salmon  Fishery  Acts,  1861—1873, 
for  the  breach  of  any  of  the  provisions  relating  to  the  weekly  dose  season 
aa  fixed  by  this  bye-law.'* 

In  the  following  districts,  in  porsnance  of  this  power,  the  weekly  close 
season  has  been  varied — Taw  and  Torridge,  Lnne,  Elibble,  Rother,  Teign, 
Avon  and  Stonr,  Usk,  Dee,  Eden»  Taf  and  Ely.  In  all  cases,  except  the 
Dee  and  the  Eden,  the  same  time  applies  thronghont  the  district;  thore  the 
weekly  close  time  is  different  in  different  parts  of  the  district 

The  weekly  close  time  as  varied  is  as  follows : — On  the  Taw  and  Torridge, 
midnight  Friday  to  midnight  Sunday.  On  the  Lnne,  Kibble,  Rother  and 
Teign,  6  A.M.  Saturday  to  6  A.M.  Monday;  Avon  and  Stonr,  Usk,  and  Taf 
and  Ely,  noon  Saturday  to  noon  Monday.  In  the  Dee,  below  Chester 
Weir,  midnight  Friday  to  midnight  Snnday;  above  Chester  Weir,  noon 
Satm^ay  to  noon  Monday.  In  the  Eden,  from  the  Public  Water  to 
North  British  Railway  Bridge,  6  A.M.  Saturday  to  6  A.M.  Monday.  All 
other  parts  of  district,  noon  Saturday  to  noon  Monday. 

(3)  To  determine  the  length,  size,  and  description  of 
nets,  and  the  manner  of  using  the  same  (not  being  fixed 
engines)  for  taking  sahnon:  Provided  that  no  bye-law 
made  under  the  authority  of  this  section  shall  Emit  the 
length  of  a  hang  net,  or  limit  the  length  of  a  draft  net,  so 
as  to  be  less  than  two  hundred  yards. 

*  See  ante,  p.  185. 
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The  Home  Office  form  of  bye-law  nnder  this  Metkm  is  as  foUom:— 

«  8.  Kindt  of  Netg  that  wmp  he  UmfMg  rued, 

**(«.)  No  person  shall  use  sny  net  for  taking  salmoD,  exoq»t  ss  foU 
tows: — 

**  (&.)  Soch  nets  shsll  not,  when  measured  wet,  exceed  — —  yards  in 

length,  and yards  in  depth. 

^  (0.)  The  manner  of  nsing  snch  nets  shall  be  as  follows: — 

^  Any  person  offending  against  this  bye-law  shall  be  liable,  for  each 
offence,  to  a  penalty  not  excMding  five  poonds." 

The  following  ten  districts  have  made  bye-laws  under  this  eection:— 
Aze;  Coqnet;  Dee;  Ogmore;  Ribble;  Tees;  Usk;  Wye;  Yorkshire;  Tsf 
and  Ely.  In  these  districts  only  the  nets  mentioned  may  be  used  sod 
cply  need  in  the  way  specified. 

Aze. — Draft  or  seine  net,  with  or  without  armonr. 

Coquet.— Draft  net  or  hang  net,  to  be  nsed,  with  or  without  a  boat,  by 
any  number  of  men  not  exceeding  three. 

Dee.— Draft  nets  and  coracle  nets  of  legal  construction. — ^Draft  nets  not 
to  exceed  200  yards  in  length,  and  coracle  nets  not  to  exceed  16  yards  ia 
length. 

Oomobe.— Draft  nets,  not  exceeding  200  yards  in  length,  messnred 
when  wet 

Ribble.— Draft,  or  drift,  or  hang  nets,  consisting  of  a  single  diset, 
without  armonr,  to  be  always  kept  in  motion,  and  not  to  remain  iks- 
tionary. — Haaf  nets,  not  exceeding  six  yards  in  length,  measured  when  wet 

Tees.— Draft  nets,  hang  nets,  pole  or  rake  nets,  and  coracle  nets. 

Usk.— Beating  nets,  armed  on  one  or  both  sides,  not  exceeding  80  ysrdi 
in  length,  to  be  used  by  extending  the  net  from  a  point  at  or  near  one  bank 
of  the  river  to  another  point  at  or  near  the  same  bank,  and  by  drinng 
therein  the  fish  which  may  hare  been  thereby  endoaed. 

Wte.— The  length  of  any  beating  net  in  use  for  taking  salmon  withia 
the  Wye  fishery  &trict  shall  not  exceed  80  Tarda,  measured  when  weC 
and  the  manner  of  using  any  beating  net  shall  be  as  follows,  namely,  by 
extending  the  same  from  a  point  at  or  near  one  buik  of  the  river  to  aootbcr 

Eoint  at  or  near  the  same  bank,  and  by  driving  therein  the  fish  which  may 
ave  been  so  enclosed. 

Toekbhibe.— Drift  nets,  draft  or  seine  nets,  and  beating  nets.~Draft 
or  seine  nets,  and  beating  nets,  shall  not  exceed  400  yards  in  length, 
measured  when  wet  Such  nets  shall  be  used  in  the  manner  in  which  tber 
are  ordinarily  used,  and  shall  not  be  fixed  either  to  the  bank  or  sboie,  or 
by  anchoring  the  boat  from  which  they  are  worked.  Drift  nets  to  be 
fastened  to  a  boat,  and  to  be  allowed  to  drift  or  float  with  the  tide.  Draft 
nets  to  be  shot  from  a  coble  or  boat  starting  from  the  shore  or  bank  of  the 
river  across  or  partly  across  the  river  and  then  home,  or  drawn  unto  tbe 
bank  from  which  they  are  started. 

Taf  and  Ely. — Draft  nets  not  exceeding  200  yards  in  length. 

In  the  other  districts  any  net,  not  a  fixed  engine,  with  a  le^  mesh,  017 
be  used  in  any  way  so  long  as  it  is  not  fixed,  or  used  so  as  to  be  practical]/ 
fixed,  or  does  not  mfringe  tbe  14th  section  of  the  Act  of  1873.* 

(4)  To  determine  the  minimum  size  of  the  mesh  of 
nets  for  catching  salmon  that  shall  be  lawfully  used  within 
the  district,  so  Siat  such  mesh  shall  not  be  less  than  one 
and  a  half  inch  from  knot  to  knot,  and  so  that  no  persoa 

*  See  ante,  p.  452f. 
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diaU  be  compelled  to  uBe  a  mesh  larger  than  two  and  a 
half  inches,  measured  when  wet 

The  Home  Office  fonn  of  bye-law  is  as  follows  :— 

<<  4.  Size  of  MetK 

*  The  minimaTn  size  of  the  mesh  of  nets  for  catching  salmon  that  may 

be  lawfully  used  shall,  when  the  nets  are  measoied  wet,  be inches  , 

from  knot  to  knot,  or  ^'  inches  round. 

"  Any  person  nsing  a  net  in  contravention  of  this  bye-law  shall  beliable} 
for  each  offence,  to  a  penalty  not  exceeding  fiye  ponnds." 

A  bye-law  under  this  sub-section  has  been  adopted  in  the  following  ten 
districts:— Atou  and  Erme;  Axe;  Camel;  Cleddy;  Coquet;  Eden;  K^it; 
Ogmore;  Towy;  Usk. 

(1)  In  the  whole  of  the  undermentioned  districts  at  all  times  of  the 
Tear  the  minimum  legal  mesh  of  nets  is  one  inch  and  a  half  from  knot  to 
■knot: — Cleddy;  Ogmore;  Usk;  Camel;  Axe;  and  Coquet. 

(2)  In  Uie  whole  of  the  Towy  district  a  mesh  of  one  and  a  half  inches  is 
the  minimum  legal  mesh  that  may  be  used  between  the  I6th  June  and  the 
18th  August 

In  the  whole  of  the  Eden  fishery  district  a  mesh  of  one  and  three  quarter 
inches  is  the  legal  minimum  mesh  that  may  be  used  between  the  15th  of 
'May  and  the  1 6di  day  of  July  inclusive. 

(3)  In  the  Avon  and  Erme  district,  in  the  tidal  parts  of  the  district,  a 
minimum  mesh  of  one  inch  and  a  half  may  be  legally  used  during  Uie 
whole  season. 

In  the  non-tidal  parts  of  the  Avon  a  minimum  mesh  of  one  and  a  half 
inches  may  be  legally  used  between  the  16th  of  June  and  the  14tb  of 
August. 

In  the  Kent  fisheiy  district  a  minimum  mesh  of  one  and  a  half  inches 
may  be  used  in  all  parts  thereof,  except  in  that  portion  of  the  district  that 
lies  north  of  a  line  drawn  from  the  ordinary  high  water  mark  at  the  south 
end  of  Amside  Park  to  the  ordinary  high  water  mark  at  the  south  end  of 
Holme  Island,  and  from  thence  in  direction  due  west  to  the  Cartmel  shore, 
and  which  includes  the  riters  Kent,  Bala,  Winster  and  their  tributaries. 

(5)  To  determine  the  form  of  licence  and  the  manner 
in  which  licences  shall  be  issued,  provided  that  different 
forms  be  used  for  licences  for  fishing  in  public  or  common 
and  in  private  fisheries. 

The  bye-law  and  the  Home  Office  form  of  licence  are  as  follows  :*- 

"  Licences  for  catching  salmon  under  the  Salmon  Fishery  Acts,  1861— 

1873,  shall  be  issued  to  any  person  applying  to ^  and  paying  the 

proper  duty. 

**  Such  licences  will  be  of  the  following  kinds : — 
*'A.  Licence  to  fish  in  public  or  common  waters  with  moteable 

instruments. 
'<  B.  Licence  to  fish  in  private  waters  with  moTcable  instruments. 
"  C.  Licence  to  fish  in  prirate  waters  with  fixed  instruments. 
"  D.  Licence  to  fish  wiui  rod  and  line. 

'<  R  General  licence  to  fish  within  a  private  fisheiy  where  the  exclusive 
right  of  fishing  for  salmon  is  claimed. 
*^  Such  licences  shall  be  in  the  forms  annexed  to  these  bye-laws.' 
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A  bye-lAW  ondtt  this  flob-fledkn  htm  been  made  m  the  foUowlo^  Vtixtf 
diBtricts : — 

Avon  and  Erme ;  Avon  and  Stonr ;  Axe ;  Oamd;  CSIeddr;  CAwjd  and 
Elwy;  Ckiqaet;  Dart;  Dee;  Dovey;  Dwyfach;  Eden;  Kent;  Lane; 
Ogmore ;  Kibble ;  Botber ;  Severn ;  Taw  and  Tcnridge ;  Tees ;  Teify  and 
Ayron;  Teign;  Towj;  Trent;  Tyne;  Uski  Wye;  Yorkabire;  Eik  (Tod- 
flhire);  Taf  and  Elj. 

(6)  To  vary  the  rate  of  licence  duir  in  different  parts 
of  the  district^  in  respect  of  die  length  or  size  of  the  net 
used,  so  that  snch  duty  shall  not  exceed  the  sum  men- 
tioned in  the  third  schedule  to  the  Salmon  Fishery  Act» 
1873.* 

No  form  of  b je-law  under  tMi  bead  baa  been  iasned  bj  tlie  Host  OAee, 
«nd  no  district  baa  made  anj  aocb  bye^law;  tbe  alteratioiis  in  tbe  latt  of 
licence  dnty  when  made  bavmg  been  made  under  tbe  2Gtb  aectiaB  of  tbe 
Saknon  Fisbecy  Act»  ISrS.f 

(7)  To  determine  what  marks,  labels  or  numbers  shall 
be  attached  to  licensed  nets,  or  painted  upon  or  affixed  to 
boats,  coracles  or  other  vessels  used  in  fishing. 

T^  Home  Office  bje-law  is  as  followa :— > 

**  7.  ywnUferinff  of  Lieenees,  yittf  and  Boait, 

'<Eacb  licence  for  a  net  shall  be  distingnisbed  bj  a  number,  and  ach 
number  shall  be  attached  hj  a  label  to  the  net  when  used  in  pnnoanoe  of 
snch  licence,  and  shall  be  conspicuously  painted,  as  hereinafter  described, 
upon  the  boat,  coracle  or  other  vessel  in  connection  with  which  each  net  ii 
nsed. 

"  Snch  number  shall  be  painted  on  tbe  outside  of  the  boat,  oorade  or 
other  vessel,  near  the  centre  of  the  gunwale  on  each  aide  in  white  figues 
of  not  less  than  rix  inches  high  on  a  black  ground. 

'*  Any  person  offending  against  this  bye-law  shall  be  liable  for  escb 
offence  to  a  penalty  not  exceeding  five  pounds.*' 

The  following  districts  have  adopted  this  bye-law: — 

Avon  and  Erme;  Avon  and  Stour;  Axe;  Camel;  Clywd  and  Bvy: 
Coquet;  Dart;  Bee;  Eden;  Kent;  Lune;  Itibble;  Botber;  Seveni;  Tbw 
and  Torridge;  Tees;  Teify  and  Ayron;  Teign ;  Towy;  Tjmei  Uik; 
Wye  ;  Yorkshire;  Esk  (Y(N-kshire). 

(8)  To  prohibit  the  use  of  nets  within  a  certaui  dis- 
tance of  the  mouth  of  any  river,  and  of  the  point  of  con- 
fluence of  rivers  in  any  part  of  the  district  (not  being  s 
several  fishery),  and  to  erect  and  fix  posts,  buoys,  and 
landmarks  to  indicate  such  distances  reflectively. 

The  Hone  Office  form  is  the  following:— 

<*  8.  Prohibition  of  NeU  near  JUonth  i^Biver. 

<*  The  use  of  nets  within  the  distance  of yards  from  the  nootb 

of  tbe  river [or  from  the  confluence  of  the  riTer witfathg 

rirer  ]»  which  distance  is  indicated  by  anchored  bnoys^  is  hoe^f 

prohibited. 

•  See  ante,  p.  476.  f  See  ante»  p.  467. 
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**  Any  penop  acting  in  oontrayention  of  this  bye-law  shall  be  liable  for 
each  offence  to  a  penalty  not  exceeding  fiye  pounds." 

Only  two  districts,  the  Dorey  and  the  Tyne,  haye  made  bye-laws  under 
this  snb-section.    Snch  bye-laws  are  as  follows : — 

In  the  DovBT— The  nse  of  nets  at  the  mouth  of  the  rirer  Dysyni  or  on 
the  foreshore  within  800  yards  on  the  Towyn  side  thereof,  which  distance 
is  indicated  by  six  stakes  numbered  respectively  1,  2,  3,  4,  6,  6,  driven  into 
such  foreshore  at  ordinary  spring  tide  high  and  low-water  marks,  and  at 
equal  intervening  distances,  is  hereby  prohibited. 

In  the  Ttne — The  nse  of  nets  is  hereby  prohibited  in  all  those  parts  of 
the  sea  (in  which  there  is  a  public  or  common  right  of  fishery)  extending 
coastwise  from  a  post  coloiured  red  on  Sharpness  Point  to  a  post  coloured 
bine  on  the  Trow  Kocks,  and  bounded  seawards  as  follows  :~FirBt,  by  an 
imaginary  straight  line  from  the  said  post  coloured  red  on  Sharpness  Point 
to  the  Trinity  buoy  coloured  red  near  the  extreme  end  of  the  north  pier  of 
the  mouth  of  the  river  Tyne,  then  by  an  imaginary  straight  line  from  the 
said  red  buoy  to  the  Trinity  buoy  coloured  black  near  the  extreme-  end  of 
the  pouth  pier  at  the  mouth  of  the  river  Tyne;  then  by  an  imaginary 
straight  line  from  the  said  black  buoy  to  the  said  post  coloured  blue  on  the 
Trow  Bocks. 

For  the  purposes  of  this  bye-law,  the  water  between  the  said  piers  shall 
be  deemed  to  be  sea. 

(9)  To  determine  the  time  during  which  it  shall  be 
lawful  to  use  a  gaff  in  connection  with  a  rod  and  line. 

The  Home  Office  form  is  the  following  :— 

"9.  UseofOaff, 

**  It  shall  not  be  lawful  to  use  a  gaff  in  connection  with  a  rod  and  line 

except  between  the  — —  day  of  — ^  and  the day  of  — — 

following,  -both  inclusire. 

**  Any  person  acting  in  contravention  of  this  bye-law  shall  be  liable  for 
each  offence  to  a  penalty  not  exceeding  five  pounds." 

Fifteen  districts— Camel;  Conway;  Dart;  Dovey;  Eden;  Kent;  Kibble; 
Seiont;  Taf  and  Ely;  Taw  and  Torridge;  Teign;  Teify  and  Ayron;  Usk; 
Wye  and  Yorkshire — ^have  adopted  a  bye-law  as  to  this.  And  in  such 
districts  gaffs,  as  auxiliary  to  angling,  can  only  be  used  between  the 
following  days : — ^Eden,  from  Ist  July  to  1st  November ;  Kent,  2nd  June 
to  3lst  October;  Kibble,  1st  May  to  16th  November;  Conway,  80th  April 
to  81st  October;  Seiont,  1st  March  to  Ist  November;  Dovey,  Slst  May  to 
20th  October;  Teify  and  Avron,  1st  April  to  I5th  October;  Usk,  1st  May 
to  1st  November;  Wye,  Ist  May  to  Ist  September;  Taw  and  Torridge,  1st 
June  to  16th  October;  Camel,  Ist  May  to  30th  September;  Dart,  2nd  April 
to  Slst  October;  Teign,  1st  March  to  1st  September;  Yorkshire,  1st  May 
to  1st  November;  Taf  and  Ely,  1st  June  to  Ist  November. 

In  other  districts  they  can  be  used  as  auxiliary  to  angling  at  any  time. 

(10)  To  determine  when  gratings  shall  be  placed  during 
certain  times  of  the  year  across  the  head  and  tail  race  of 
mills  and  across  any  artificial  channel,  so,  however,  as  not 
to  diminish  the  supply  of  water  to  any  mill,  nor  to  interfere 
Mrith  the  passage  of  vessels  or  otherwise  injure  any  inland 
navigation  or  lock,  but  so  that  the  provisions  of  the 

A  5 
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thirteenA  flectkyn  of  the  Salmon  FiAery  Act,  1861/  dull 
not  be  affected. 

No  form  of  bye-law  has  been  issned  by  tbe  Home  Office  under  thii  nb- 
lection,  but  three  districtBy  Camel,  Serem  and  Usk,  have  adq[>ted  bye-lavs 
as  to  it 

Camxl.— The  prmtings  piorided  by  the  GonaeiratoiB  to  beplaoed  aeroa 
the  tail  races  of  mills  and  artificial  channels  shall  be  placed  acrcMi  neh 
tail  races  from  1st  Jane  to  30th  April,  both  inclosiTe. 

Seyxrn."  All  gratings  placed  in  poraoance  of  the  Salmon  Fisheiy  Aet, 
1878,  across  the  head  race  of  any  mul  or  acroes  any  artificial  channel  for 
Gonreying  water  for  any  pnrpooe  from  a  rirer  at  or  near  the  point  o{ 
divergence  from  snch  river,  shall  be  kept  shnt  from  the  1st  day  of  Jsddiit 
to  the  1st  day  of  Jnne,  both  inclnsiye,  and  across  the  tail  race  of  any  ndu 
or  other  artificial  channel  as  aforesaid,  at  or  near  the  point  of  entzy  into 
snch  river,  from  the  1st  day  of  September  to  the  Slst  day  of  December, 
both  inclnsive. 

UsK. — ^In  that  portion  of  the  river  Usk  which  lies  above  Lode  Bridge, 
near  Breono,  and  in  all  the  tributaries  therato  which  fall  into  it  abofe  thtt 
point,  all  gratings  erected  under  the  provisions  of  the  Salmon  Fishery  Act, 
1873,  across  the  head  race  of  mills,  or  across  any  artificial  channel,  ihsll 
be  so  placed  from  the  15th  day  of  November  to  the  81st  day  of  lfsrch« 
both  inclnsive,  and  in  that  portion  of  the  river  Usk  which  lies  below  the 
said  Lock  Bridge,  and  in  all  the  tributaries  thereof  which  fall  into  it  below 
that  point,  all  such  gratings  shall  be  so  placed  from  the  Ist  day  of  December 
to  the  16Ui  day.  of  May,  both  indnaive. 

(11)  To  regulate  during  the  annual  and  weekly  dose 
seasons  the  use  within  any  river  of  nets  for  fish  other  than 
salmon,  when  such  use  at  such  times  is  prejudicial  to  the 
salmon  fisheries :  Provided  that  nothing  m  this  sub-section 
contained  shall  authorize  anything  to  be  done  which  shall 
affect  any  part  of  any  river  in  which  part  there  is  a  several 
right  of  fishery,  or  any  river  or  part  of  any  river  where  the 
breadth  at  low  water  is  greater  than  six  miles. 

The  Home  Office  bye-law  nnder  this  snb-secUon  is  as  follows:^ 

"  11.  Prohibition  of  MU  for  other  lUh  than  Salmon  dmrin^  AmMul 

and  Weekly  Clote  Seaeom. 

**  Dnring  the  annual  and  weekly  close  seasons,  nets  for  any  fish  other  tium 
salmon  shall  not  be  need,  except  in  accordance  with  tibe  following  coo- 
ditions: — 

"  Any  person  acting  in  contravention  of  this  bye-law  shall  be  liable,  for 
each  offence,  to  a  penalty  not  exceeding  five  ponnds. 

"  This  bje-law  does  not  apply  to  any  part  of  tha  dislriet  where  there  is 
a  several  nght  of  fishery,  or  to  any  part  of  the  river  where  the  breadth  st 
low  water  is  greater  than  six  miles." 

Three  districts,  flie  Avon  and  Stonr,  Dee  and  the  Severn,  have  msde 
bye-laws  nnder  it. 

Avon  and  Stour.— Dnring  the  weekly  dose  season,  nets  for  other  ^ 
than  salmon  shall  not  be  nsed'of  a  mesh  smaller  tb^t  ^^x  used  tx  cstobiog 
salmon. 


See  ante,  p.  414. 
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Des. — ^During  the  annual  cloM  season  no  nets  for  catching  or  taking 
anj  fish  other  than  salmon  shall  be  need  except  draft  nets  and  trawl  net^ 
and  daring  the  weekly  close  season  no  nets  for  anj  other  fish  than  salmon 
shall  be  nsed  except  trawl  nets. 

Sbysbn.— Dnnng  the  annual  close  season  all  lampem  wheels  set  on  or 
within  twenty  yards  of  any  weir  shall  be  cross-prowed. 

Between  sanset  on  Satuirday  and  six  o'clock  on  Monday  morning,  daring 
the  annnal  and  weekly  close  seasons,  no  nets  shall  be  nsed  for  the  taking  of 
shrimps  in  the  estnary  of  the  river  Seyem. 

Daring  the  annnal  close  season  no  net  of  any  description,  except  fixed 
nets  for  catching  eels  and  sprats,  and  landing  nets  nsed  in  connection  with 
a  rod  and  line,  shall  be  nsed  in  the  night  time ;  that  is  to  say,  between  the 
expiration  of  the  first  honr  after  sanset  and  the  last  hoar  before  sanrise.* 

(12)  To  prohibit  the  use  in  any  inland  water  of  any 
net,  except  a  landing-net  or  a  net  for  taking  eels,  between 
the  expiration  of  the  first  hour  after  sunset  and  the  last 
hour  before  sunrise. 

The  Home  Ofiice  bye-law  is  the  following : — 

"  12.  ^ets  net  to  be  tued  in  the  Night  Time. 

"Between  the  expiration  of  the  first  hoar  after  sanset  and  the  com- 
mencement of  the  last  honr  before  sanrise,  no  person  shall  nse  any  net  in 
any  inland  waters  except  a  landing-net  or  a  net  for  taking  eels. 

"  Any  person  acting  in  contravention  of  this  bye-law  shall  be  liable,  for 
each  offence,  to  a  pezialty  not  exceeding  five  pounds." 

Fifteen  districts,  Avon  and  Erme,  Avon  and  Stonr,  Axe,  Cleddy, 
Clwyd  and  Elwy,  Coquet,  Dee,  Kent,  Ogmore,  Rotber,  Taw  and  Torridge, 
Teign,  Usk,  Tat  and  Ely,  and  Yorkshire,  have  made  bye-laws  prohibiting 
night  netting  thronghoot  their  districts  in  inland  waters;  and  one  district, 
the  Severn,  has  made  a  bye-law  prohibiting  night  netting  in  so  mnch  of 
their  district  as  lies  aboTe  Diglis  Weir  on  the  Severn,  and  in  the  river 
Teme  and  its  tributaries. 

(13)  To  alter  the  period  during  which  it  shall  be  illegal 
to  take  or  kill  trout  within  any  fishery  district,  or  in  any 
portion  of  a  fishery  district,  so  that  the  period  within 
which  trout  may  not  be  taken  or  killed  shall  not  com- 
mence earlier  than  the  second  day  of  September  nor  later 
than  the  second  day  of  November  in  each  year,  and  shall 
not  be  less  than  one  hundred  aiid  twenty-three  days. 

This  is  under  the  Act  of  1876,  39  &  40  Vict  c.  34.t  No  form  of  bye-law 
has  been  issued  as  to  it    The  following  form  may  be  nsed: — 

"AUeratidm  of  Period  during  which  it  w  Illegal  to  tahe  Ih^out, 

"In  the  fishery  district  [^or  in  so  much  of  the  fisheiy  district  ta(here 
define  limitey]^  the  period  during  which  it  shall  be  illegal  to  take  trout 

shall  be  between  the  — ^^  day  of and  the  — ^—  day  of  ■ 

following,  both  inclusive. 

*'Any  person  acting  in  contravention  of  this  bye-law  shall  be  liable,  for 
each  offence,  to  a  penalty  not  exceeding  five  pounds." 

^■*i—  ■  ■  ■  ■         ■■■■  .»■■■■■■■■  ■.^■■■»»  -■ 

•  These  bye-laws  do  not  apply  to  any  part  of  the  district  where  there  is 
a  several  right  of  fisheiy,  nor  to  any  part  of  the  river  where  the  breadth  at 
low  water  is  greater  than  six  miles. 

t  See  post,  p.  14. 
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In  the  last  teanon  of  Parliament  two  acts  were  passed  on  the  sahject  of 
salmon  fisheries.  The  one,  89  &  40  Vict,  c  19,  giving  to  Board  of 
Conservators  the  power  to  make  bye-laws  as  to  varying  the  time  for  the 
capture  of  troat;  the  other,  89  &  40  Vict  c.  84,  repealing  so  mnch'  of  the 
Salmon  Fishery  Act,  1873,  as  prohibited  taking  elvers  or  the  fry  of  eels, 
and  making  tlie  capture  and  sale  of  elvers  an  oSence  in  the  Severn  fishery 
district  alone. 

These  acts  are  as  follows:— 

39  &  40  Vicrr.  Cap.  19. 
An  Act  to  amend  the  Law  relating  to  Salmon  Fisheries  in  England  and 
Walea.  [27th  June,  1876.] 

Whereas  it  is  expedient  to  amend  the  laws  relating  to  salmon  fisheries 
in  England  and  Wales: 

Be  it  therefore  enacted  by  the  Qaeen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  Short  TMleJ]  This  act  may  be  cited  for  all  purposes  as  the  Salmon 
Fishery  Act,  1876;  and  this  act  and  the  Salmon  Fishery  Acts,  1861, 1865, 
and  1873,  may  be  cited  together  as  the  Salmon  Fishery  Acts,  1861  to 
1876. 

2.  Congtmetion  of  Act^  This  act,  so  far  as  is  consistent  with  the  tenor 
thereof,  shall  be  read  as  one  with  the  Salmon  Fishery  Acts,  1861,  1865 
and  1878. 

3.  Commeneement  of  Act."]  This  act  shall  not  come  into  0{>eration 
until  the  first  day  of  September,  one  thousand  eight  hundred  and  seventy- 
six,  which  date  is  hereinafter  referred  to  as  the  commencement  of 
this  act  / 

4.  Board  of  Conservators  may  mako  Bye-laws  as  to  lime  for  kiUing 
Trout."]  Subject  to  the  provisions  contained  in  sections  thirty-nine, 
forty,  forty-one,  forty-two,  forty-three,  forty-four  and  forty-five  of  the 
Salmon  Fishery  Act,  1873,  for  the  making,  confirming,  publishing  and 
proving  of  bye-laws,  a  Board  of  Conservators  may,  at  any  time  after  the 
commencement  of  this  act,  make  a  bye-law  and  alter  the  same  from  time 
to  time  for  the  following  purpose;  (that  is  to  say,) 

To  alter  the  period  during  which  it  shall  be  illegal  to  take  or  kill  trout 
within  any  fishery  district,  or  in  any  portion  of  a  fishery  district,  so 
that  the  period  within  which  trout  may  not  be  taken  or  killed  ^all  not 
commence  earlier  than  the  second  day  of  September  nor  later  than  the 
second  day  of  November  in  each  year,  and  shall  not  be  less  than  x>ne 
hundred  and  twenty-three  days; 
and  the  said  Board  may  by  any  such  bye-law  impose  a  penalty  not  exceed- 
ing five  pounds  for  each  offence  against  such  bye-law,  and  such  penalties 
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shaH  be  reoOTei«d  and  applied  in  manner  provided  in  and  bj  the  Salmon 

Fishery  Act,  1873. 

It  will  be  Been  that  nnder  this  act  there  is  no  power  to  revoke  a  bye-law 
once  made.  The  parts  of  the  Salmon  Fishery  Act,  1873,  incorporated  are 
only  those  for  making,  confirming,  publishing  and  proving  the  bye-laws ; 
the  power  of  revoking  seems  expremly  to  be  omitted.  There  is  also' no 
power  to  allow  the  sale  of  any  tront  dnring  the  extended  time  at  which  it 
may  be  lawfnl  to  take  them.  It  is  also  extremely  donbtfol  if  there 
is  power  to  extend  the  time  daring  wUch  it  is  lawfnl  to  take  char. 


89  &  40  ViOT.  Cap.  84. 
An  Act  to  amend  the  Law  relatiDg  to  Elver  Fishing.     [24th  Jnly,  1876.] 

Whereas  by  the  fifteenth  section  of  the  Salmon  Fishery  Act,  1878,  it 
was  enacted  that  "no  person  between  the  first  day  of  Jannary  and  the 
twenty-fourth  day  of  June,  inclusive,  shall  hang,  fix  or  use  in  any  salmon 
river  any  baskets,  nets,  traps  or  devices  for  catching  eels  or  the  fiT*  of  eels:" 
And  whereas  it  is  expedient  to  amend  the  law  relating  to  elver  fishing : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
^th  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
O)mmon8,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1  Jiep^al  of  Part  qflBth  S^ion  of  36  ^  37  Vict,  o,  71.]  From  and 
«fter  the  passing  of  this  act,  so  mnch  of  the  fifteenth  section  of  the  Salmon 
Fisheiy  Act,  1873,  as  prohibits  the  taking  of  elvers  or  the  fry  of  eehi  shall 
be  and  the  same  is  hereby  repealed. 

S.  CloteP&riodforJ5lveriintheRiwr86ffernFUkeryIHitri^     With 
respect  to  the  River  Severn  Fisheiy  District  the  period  between  the  first 
day  of  Jannary  and  the  last  day  of  February,  inclusive,  and  the  period 
between  the  twenty-sixth  day  of  April  and  the  twenty-fourth  day  of  June^ 
inclusive,  ehall  eadi  be  a  close  period  for  elvers  or  the  fry  of  eels,  and  the 
following  provisions  shall  apply : — 
(«.)  Any  person  who,  during  either  of  the  said  dose  periods,  shall  take 
or  use  any  instrument  for  taking  in  the  River  Severn  Fishery 
District  elvers  or  the  fry  of  eels  shall,  on  summary  conriction 
before  two  jnstioes,  be  liable  to  a  penalty  not  exceeding  twenty 
shillings. 
(5.)  Any  person  who,  during  either  of  the  said  dose  periods,  shall  sell 
or  have  in  his  possession  for  sale  elvers  or  the  fry  of  eels  within 
the  hundreds  of  Kiftagate,  Deerhnrst,  Dndstone  and  Kings  Barton, 
Berkeley,   Dnchy  of   Lancaster,  Westbnry,  Westminster,  and 
Tewkesbury,  in  the  county  of  Gloucester,  shal],  on  summary  con- 
riction before  two  justices,  be  liable  to  a  penalty  not  exceeding 
twenty  shillings,  nnleas  he  satisfies  the  court  before  whom  he  is 
charged  that  such  elvers  or  the  fry  of  eds  were  not  taken  within 
the  Severn  Fishery  District. 
For  the  purposes  of  this  act  the  River  Severn  Fishery  District  shall 
mean  and  include  the  River  Severn  Fishery  District  as  defined  by  the 
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certificate  of  one  of  her  Majesty's  principal  flecretaries  of  state,  dated 
18Ui  January,  1866. 

It  would  seem  doabtfol  if  the  Severn  Board  are  entitled  to  the  penalties 
under  this  act  Under  the  Act  of  1873,  the  penalties  were  ezpressly  g^ven 
to  them,  bat  there  is  no  similar  provision  here. 

An  important  point  upon  the  constmction  of  the  Salmon  IHshery  Act, 
1861,  was  decided  by  the  Divisional  Coort  of  Appeal  from  inferior  conrts  in 
January,  1876,  in  the  case  of  Rnther  v.  Barrit  (L.  B.,  1  Ex.  Div.  97; 
33  L.  T.,  N.  S.  826;  46  L.  J.,  M.  C.  103 ;  40  J.  P.  86):  it  was  there 
held  that  if  a  person  Jukes  for  salmon  daring  the  weekly  close  season 
he  forfeits  the  net  or  moveable  instrnment  wi^  which  he  fishes,  whether 
he  actually  takes  a  salmon  or  not ;  the  actual  taking  a  salmon  not  being 
a  condition  precedent  to  the  forfeiture. 

The  case  of  Ikfdd  v.  Armour,  cited  ante,  p.  216,  as  unreported,  will  be 
f  oand  reported  in  31  J.  P.  773. 


In  order  to  enable  Boards  of  Conservators  more  effectually  to  carry  out 
the  provisions  of  the  49th  and  60th  sections  of  the  Salmon  Fishery  Act,  1873, 
as  to  the  compulsory  purchase  of  weirs  and  land  for  fish  passes,  the  Home 
Office  have  issued  instructions  to  the  different  Boards,  a  copy  of  which  ia 
added  :^ 

Memorandum,  1876.     Salmon  Fishery  Act,  1873. 

Mome  Office  Regulatiotu  for  the  guidance  of  Boards  of  Conservators 
applying  for  Provisional  Orders  under  Sections  49  and  60  qf  the 
»  Salmon  Fishery  Act,  1873. 

*  Ist  General  Principles  on  which  Applications  for  the  Compulsory  Pur- 

chase of  Weirs,  Dams,  Fishmg  Milldams,  Fixed  Engines,  or 
Artificial  Obstructions,  and  Premises  used  in  connection  there- 
with, will  be  entertained  by  the  Secretaiy  of  State.  (Salmon 
Fishery  Act,  1878,  s.  49.)  ♦ 

f  Ko  application  for  the  compulsory  purchase  of  any  weir,  &c,  will  be 

entertained  by  the  Home  Office  unless  such  weir,  &c.,  is  situate  in  a  river 
frequented  by  salmon,  and  hinders  the  passage  of  salmon  up  or  down  such 
river. 

*  No  application  for  the  compulsory  purchase  of  a  weir,  &c.,  connected  with 
a  mill  affording  employment  to  a  considerable  number  of  persons,  or  pro- 

(  dncing  a  high  rental,  will  be  entertained  by  the  Home  Office  unless  there  is 

«  a  reasonable  probability  that,  either  by  the  application  of  steam  power  or 

by  some  other  means,  the  employment  afforded  by  the  mill,  and  its  letting 
value,  may  be  maintained. 

No  application  for  the  compulsory  purchase  of  a  weir,  ftc,  will  be  enter- 
tained by  the  Home  Office  unless  the  Board  of  Conservators  has  previously 
offered  to  purchase  such  weir,  &c,  by  agreement,  and  either  (1 )  the  owner 
has  been  unable  or  unwilling  to  treat ;  or  (2)  the  Board  and  the  owner 
thereof  have  been  unable  to  agree  as  to  the  price  to  be  paid  for  it. 

No  application  will  be  entertained  by  the  Home  Offic-e  for  the  compulsory 
purchase  of  any  weir  constructed  under  any  Act  of  Parliament  for  the  pur- 
pose of  improving  the  navigation  of  any  river  or  of  supplying  any  town 
with  water. 

*  See  ante,  p.  469. 
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2od.  General  Principles  on  which  AppUcationB  for  the  Compnlmry  Pnr^ 
chase  of  Land  for  the  parpose  of  constmcting  Fish-Pasaes  will 
be  entertained  by  the  Secretary  of  State.    (Salmon  Fisheiy  Act, 
1878,  8.  60.)« 
Ko  application  for  the  oompnlsory  pnrchi^  of  any  land  will  be  enter- 
tained by  the  Home  Office  unless  (1)  snob  land  is  immediately  adjacent  to 
a  weir,  Sec,  sitnate  in  a  river  frequented  by  salmon,  which  weir,  &c.  hinders 
the  passage  of  salmon  np  or  down  snch  rirer ;  and  (2)  there  are  reasons  for 
believing  that  a  fish-pass  cannot  conveniently  or  successfolly  be  attached  to 
the  weir  itself. 

Applications  for  a  larger  quantity  of  land  than  is  necessary  for  the  pur- 
pose of  constructing  a  fish-pass  will  not  be  entertained  by  the  Home  Office. 
N.B.— It  is  believed  that  from  10  to  SO  perches  of  land  will  be  sufficient 
in  every  case  for  this  purpose. 


Procedure  on  the  Presentation  of  a  Petition  under  Section  49  or  50 
of  the  Salmon  Fishery  Act,  1873. 

Ist  As  to  petitions  under  section  49  of  the  Salmon  Fishery  Act,  1873, 
for  power  to  purchase  a  weir,  &c.  by  compulsion: 

I.  The  Board  of  Conservators  for  the  district  should  present  a  petition 
to  the  Secretary  of  State  for  the  Home  Department,  as  directed  by  section 
49  of  the  Salmon  Fisheiy  Act,  1873.t 

II.  The  petition  should  be  in  duplicate ;  it  should  be  written  on  foolscap 
paper ;  it  should  be  signed,  on  behalf  of  the  Board,  by  its  chairman,  and 
secretary  or  clerk,  and  sealed  with  the  common  seal  of  the  Board. 

HI.  The  petition  should  contain  the  following  information :  — 

(1.)  The  situation  of  the  weir,  &c.,  which  it  is  intended  to  purchase. 

(2.)  The  names  of  the  owner  or  owners,  and  occupier  or  occupiers,  of 
the  weir,  &c. 

(3.).  The  purpose  for  which  the  weir,  &c.  is  maintained,  and  its 
approximate  value. 

(4.)  The  effect  which  the  weir,  &c.  is  supposed  to  have  on  the  fisheries 
of  the  district. 

(5.)  The  reasons  why  the  Board  of  Conservators  have  been  unable  to 
purchase  the  weir,  &c.  by  a^eement. 

(6.)  A  description  of  tJie  premises,  if  any,  to  be  taken  with  the  weir,  &c. 

(7.)  The  means  which  the  Board  of  CoDservators  have  at  their  dispo- 
sal, or  which  they  rely  on  obtaining,  for  effecting  the  purchase. 
rV.  The  petition  must  have  annexed  to  it — 

(1.)  Copies  of  the  notices  served  on  the  owner  and  occupier,  or  owners 
and  occupiers,  of  the  weir,  &c.,  one  month  previous  to  the  pre- 
sentation of  the  petition. 

(2.)  A  statutory  declaration  from  the  person  or  persons  who  served  such 
notices,  that  the  notices  have  been  dulv  served,  and  the  names 
and  addressee  of  the  persons  on  whom  they  have  been  so  served. 

(3.)  A  plan  in  duplicate,  either  apon  an  ordnance  map  or  other  chart, 
uiowing  the  exact  position  of  the  weir,  &c.,  which  it  is  proposed 
to  purchase. 

(4.)  A  plan,  also  in  daplicate,  showing  the  form  and  construction  of 
the  weir,  &c.,  which  it  is  proposed  to  purchase,  and  the  premises, 
if  any,  to  be  purchased  with  it 


•  See  ante,  p.  470.  t  See  ante,  p.  469. 
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2nd.  As  to  petitions  nnder  sectkm  60  of  the  Salmon  Fishery  Act, 
1878,*  for  poner  to  pnrehnse  bj  compulsion  hmd  for  the  pnrpoee 
of  malring  a  fish-pass: 

L  The  Board  of  Gonserrators  for  the  district  should  present  a  petition  to 
the  Secretary  of  State  for  the  Home  D^Murtment,  as  directed  br  section  50 
of  the  Salmon  Fisheiy  Act,  1873. 

n.  The  petition  slK>nld  be  in  duplicate,  written  on  foolscap  paper,  signed, 
on  behalf  of  the  Board,  by  its  chairman,  and  secretary  or  derk,  and  sealed 
with  the  common  seal  of  the  Board, 
in.  The  petition  should  contain  the  following  infonnation  : — 
(1.)  The  situation  and  extent  of  the  land  which  it  is  intended  to  pur- 
chase. 
(2.)  The  names  of  the  owner  or  owners,  and  occupier  or  occnpieis,  of 

the  land  and  of  the  weir,  &c. 
(3.)  The  effect  which  the  weir,  fte.  is  supposed  to  have  cm  the  fisheries 

of  the  district 
(4.)  The  uses,  agricultural  or  otherwisey  made  of  the  land,  and  its 

approximate  value. 
(5.)  A  description  of  the  fish-pass  intended  to  be  oonsfemcted  oa  the 

land,  and  its  estimated  cost. 
(6.)  The  means  which  the  Board  of  Conservators  have  at  their  diqx)6al, 
or  which  they  rely  on  obtaining,  for  effecting  the  purchase. 
IV.  The  petition  must  haye  annexed  to  it —  ^ 

(1.)  Copies  of  the  notices  serred  on  the  owner  or  owners,  and  occupier 
or  occupiers,  of  the  land  one  month  prerious  to  the  presentation 
of  the  petition. 
(2.)  A  statutory  declaration  from  the  person  or  persons  who  serred 
such  notices  that  the  notices  have  been  duly  served,  and  the  names 
and  addresses  of  the  persons  on  whom  they  have  been  so  served. 
(3.)  A  plan  in  duplicate,  either  on  an  ordnance  map  or  other  chart, 
snowing  the  exact  position  of  the  land  which  it  is  proposed  to 
purchase. 
(4.)  A  plan,  also  in  duplicate,  showing  the  form  and  construction  of 
the  fish-pass  which  it  is  proposed  to  construct  in  the  land  to  be 
purchased. 

.  Procedure  subsequent  to  the  Presentation  of  a  Petition,whether  nnder 
Section  49  or  Section  60  of  the  Salmon  Fisheiy  Act,  1873.« 

During  the  month  succeeding  the  service  of  the  notices  upon  them,  the 
owner  and  occupier,  or  either  of  them,  or  any  other  person  interested  in  the 
matter,  may  transmit  any  objections  or  representations  to  the  Home  Office. 

The  objections,  which  must  \fe  in  duplicate,  must  be  written  on  foolscap 
paper,  and  copies  of  them  must  be  forwarded  to  the  conservators  of  the  district 

Should  the  Secretaiy  of  State  detennine  to  proceed  in  the  matter,  the 
following  course  wiU  be  adopted : — 

1.  One  copy  of  the  petition  of  the  Conservators,  and  of  the  map  and  plan 

attached  to  it,  will  be  deposited  in  the  Salmon  fisheries  Departmoit 
of  the  Home  Office,  and  will  be  available  at  all  reasonable  times  for 
the  inspection  of  any  persons  interested  in  the  matter. 

2.  One  copy  of  the  objections  or  representations,  it  any,  made  respecting 

such  petition  will  also  be  deposited  in  the  same  place,  and  vrill  be 
similarly  available  for  inspection. 

3.  So  soon  as  convenientiy  may  be  after  the  receipt  of  such  petition,  the 


•  See  ante,  p.  470. 
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Home  Office  will  send  down  an  inspector  into  the  district  in  which 
the  premises  to  be  pnrchased  are  situated. 

4.  The  inspector  will  hold  a  public  inquiry  in  some  convenient  place  in 

the  vicinity  of  the  premises,  and  the  Conservators,  owner,  occupier, 
and  other  persons  interested  in  the  matter  will  be  heard  before  such 
inspector. 

5.  One  fortnight  at  the  least  before  the  date  of  the  inquiry  notice  of  the 

inquiry  by  the  inspector  will  be  given  to  the  Conservators,  and  to 
the  owner  and  occupier  of  the  premises  to  be  taken,  and  to  any  other 
person  or  persons  who  have  made  any  objections  or  representations 
to  the  Home  Office  respecting  the  purchase  of  the  premises. 

6.  On  the  report  of  the  inspector,  the  Home  Office  will  either  refuse  the 

application  or  prepare  a  provisional  order  authorizing  the  Board  to 
put  in  force,  with  reference  to  such  weir,  &c.,  or  land,  the  powers  of 
the  Lands  Clauses  Consolidation  Acts  with  respect  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement,  with  such  con- 
ditions and  modifications  as  the  Secretarv  of  State  may  think  fit. 

7.  Copies  of  the  provisional  order  so  made  will  be  forwarded  to  the  Con- 

servators, who  will  be  required  to  serve  them  on  the  owner  and 
occupier  of  the  premises  to  be  purchased. 

8.  On  the  receipt  of  a  statutory  declaration  from  the  person  or  persons 

so  serving  these  orders,  that  they  have  been  duly  served,  the  Home 
Office  will  incorporate  the  order  in  a  bill  which  will  be  submitted  for 
the  sanction  of  Parliament 
Home  Office,  May,  1876. 


As  an  example  of  a  Provisional  Order  under  the  49th  and  50th  sections 
of  the  Salmon  Fishery  Act,  1873,  and  the  act  of  Parliament  confirming 
the  same,  the  act  38  &  39  Vict.  c.  clxx,  is  inserted,  which  confirmed  the 
purchase  of  a  piece  of  land  for  a  fish  pass. 

38  8c  39  Vict.  c.  clxx. 
An  Act  to  confirm  a  Provisional  Order  made  by  one  of  Her  Majesty's 
principal  Secretaries  of  State,  in  pursuance  of  the  Salmon  Fishery  Act, 
1873,  relating  to  the  Taw  and  Torridge  Salmon  Fishery  District 

[2nd  August,  1875.] 

Whereas  one  of  Her  Majesty's  principal  secretaries  of  state  has,  under 
the  provisions  of  the  Salmon  Fishery  Act,  1873,  made  the  Provisional 
Order  set  forth  in  the  schedule  hereto  annexed  relating  to  the  Taw  and 
Torridge  Salmon  Fishery  District: 

And  whereas  it  is  requisite  that  the  said  Order  should  be  confirmed  by 
Parliament,  &c.,  &c. 

1.  The  ProvUional  Order  in  Schedule  confirmed.']  The  Order  set  Out 
in  the  schedule  hereunto  annexed  shall  be  and  the  same  is  hereby  con- 
firmed, and  all  the  provisions  thereof  shall,  from  and  after  the  passing  of 
this  act,  have  full  validity  and  force. 

2.  Short  TUU."]  This  act  may  be  cited  as  the  Salmon  Fishery  Act, 
1873,  Provisional  Order  (Taw  and  Torridge  Salmon  Fishery  District) 
Confirmation  Act,  1875. 
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SCHEDULE. 


Salmon  Fibhbbt  Act,  1873  (36  &  37  Vict,  a  71,  &  60). 

TAW  AND  TORRIDGE  SALMON  FISHERY  DISTRICT. 

Proffiiional  Order  to  enable  the  Board  of  Qmiervatartfor  the  Taw  and 
Tbrridge  Salmon  FUkery  District  to  put  in  Ibree  tks  OomfmUery 
Clauses  of  the  Lands  Clauses  Consolidation  Aet^  1845,/9r  tkepwr- 
pose  of  making  a  I%sh  Pass. 

To  the  Board  of  Conaervaton  for  the  Taw  aDd  Tonidge  Salmon  FttheKj 
District,  and  all  others  whom  it  may  coooenu 

Whereas  the  Board  of  ConaerratorB  for  the  ahove-named  district  being, 
from  the  circurostances  of  the  case,  unable  to  attach  a  fish  pats  to  aoertiin 
weir  called  Monk  Okehamptoh  Weir,  on  the  riyer  Okement  in  the  asid 
district,  nndcr  the  provisions  of  the  twentj-third  section  of  tbe  Sahnon 
Fishery  Act,  1861,  presented  to  me  a  petition,  praying  to  be  allowed  to  pot 
in  force  the  powers  of  the  Lands  Clauses  Consolidation  Act  with  req>ect 
to  the  purchase  and  taking  of  land  otherwise  than  by  agreement,  for  the 
purpose  of  purohasing  and  taking  so  much  of  the  land  on  die  left  bank  of 
the  said  ri?er  adjoining  the  said  weir  as  might  be  necessary  for  sudi  fish 
pass: 

And  whereas  due  proof  was  made  to  me  of  notice  haying  been  given  to 
the  owners  and  occupiers  of  the  said  weir,  and  also  to  the  owner  and 
occupier  of  the  land  proposed  to  be  taken,  and  I  satisfied  myself  that  the 
Boanl  are  provided  with  funds  for  the  purchase  of  such  land,  and  the  coo- 
Btruction  ox  such  fish  pass: 

And  whereas  on  receipt  of  the  said  petition  I  directed  an  inquiry  to  be 
held  in  the  district  as  to  the  propriety  of  assenting  to  the  prayer  of  such 
petition,  which  inquiry  has  been  held,  and  report  made  to  me  thereon: 

Now,  therefore,  I,  the  Right  Honourable  Richard  Aasheton  Cross,  one 
of  her  Majesty's  principal  Secretaries  of  State,  in  pursuance  of  the  powen 
given  in  the  Salmon  Fishery  Act,  1873,  do,  by  this  my  Order,  empower  the 
Board  of  Conservators  for  the  Taw  and  Torridge  Salmon  Fishery  District, 
from  and  after  the  date  of  the  Act  of  Parliament  confirming  this  Order,  to 
put  in  force,  with  reference  to  the  land  and  premises  described  in  die 
schedule  hereto  annexed,  or  any  part  thereof,  the  powen  of  the  Lands 
Clauses  Consolidation  Act,  1845,  with  respect  to  the  purchase  and  takise 
of  lands  otherwise  than  by  agreement ;  provided  that  the  said  Board  shall 
not  by  virtue  of  this  Order  take  more  than  twelve  perches  of  land. 

Given  this  third  day  of  June,  in  the  year  one  thousand  eight  hundred 
and  seventy-five. 

Whitehall  (Signed)       R.  AflBHBTOH  Cbosb. 


The  SCHEDULE  above  referred  to. 
Parish  of  Hathbbleigh  in  the  County  of  DsvoN. 


Description. 

Name  of  Owner. 

Name  of  Ooaqrier. 

Field  and  bank. 

Hugh  Mallett 

William  Rich. 

BUND'S 

fate  of 

SALMON  FISHERIES 


Df 


WITH 

STATUSES  AND  CASES 

To  NOVEMBER,  1876. 
IQs.  cloth. 


